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CASES 


IN    THE 


COURT  OF  KING'S   BENCH, 


FOR  THE   USE  OF 


^nnutt^  of  ttie  ll^tatt. 


MICHAELMAS  TERM,  1828. 


.The  King  v.  James  Nunn.  >^k^-0 

This  defendant,  a  prisoner,  had  been  convicted  before  A  vessel  liable 
two  justices  of  the  borough  of  Harwich,  in  the  county  under  6  G.  4 

of  Essex,  on  the  information  of  E.  J,  Jennings,  an  officer  c.  108,  s.  8, 

was  seized 
of  customs,  of  having,  within  six  months  then  last  past,  while  entering 

to  wit,  on  the  18th  September,  1828,  he  being  a  sub-  j ®  ^^y^*^"^?^ 
ject  of  his  Majesty,  and  liable  to  be  stopped,  arrested,  the  jurisdic- 
and  detained  for  the  oflfence  thereinafter  mentioned,  been  tic«i^of  ^ ''"a 

found  on  the  high  seas  on  board  a  certain  vessel  liable  to  person  liable 
/»/••  II  ••  r    I  z.^^^  apprehen- 

Jor/eiture,  under  the  provisions  of  the  statute  o  Geo.  4,  sion  under 

c.  108;  for  that  the  said  vessel  not  being  square  rigged,  J-4^>  being 
and  belonging  to  subjects  of  his  Majesty,  on  the  day  and  board,  was  ar- 

year  aforesaid,  was  found  on  the  high  seas  aforesaid,  and^carried'to 

A.f  and  con- 
victed by  two  justices  of  that  place  under  s.  74: — ^Held,  first,  that  said  person  was, 
in  the  absence  of  evidence  as  tu  the  time  of  his  going  on  board,  properly  convicted, 
as  having  been  on  botird  on  the  high  seas;  and  secondly,  that  the  justices  of  ^. 
had  jurisdiction. 

VOL.  II.  B 


,    CASES  IN  THi!  king's  *BENCH, 

*  ' 

182*8.         elsewhere  than  in  any  part  pf  the  British  or  Irish  Channeli 

Th   K  within  100  leagues  of  a  certain  ^art  of  the  coast  of  the 

V.  -  county  of  Essex,  having  on  board  divers,  to  wit,  4300 
pounds  weight  of  tobacco,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided;  and  the  said 
James  Nunn  having  been  found  on  board  the. said  vessel 
at  the  time  of  her  becoming  and  being  so  subject  and 
liable  to  forfeiture;  and  the  said  JamesNunn  having  been 
•  on  the  day  and  year  aforesaid,  for  the  offence  aforesaid, 
stopped,  arrested,  and  detained  by  W,  P,,  an  officer  of 
customs,  and  by  him  taken  and  brought  into  a  certain 
place  on  land  in  the  United  Kingdom,  to  wit,  into  the 
borough  of  Harwich,  in  the  county  of  Essex,  the  said 
justices  had  adjudged  that  the  said  James  Nunn  bad 
forfeited  for  liis  said  offence  100/.;  and  that  sum  not 
having  been  paid,  the  said  justices  required  W.  P.  and 
W.  B.  to  take  and  convey  the  said  James  Nunn  to  the 
convict  gaol  at  Springfield,  in  the  county  of  Essex,  and 
to  deliver  him  into  the  custody  of  the  gaoler  of  that  gaol, 
and  required  the  said  gaoler  to  take  the  said  James  Nunn 
into  his  custody,  and  safely  keep  him  until  he  should 
pay  the  said  100/. 

Piatt,  on  a  former  day,  had  obtained  a  rule  nisi  for 
a  writ  of  habeas  corpus  to  issue,  directed  to  the  gaoler 
of  the  convict  gaol  at  Springfield,  in  the  county  of  Essex, 
or  his  deputy,  commanding  him  to  bring  up  the  body  of 
the  prisoner,  James  Nunn*  The  rule  was  granted  upon 
affidavits  stating,  that  at  the  time  when  the  prisoner  was 
stopped,  arrested,  and  detained,  as  mentioned  in  the 
conimitment,  he  was  not  found  upon  the  high  seas,  as 
alleged  in  the  commitment,  but  was  then  on  board  a 
certain  vessel  called  the  Mary  and  Eliza,  being  the  vessel 
referred  to  in  the  commitment;  which  vessel  was  then 
proceeding  on  her  voyage,  and  sailing  on  that  part  of 


,'" 


NUKN. 


MICHAELMAS  TJEftM,*lX  GfiO.  IV. 

the  coast  of  Suffolk  which  lies  next  the  bduiidaries  of        1828. 
the  parish  of  Walton,  in  the  county  of  Suffolk^  but  not      ^'^^^^^ 
at  a  greater  distance  than  300  yards  from  the  land  on  t;. 

the  said  coast,  and  in  the  river  Orwell,  commonly  called 
the  Ipswich  Water;  that  the  place  where  he  was  so 
stopped,  arrested,  and  detained,  was  opposite  to  the 
south  east  side  of  the  town  of  Harwich,  ip  the  county 
of  Essex,  where  the  river  is  about  a  mile  wide ;  that  the 
town  of  Harwich  and  part  of  the  coast  of  Essex  may 
be  very  distinctly  seen  from  the  said  place,  and  also  that 
part  of  the  coast  of  Suffolk  which  is  nearest  to  the  said 
place;  that  the  civil  and  criminal  jurisdiction  of  the 
borough  of  Ipswich  extended  from  the  town  of  Ipswich 
down  the  said  river,  below  Landguard  Fort,  and  that 
persons  were  tried  at  the  sessions  for  the  borough  of 
Ipswich,  for  offences  committed  upon  the  said  river,  at 
least  seven  miles  distant  from  the  parochial  limits  of  the 
said  borough;  that  the  jurisdiction  of  the  justices  of  the 
borough  of  Ipswich  over  the  said  place  was  public  and 
notorious;  and  that  the  whole  of  the  river  Orwell  which 
flows  from  Landguard  Fort  is  within  the  jurisdiction  of 
the  borough  of  Ipswich.  The  depositions  taken  before 
the  justices,  which  had  been  returned  into  this  Court  by 
certiorari,  stated,  that  W,  P.,  an  officer  of  customs,  being 
on  watch  very  early  in  the  morning  of  the  18th  of  Sep- 
tember, 1828,  saw  the  vessel  described  in  the  commit- 
ment entering  the  harbour  of  Harwich,  about  two  miles 
from  the  town  of  Harwich ;  that  he  boarded  her,  and 
found  the  prisoner  on  board. 

Titidal,  S.  G.,  and  Shepherd,  now  shewed  cause.  The 
grounds  on  which  this  rule  was  obtained  appear  to  be 
two:  first,  that  there  was  no  evidence  to  shew  that  the 
prisoner  was  on  board  the  vessel  on  the  high  seas,  and, 
therefore,  that  he  had  committed  any  offence  within  the 

b2 
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1828.         Words  of  the  statute;  and  secondly,  that  assuming  such 

ST^^CT'^       evidence  to  exist,  still  the  mao;istrates  of  the  borough  of 
The  King      ,         . 

V.  Ipswich,  or  of  the  county  of  Suffolk,  were  the  persons 

^^^'  properly  having  jurisdiction,  and  not  the  magistrates  of 
the  borough  of  Harwich.  Neither  of  these  grounds  can 
be  supported.  As  to  the  first  point,  the  information 
charges  that  the  prisoner  was  found  on  the  high  seas  on 
board  a  vessel  liable  to  forfeiture,  and  the  commitment 
states  that  the  justices  convicted  him  of  the  offence 
charged  by  the  information.  The  justices,  therefore, 
have  adjudged  that  the  prisoner  was  found  on  board  the 
vessel  on  the  high  seas,  and  their  judgment  is  as  con- 
clusive of  that  fact,  as  it  is  of  the  fact,  not  objected  to, 
that  the  vessel  was  liable  to  forfeiture.  But  without 
relying  upon  the  argument  that  the  adjudication  of  the 
justices  is  conclusive  upon  this  point,  the  depositions 
furnish  a  sufficient  answer  to  the  objection.  It  appears 
from  them  that  the  officer  of  the  customs,  at  a  very  early 
hour  in  the  morning,  perceived  the  vessel' making  for 
Harwich  harbour;  that  when  she  had  entered  the  har- 
bour he  boarded  her,  and  that  he  then  found  the  prisoner 
on  board.  So  that  the  vessel,  when  first  discovered,  was 
clearly  on  the  high  seas,  with  the  prisoner  on  board ;  and 
if  so,  it  is  wholly  immaterial  where  she  was  when  she 
M'as  actually  detained.  As  to  the  second  point,  it  is 
imnecessary  to  consider  whether  the  justices  for  the 
county  of  Suffolk,  or  for  the  borough  of  Ipswich,  bad 
jurisdiction  over  the  case  or  not,  as  it  is  perfectly  clear 
that  the  justices  of  the  borough  of  Harwich  had  juris- 
diction under  the  statute  6  Geo.  4,  c.  108,  s.  74,  (a)  that 

(a)  Which  enacts,  that  io  case  red  upon  the  high  seas  for  any 

nny  offence  shall  be  committed  breach  of  such  act,  such  offence 

upon  the  higli  seas  against  that  shall,  for  the  purposes  of  prose- 

or  any  other  act  relating  to  the  cution,  be  deemed  and  taken  to 

revenue  of  customs,  or  any  pe-  have  been  committed,  and  such 

nalty  or  forfeiture  shall  be  incur-  penalty   and   forfeiture  to  have 
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being  the  first  place  on  land  into  which  the  vessel  was 
carried. 


been  incurred,  at  the  place  on 
land  in  the  United  Kingdom,  or 
the  Isle  of  Man,  into  which  the 
person  committing  such  offence, 
or  incurring  such  penalty  or  for- 
feiture, shall  be  taken,  brought, 
or  carried;  and  in  case  such 
place  on  land  is  situate  within 
any  city,  borough,  &c.,  as  well  any 
j  ustices  of  the  peace  for  such  city, 
borough,  &c.,  as  any  justices  of 
the  peace  for  the  county  within 
which  such  city,  borough,  &c.,  is 
situated,  shall  have  jurisdiction 
to  hear  and  determine  all  cases 
of  offences  against  such  act  so 
committed  upon  the  high  sens, 
any  charter  or  act  of  parliament 
to  the  contrary  notwithstanding. 
Provided  always, that  all  offences 
against  that  or  any  other  act  re- 
lating to  the  revenue  of  customs 
committed  in  any  city,  borough, 
&c.,  shall  be  deemed  and  taken 
to  have  been  committed  in  the 
county  within  which  such  city, 
borough,  &c.,  is  situate,  and  as 
well  any  justices  of  such  city, 
borough,  &c.,  as  any  justices  of 
the  county  in  which  such  city, 
borough,  &c.,  is  situate,  shall 
have  jurisdiction  to  hear  and 
determine  the  same. 

The  other  clauses  of  the  same 
act  of  parliament,  bearing  upon 
the  principal  case,  are  these : — 

Sect.  3  enacts,  that  if  any  ves- 
sel or  boat,  not  being  square- 
rigged,  belonging  in  the  whole  or 
in  part  to  his  Majesty's  subjects, 
or  whereof  one  half  of  the  per- 


sons on  board,  or  discovered  to 
have  been  on  board,  the  said 
vessel  or  boat,  shall  be  subjects 
of  his  Majesty,  shall  be  found  in 
any  part  of  the  British  or  Irish 
Channels,  or  elsewhere  on  the 
high  seas,  within  100  leagues  of 
any  part  of  the  coasts  of  the 
United  Kingdom,  or  shall  be  dis- 
covered to  have  been  within  the 
said  limits  or  distances,  having 
on  board  tobacco,  &c.,  then  and 
in  every  such  case  the  said  to- 
bacco, &c.,  and  also  the  vessel 
or  boat,  with  all  guns,  &c.,  shall 
be  forfeited. 

Sect.  49  enacts,  that  every  per- 
son, being  a  subject  of  his  Majes- 
ty, who  shall  be  found,  or  be  dis- 
covered to  have  been,  on  board 
any  vessel  or  boat  liable  to  for- 
feiture under  that  or  any  other 
act  relating  to  the  revenue  of 
customs,  for  being  found  within 
four  or  eight  leagues  of  the  coast 
of  the  United  Kingdom,  as  afore- 
said, or  for  being  found,  or  dis- 
covered to  have  been,  within  any 
of  the  distances  or  places  in  that 
act  mentioned,  from  or  in  the 
United  Kingdom,  or  from  or  in 
the  Isle  of  Man,  having  on  board, 
or  having  had  on  board,  or  con- 
veying, or  having  conveyed,  in 
any  manner,  such  goods  or  other 
things  as  subject  such  vessel  or 
boat  to  forfeiture,  shall  forfeit 
100/. ;  and  it  shall  be  lawful  for 
any  officer  of  the  army,  navy,  or 
marines,  being  duly  authorized, 
and  on  full  pay,  or  any  officer  of 
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Piatt,  contrsk.  The  place  in  which  the  prisoner  was 
arrested  and  detained  was  within  the  jurisdiction  both  of 
the  justices  for  the  borough  of  Ipswich,  and  of  the  jus- 
tices for  the  county  of  Suffolk;  and  having  been  taken 
within  one  jurisdiction,  the  officer  had  no  authority  to 
carry  him  into  another,  Ex  parte  Kite  {a);  which  is  deci- 
sive upon  that  point.  Then  upon  the  other  point,  it  is 
clear  from  the  third  (6),  forty-ninth  (i),  and  seventy- 
fourth  (c)  sections  of  the  6  Geo.  4,  c.  108,  that  in  order  to 
give  any  justices  jurisdiction,  the  statute  requires  the 
offence  to  have  been  committed  on  the  high  seas;  and 
therefore,  unless  the  committing  magistrates  in  this  case 
had  evidence  before  them  that  the  prisoner  was  on  board 
the  vessel  on  the  high  seas,  they  had  no  jurisdiction. 
Now  there  was  no  evidence  of  that  kind;  there  was 


costoms  or  excise,  or  other  per- 
son acting  in  his  or  their  aid  or 
assistance,  or  duly  employed  for 
the  prevention  of  smuggling,  to 
stop,  arrest,  and  detain  every 
such  person,  and  to  carry  and 
convey  such  person  before  two 
or  more  justices  of  the  peace  in 
the  United  Kingdom,  &c.,  to  be 
dealt  with  as  thereinafter  direct- 
ed.    Provided  always,  that  any 
such  person  proving,  to  the  satis- 
faction of  such  justices,  that  he 
«va8  only  a  passenger  in  such 
vessel  or  boat,  and  had  no  intei^ 
Mt  whatever  either  in  the  vessel 
or  boat,  or  in  the  cargo  on  board 
the  same,  shall  be  forthwith  dis- 
charged by  such  justices. 

Sect.  80  enacts,  that  it  shall  be 
lawful  for  any  two  or  more  jus- 
tices of  the  peace  before  whom 
any  person  liable  to  be  arrested 
and  detained,  and  who  shall  have 


been  arrested  and  detained  for 
being  found,  or  discovered  to 
have  been,  on  board  any  vessel 
or  boat  liable  to  forfeiture  under 
that  or  any  act  relating  to  the 
revenue  of  customs,  &c.,  shall 
be  carried,  on  the  confession  of 
such  person  of  such  offence,  or 
on  proof  thereof  upon  the  oath  of 
one  or  more  credible  witness,  to 
convict  such  person;  and  every 
such  person  so  convicted  shall 
immediately  pay  into  the  hands 
of  such  justices  the  penalty  of 
100/.,  or,  in  default  thereof,  the 
said  justices  shall  commit  such 
person   to  any  gaol   or  prison, 
there  to  remain  until  such  pe- 
nalty is  paid. 

(a)  SD.&R.  212;  1  6.&C. 
101. 

(6)  Which  see  set  out  ante, 


5t  n. 


(c)  Ante,  4,  (a). 


t^fmmm^ 
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Doihiiig  to  shew  that  the  prisoner  had  comiuitted  any         tf^tB. 
offence  on  the  high  seas.    The  only  evidence  upon  that     j^^  y^^^^ 
subject  was,  that  the  prisoner  was  on  board  the  vessel  v. 

when  she  was  seized;  but  the  vessel  was  not  then  on  the 
high  seas :  on  the  contrary,  she  was  in  Harwich  harbour, 
a  phce  within  the  jurisdiction  of  other  magbtraies,  and 
into  which  she  was  not  carried  by  the  seizing  officer,  but 
into  which  she  proceeded  in  the  course  of  her  voyage. 
For  all  that  appears  upon  the  face  of  the  depositions, 
the  prisoner  may  have  been  on  shore  when  the  vessel  was 
first  discovered  by  the  officer,  and  may  have  gone  on 
board  after  she  had  left  the  high  seas,  and  entered  Har- 
wich harbour.  The  conviction  assumes,  that  because 
the  prisoner  was  on  board  the  vessel  when  she  was  seized 
in  the  harbour,  he  must  ako  have  been  on  board  her 
when  she  was  first  discovered  on  the  high  seas.  There 
is  nothing  to  warrant  such  an  assumption  in  point  of  fact, 
and  nothing  can  be  assumed  in  point  of  law,  to  give 
operation  to  a  penal  statute,  or  to  clothe  a  magistrate 
with  criminal  jurisdiction  (a). 

Lord  Tejnterden,  C.J. — Two  objections  have  been 
taken  to  this  conviction;  the  first,  that  the  prisoner  was 
not  found  on  board  the  vessel  on  the  high  seas,  and 
therefore  had  committed  no  offence;  the  second,  that  his 
offence,  if  any,  was  committed  within  the  jurisdiction  of 
the  magistrates  of  Suffolk  or  of  Ipswich,  and  not  within 
the  jurbdiction  of  the  magistrates  of  Harwich.  It  has 
been  contended,  that,  although  the  vessel  was  found  on 
the  high  seas,  the  prisoner  was  not,  and  that  he  may  have 
gone  on  board  her  after  she  had  left  the  high  seas.  If 
the  fact  was  so,  the  prisoner  might  have  proved  it ;  and 
if  he  had,  he  would  have  given  a  good  answer  to  the 
information,  because  he  would  have  disproved  the  alle- 

(a)  See  Bex  v.  All  Saints^  ante,  i.  380;  Rex  v.  Gilketf  arUe,  i.  48T. 
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1828.         gation  that  he  was  found  on  board  the  vessel  on  the 
Jj^^'^p''^      high  seas.     But  the  prisoner  not  having  proved  that  fact, 
V,  we  cannot  assume  it.     Then  it  is  said,  that  if  it  is  now 

made  to  appear  before  us  that  the  offence  was  commit- 
ted, not  on  the  high  seas,  but  in  the  body  of  a  county, 
although  that  would  have  been  good  matter  of  defence 
to  the  information,  still,  as  the  fact  of  the  offence  being 
committed  on  the  high  seas  is  necessary  to  give  juris- 
diction to  the  magistrates,  we  ought  to  inquire  into  it, 
notwithstanding  the  adjudication  of  the  magistrates  that 
the  prisoner  was  found  on  board  the  vessel  on  the  high 
seas.  I  have  great  doubts  whether  that  doctrine  can  be 
maintained ;  and  whether  it  is  competent  for  the  prisoner 
to  set  up  that  as  an  objection  to  the  conviction  now, 
which  he  might  have  set  up  originally  as  an  answer  to 
the  information  upon  which  the  conviction  was  founded. 
It  is,  however,  unnecessary  to  express  any  decided  opi- 
nion upon  that  question  now,  because  the  whole  matter 
is  before  us,  and  looking  at  the  whole  matter,  it  is  per- 
fectly plain  to  my  mind,  that  the  offence  in  this  case  was 
committed  on  the  high  seas.  It  appears  from  the  depo- 
sitions taken  before^he  magistrates,  that  the  officer  being 
upon  the  watch  at  a  very  early  hour  in  the  morning,  dis- 
covered the  vessel  coming  into  Harwich  harbour,  which 
must  mean,  coming  from  sea ;  consequently  the  vessel 
must  have  been  at  sea :  and  if  the  prisoner  was  on  board 
the  vessel  at  sea,  he  was  guilty  of  the  offence  of  which 
he  has  been  convicted.  The  other  point  depends  upon 
the  application  of  the  seventy-fourth  section  of  the  statute 
to  this  case.  It  is  thereby  enacted  that  if  any  offence 
shall  be  committed  upon  the  high  seas  such  offence  shall, 
for  the  purposes  of  prosecution,  be  deemed  and  taken 
to  have  been  committed  at  the  place  on  land  in  the 
United  Kingdom,  into  which  the  person  committing 
such  offence  shall  be  taken,  brought,  or  carried.     Now 
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ID  this  case  the  prisoner  was  taken^  brought,  and  carried 
into  the  borough  of  Harwich;  so  that  if  the  offence  was 
committed  upon  the  high  seas,  which,  upon  the  grounds 
already  stated,  I  think  it  clearly  was,  the  magistrates  of 
Harwich  had  jurisdiction  to  convict  him,  and  the  objec- 
tion as  to  the  want  of  jurisdiction  in  the  convicting 
magistrates  falls  to  the  ground.  Th6  case  cited  of  Ex 
parte  Kite  (a)  is  entirely  different  from  the  present. 
The  conviction  in  that  case  stated  that  the  prisoners  had 
been  found  on  board  a  boat  in  the  harbour  of  Folkstone, 
not  that  they  had  been  found  on  the  high  seas,  or  that 
they  had  committed  any  offence  there. 


1898. 


The  King 

V. 
NUNN. 


Bayley,  J, — The  third  section  of  the  act  of  parlia- 
ment renders  any  vessel  discovered  to  have  been  at  sea 
with  tobacco  on  board,  under  the  circumstances  therein 
mentioned,  liable  to  forfeiture ;  and  the  eightieth  section 
renders  any  person  discovered  to  have  been  on  board 
such  vessel  liable  to  be  convicted.  It  is  contended  that 
the  prisoner  in  this  case  was  not  discovered  to  have  been 
on  board  the  vessel  at  sea,  but  that  he  was  only  found 
on  board  within  the  limits  of  the  county  of  Suffolk,  or  of 
the  borough  of  Ipswich;  and  that  the  seventy-fourth 
section  ought  to  be  construed  as  giving  jurisdiction  to 
the  magistrates  of  that  place  only,  in  which  the  offender 
is  arrested  and  detained.  But  that  section  gives  juris- 
diction to  the  magistrates  of  the  place  into  which  the 
offender  shall  be  taken,  brought,  or  carried:  therefore, 
if  the  prisoner  was  taken  on  board  the  vessel  within  the 
limits  of  the  borough  of  Ipswich,  and  was  carried  in  the 
vessel  out  of  those  limits  and  into  the  limits  of  the  borough 
of  Harwich,  it  is  clear  that  by  the  words  of  the  act  the 
magistrates  of  Harwich  had  jurisdiction  to  try  and  con- 
vict him.     In  Ex  parte  Kite  (a),  the  facts  were  different: 

(a)  2D.&R.  212;  1  B.&C.  101. 
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Uiere  ihe  pritouera  were  taken  on  board  a  boat  in  Folk- 
stone  harbour,  and  were  carried  first  to  Folkstone,  and 
afterwards  from  Folkstdne  to  Dover. 

LiTTLXBALE,  J.— »In  order  to  convict  the  prisoner  of 
tbe  olieace  charged  agmnst  him,  it  was  necessary  to 
prove  two  things :  first,  that  the  vessel  was  on  the  high 
seas,  and  secondly,  that  he  was  on  board  the  vessel  on 
the  high  seas.    It  seems  to  me  that  both  those  thii^s 
were  pvoved.     It  is  perfectly  clear  that  the  vessel,  when 
first  discovered,  was  at  sea,  within  the  limits  mentioned 
in  the  act  of  parliament,  and  I  think  there  was  reasonable 
evidence  that  the  prisoner  was  then  on  board.     It  has 
been  argued  that  the  prisoner  was  not  seen  on  board 
until  tbe  vessel  had  got  into  the  harbour,  and  that  he  may 
have  gone  on  board  while  she  was  there^  and  after  she 
had  left  the  high  seas.    If  that  had  been  proved  before 
the  magistrates,  it  would  have  been  an  answer  to  the 
charge,  and  the  prisoner  could  not  have  been  convicted ; 
but  no  proof  of  that  kind  was  adduced ;  therefore,  I 
think  there  was  evidence  upon  which  the  magistrates 
were  justified  in  finding  that  the  prisoner  had  been  on 
board  the  vessel  while  she  was  on  tbe  high  seas.    Then 
the  only  question  is,  whether  the  convicting  justices  had 
jurisdiction.     It  seems  to  me  that  they  had;  because  by 
the  act  of  parliament^   the  justices  of  the  place  into 
which  the  person  committing  the  offence  is  carried,  have 
jurisdiction  to  try  it.     A  vessel  on  her  way  up  a  river, 
may  pass  through  several  jurisdictions;  but  the  justices 
of  the  place  on  land  into  which  the  offender  is  first  carried, 
have  jurisdiction  to  try  and  convict  him :  and  in  the 
present  case  that  place  was  Harwich. 

Parke,  J. — I  am  also  of  opinion  that  the  magistrates 
of  Harwich  had  jurisdiction  in  this  case.    That  question 


MICHAELMAS  TERM,  IX  GEO.  IV.  11 

depends  upon  the  construction  of  the  seventy-fourth  i898. 
section  of  the  statute.  In  order  to  give  the  magistrates 
jurisdiction,  two  things  are  necessary;  first,  that  the 
offence  shall  have  been  committed  on  the  high  seasy  and 
secondly,  that  the  convicting  magistrates  shall  be  magia* 
trates  of  the  place  on  land  into  which  the  person  who 
has  committed  the  offence  is  carried.  Now,  first,  there 
Was  abundant  evidence  for  the  magistrates  to  find  that 
the  prisoner  was  on  board  the  vessel  on  the  high  seas. 
Secondly,  though  it  happened  that  in  the  course  of  con- 
veying the  vessel  from  the  place  where  the  prisoner  was 
arrested,  (and  the  place  where  he  was  arrested  is  wholly 
immaterial,)  he  passed  over  a  portion  of  land  covered 
with  water,  which  was  within  another  jurisdiction,  still 
it  is  plain  that  Harwich  was  the  first  place  on  land  into 
which  he  was  carried,  and  that  the  magistrates  who 
convicted  him  were  magistrates  having  jurisdiction  at 
that  place.  It  follows  that  they  had  jurisdiction  over 
the  offence,  and  therefore  this  rule  must  be  discharged. 

Rule  discharged. 


The  King  v.  The  Justices  of  Kent. 

aN  order  of  removal  from  Lenham  to  Pluckley,   in  icisunneces- 

Kent,  was  served  on  the  Sth  of  April;  the  sessions  were  *"7  to  enter 

&nd  respite  an 
held  on  the  15th  of  April.     By  the  practice  of  the  Kent  appeal,  where 

sessions,  eight  clear  days'  notice  of  an  intention  to  try  an  J^^^^f^ 

appeal  must  be  given.     The  appeal  was  not  entered  at  served  too 

the  Easter  sessions,  but  regular  notice  was  given  of  an  ^^  next^^* 

intention  to  try  at  the  July  sessions.     At  the  time  of  the  sio"^- 

Parish  officers  ou^ht  to  be  allowed  a  reasonable  time  after  the  service  of  the  order 
of  removal,  to  consider  whether  thej  will  appeal  or  not. 
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I82d.         service  of  the  order  of  removal,  the  parish  officers  of 

^■^■^''^^       Lenhani  were  ioformed  that  Pluckley  vs'ould  appeal. 

^  They  said,  that  as  there  would  not  be  eight  clear  days 

The  Justices    for  a  notice,  nothing  could  be  done  at  the  ensuing  sea- 
OP  ICemt 

aions.  At  the  July  sessions  the  Court  refused  to  hear 
the  appeal,  on  the  ground  that  it  ought  to  have  been 
entered  and  respited  at  the  preceding  sessions.  A  rule 
nisi  having  been  obtained  for  a  mandamus  to  enter  conti- 
nuances and  hear  the  appeal, 

Bolland  now  shewed  cause,  and  cited  The  King  v. 
The  Justices  of  Herefordshire  (a). 

Lord  Tenterden,  C.J. — It  is  quite  reasonable  that 
there  should  be  an  opportunity  of  appealing.  The 
parish  officers  should  have  time  to  consider  whether 
they  will  appeal  or  not.  They  may  have  been  misled  by 
the  conversation  with  the  parish  officers  at  Lenham,  in 
which  the  latter  observed  that  they  could  do  nothing  the 
next  sessions.  It  also  appears  to  us  to  be  wholly  unne- 
cessary to  go  through  the  form  and  expense  of  entering 
and  adjourning  an  appeal  which  could  not,  according  to 
the  practice  of  the  Court,  be  then  tried. 

Rule  absolute, 
(tf)  3  T.  R.  504. 


The  King  z\  The  Inhabitants  of  Lew. 

The  office  of     UPON  appeal  against  an  order  of  two  justices,  whereby 

seer,  under  59  William  Purbrick,  his  wife  and  children,  were  removed 

Geo.  3,  c.  12, 

isafnSlic  annual  office  within  3  and  4  IF.  ^-  M,c.  11,  s.  6. 

If  a  salary  be  annexed  to  the  office,  the  appointment  requires  a  stamp,  under  65 
Geo.  4,  c.  184;  and  service  of  the  office  for  a  year  uoder  an  unstamped  appoinluient 
confers  no  settlement. 
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from  the  township  of  Charlbury  to  the  hamlet  of  Lew,         issa 
in  the  county  of  Oxford,  the  Court  of  Quarter  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court 
upon  the  following  case : — 

Purbrick,  the  pauper,  being  settled  in  the  hamlet  of 
Lew,  was,  on  the  l6th  day  of  October,  1826,  duly 
elected  by  the  inhabitants  of  the  township  of  Charlbury, 
in  vestry  assembled,  to  be  an  assistant  overseer  of  the 
poor  of  the  said  township,  in  pursuance  of  the  statute 
59  Geo.  3,  c.  12,  s'.  7.  The  vestry  determined  that  the 
pauper  should  perform  the  duties  and  receive  the  salary 
mentioned  in  the  warrant  of  appointment  hereinafter  set 
forth.  On  the  1 8th  of  the  same  month  he  was  appointed 
such  assistant  overseer  by  the  following  warrant,  under 
the  hands  and  seals  of  two  justices  (a) : — **  The  township 
of  Charlbury,  in  the  county  of  Oxford,  to  wit»  Whereas 
the  inhabitants  of  the  township  of  Charlbury,  in  the 
county  of  Oxford,  in  vestry  assembled  in  the  said  town^ 
ship  on  the  17th  day  of  October,  1826,  did  nominate  and 
elect  !V»  Purbrick,  of  the  township  aforesaid,  to  be  an 
assistant  overseer  of  the  poor  of  the  said  township,  and 
did  fix  the  yearly  sum  of  10/.  as  and  for  the  yearly  salary 
of  the  said  W.  Purbrick,  for  the  execution  of  the  said 
ofiBce:  Now  we,  two  of  his  Majesty's  justices  of  the 
peace  in  and  for  the  said  township,  and  in  pursuance  of 
the  statute  in  such  case  made  and  provided,  do  hereby 
appoint  the  said  IV.  Purbrick  to  be  an  assistant  overseer 
of  the  poor  of  the  said  township;  and  we  do  hereby 
authorize  and  empower  him  to  execute  and  perform  the 
said  duties,  and  to  receive  the  said  salary  so  as  afore- 
said fixed  by  the  said  inhabitants  in  their  said  vestry." 
This  warrant  of  appointment  was  not  stamped.  The 
pauper  duly  performed  the  duties  of  assistant  overseer, 
by  virtue  of  the  aforesaid  appointment,  for  one  whole 

(a)  Query,  as  to  the  necessity  of  producing  the  appointment. 
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year  from  the  date  thereof,  and  resided,  during  that 
time,  iu  the  tawnship  of  Cfaarlbury.  The  sessions  were 
of  opinion  that  the  warrant  of  appointment  under  tlie 
hands  and  seals  of  two  justices  did  not  require  any  stamp, 
and  they  therefore  received  it  in  evidence;  but  they 
decided  that  no  settlement  was  gained,  subject  to  the 
opinion  of  the  Court,  first,  whether  the  situation  of 
assistant  overseer,  described  in  the  warrant  of  appoint- 
ment, was  an  oflSce,  the  serving  of  which  for  a  year  would 
confer  a  settlement;  and  secondly,  if  the  Court  should 
be  of  opinion  that  it  was  such  an  office,  whether  the 
warrant  of  appointment,  being  in  writing,  required  a 
stamp. 

Cooper,  in  support  of  the  order  of  sessions.  In  The 
King  V.  Marsham(ja),  Lord  EUenborough  says,  that  the 
office  must  be  derived  from  the  Crown.  Here  merely  a 
power  is  given  to  the  vestry  to  appoint,  but  is  not  com- 
pulsory on  them.  The  appointment  may  be  determined 
at  any  moment,  under  the  7th  section  of  59  Ceo.  3,  c.  12, 
In  The  King  v.  Marsham,  the  master  of  a  workhouse, 
appointed  under  9  Geo.  1,  c.  7,  was  considered  as  not 
executing  a  public  office  or  charge  within  SJV.S^M.  c. 
11,  8.  6.  {Bay ley,  J.  The  King  v.  Ilminster  is  a  case 
more  strongly  in  point.  There  the  sessions  found  that 
the  pauper  was  legally  appointed  governor  of  the  work- 
house in  ji.  at  an  annual  salary,  and  that  the  office  of 
governor  of  the  workhouse  was  a  public  annual  office,  and 
that  the  pauper  served  it  for  a  year;  and  it  was  held  that 
a  set^^enent  was  gained  in  A.  (b).  Littledale,  J.  The 
word  office  is  used  two  or  three  times  in  the  act. 
Bey  Ley,  J.  Is  a  hog-ringer  an  annual  office  ?  It  has  been 
held  to  be  within  the  statute  (c).    Parke,  J.  There  is  a 

(a)  7  East,  167 ;  8  Smith,  151.     (c)  Ker  v.  WhUtk$ea,  4  T.  R.  807. 
(6)  1  East,  83. 
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case  which  shews  that  the  statute  of  WiUiam  extends  to  1828. 
offices  subsequently  created,  as  a  collector  of  duties  on 
hirths  and  burials.  It  becomes  an  office  when  the  vestry 
have  appointed  (ii).]  It  is  submitted  that  this  was  not 
an  annual  office.  [Littledale,  J.  Is  it  contended  that  an 
annual  salary  does  not  make  the  office  annual  ?]  The 
term  "  annual"  must  be  understood  to  mean  *'  by  the 
yewr"  and  not  "  for  a  year/'  It  has  been  held  that  the 
curate  of  a  sequestered  livmg  gains  no  settlement.  The 
Kingv.  Over(b).  [Bayley,3.  There  the  curate  could 
only  be  appointed  for  the  time  that  the  living  might 
hapf^en  to  be  under  sequestration.]  The  curate,  like 
the  assistant  overseer,  is  appointed  with  an  annual  stipend. 
[Parke,  J.  This  is  an  annual  office  by  the  express  words 
of  the  statute,  unless  it  be  determined.]  The  quesdon 
is,  whether  this  was  an  annual  office  at  the  time  of  the 
appointment.  [Uttledale,  J.  Many  yearly  hirings  depend 
upon  the  will  of  the  parties.  Bayleyf  J.  A  general 
fairing,  subject  to  being  determined  by  monthly  warning, 
is  a  yearly  hiring.]  Another  objection  is,  that  this  office 
was  not  executed  by  the  pauper  for  himself.  No  settle* 
ment  can  be  gained  by  being  the  deputy  of  an  officer. 
The  King  v.  AUcannings  (e).  Here  the  pauper  was 
nothing  more  nor  less  than  a  deputy.  It  will  not  be 
contended  that  it  is  competent  to  an  assistant  overseer  to 
execute  a  certificate.  The  appointment  is  bad  for  not 
stating  the  duties  to  be  performed  by  the  assistant 
overseer,  Bemiett  v.  Edwards  (d),  [Batfley,  J.  There 
the  Court  said,  that  the  form  of  the  appointment  not 
being  stated,  they  could  not  see  what  the  duties  of  the 
office  were.]  The  last  objection  is,  that  the  warrant  was 
not  stamped.    By  55  Geo.  S,  c.  184,  schedule,  part  2^ 

(a)  Ru  V.   BirAaift,  ^  Bott,        (c)  Burr.  S.  C.  634. 
P.  L.  157.  Id)  Ante,  vol.  i.  184. 

(b)  Burr.  S.  C.  746. 
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1828.  title  Grant,  any  grant  or  appointment  by  his  Majesty, 
bis  heirs  or  successors,  or  by  any  other  person  or  per- 
sons, of  or  to  any  office  or  employment,  by  letters- 
patent,  deed  or  other  writing,  where  the  salary,  fees,  or 
emoluments  appertaining  thereto  shall  not  amount  to 
50/,  per  annum,  requires  a  stamp  of  21,  It  is  impossible 
to  get  out  of  these  words,  which  are  very  large.  It  was 
contended  before  the  Court  below  that  a  permanent 
appointment  only  requires  a  stamp,  and  that  the  appoint- 
ment of  assistant  overseer  was  not  a  permanent  appoint- 
ment. If  this  be  so,  the  case  is  stronger  upon  the  other 
part  of  the  argument,  namely,  that  this  is  a  precarious, 
not  an  annual  office. 

Chilton  (with  whom  was  Taunton)  was  directed  by 
Bayhif,  J.,  to  confine  himself  to  the  objection  upon  the 
stamp.  The  pauper  actually  served  the  office,  even  if 
it  be  considered  that  the  appointment  was  informal. 
[Bajfhyy  J.  Suppose  the  case  had  stated  that  the  pauper 
had  been  duly  elected,  but  that  the  magistrates  had  not 
appointed,  would  that  have  done  ?]  But  this  is  not  such 
an  office  as  requires  a  stamp  to  the  appointment.  The 
mention  of  letters-patent  shews  the  class  of  appoint- 
ments which  were  meant  to  be  subjected  to  a  stamp 
duty.  It  never  could  be  the  intention  of  the  legislature  to 
include  parish  offices,  and  thus  devote  the  money  raised 
for  the  relief  of  the  poor  to  another  purpose;  nor  indeed 
was  the  office  in  question  in  existence  at  the  time  of  the 
passing  of  the  last  stamp  act. 

Bayley,  J. — I  am  of  opinion  that  the  pauper  held  a 
public  office  or  charge  within  the  meaning  of  3  and  4 
W.&;M.  c.  11.  This  is  a  public  office.  It  is  to  be 
exercised  co-extensively  with  the  parish,  and  the  officer 
is  to  ht  nominated  at  a  public  vestry.     Then  is  it  au 
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anoual  office  i  He  is  to  have  a  yearly  salary,  and  there- 
fore, though  he  may  ;be  removed,  he  is  an  annual  officer^ 
He  is  not  appointed  in  the  place  of  any  particular  officer, 
subject  to  a  determination  of  his  authority  when  that 
officer  resumes  his  functions.  There  are  many  cases  to 
shew  that  this  must  be  considered  as  an  annual  office, 
notwithstanding  that  it  was  in  the  power  of  the  officer 
to  resign,  and  of  the  parish,  in  vestry  assembled,  to  re* 
move  him.  My  difficulty  is  in  meeting  the  objection  under 
the  stamp  act,  which  requires  that  any  grant  or  appoint- 
ment by  his  Majesty,  or  by  any  other  person  or  persons,  of 
or  to  any  office  or  employment,  by  letters-patent,  deed 
or  deeds,  or  other  writing,  where  the  salary,  fees,  or  emo- 
luments appertaining  thereto  shall  not  amount  to  50/. 
per  annum,  shall  have  a  stamp  of  ^/.  Will  that  apply  to 
cases  where,  upon  the  face  of  the  appointment,  it  appears 
that  the  office  wholly  relates  to  the  relief  and  mainte- 
nance of  the  poor?  I  cannot  think  that  it  was  ever 
intended  that  such  an  appointment  should  be  liable. to 
the  stamp  duty,  but  I  think  that  we  are  bound  by  the 
express  words  of  the  act.  By  59  Geo.  3,  c.  \2,  s.  7»  the 
inhabitants  of  any  parish  in  vestry  assembled  are  autho« 
rized  "  to  nominate  and  elect  any  discreet  person  or  per- 
sons to  be  assistant  overseer  or  overseers  of  the  poor  of 
such  parish,  and  to  determine  and  specify  the  duties  to  be 
by  him  or  them  executed  and  performed,  and  to  fix  such 
yearly  salary  for  the  execution  of  the  said  office  as  shall 
by  such  inhabitants  and  vestry  be  thought  fit;  and  it  shall 
be  lawful  for  any  two  of  his  Majesty's  justices  of  the 
peace,  by  warrant  under  their  hands  and  seals,  to  appoint 
any  person  or  persons  who  shall  be  so  nominated  and 
elected  to  be  assistant  overseer  or  overseers  of  the  poor, 
for  such  purposes  and  with  such  salary  as  shall  have 
been  fixed  by  the  inhabitants  in  vestry ;  and  such  salary 
shall  be  paid  out  of  the  money  raised  for  the  relief  of 

VOL.  II.  c 
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the  poor,  at  such  times  and  iu  such  manner  as  shall 
have  been  agreed  upon  by  the  inhabitants  in  vestry;  and 
the  respective  persons  so  to  be  appointed,  and  every 
person  to  be  so  appointed  assistant  overseer  shall  be 
and  is  hereby  authorized  and  empowered  to  execute  all 
such  the  duties  of  the  said  office  of  overseer  of  the  poor, 
as  shall  in  the  warrant  for  his  appointment  be  expressed, 
in  like  manner  and  as  fully,  to  all  intents  and  purposes, 
as  the  same  may  be  executed  by  any  ordinary  overseer 
of  the  poor,  until  he  or  they  sttall  resign  such  office^  or 
until  his  or  their  appointment  shall  be  revoked  by  the 
inhabitants  of  the  parish  in  vestry  assembled,  and  no 
longer." 

LiTTLEDALB,  J. — I  am  of  the  same  opinion.  I  cannot 
get  over  the  stamp  act.  At  the  end  of  the  schedule 
there  are  several  exemptions,  and  amongst  these  "  all 
things  relating  to  the  poor'*  might  have. been  inserted; 
but  that  is  not  done.  Upon  the  other  point  1  have  no 
doubt.  If  an  overseer  is  an  officer,  an  assistant  overseer 
is  an  officer.  It  is  a  public  office,  because  it  relates  to 
the  poor  of  a  parish.  It  is  an  annual  office,  because  it 
is  to  endure  for  a  year,  unless  the  party  chuses  to  resign, 
or  is  called  upon  to  resign.  It  was  not  meant  that  he 
should  be  considered  as  a  deputy. 

'    Pabkc,  J. — I  am  of  the  same  opinion. 

Order  of  Sessions  confirmed. 
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The  Kino  r.  The  Inhabitants  of  St.  Andrew  the  s^^>0 

Great,  Cambridge. 

Upon  appeal  against  the  order  of  two  justices,  whereby  When  the 
Mary  Anne  Farrant,  single  woman,  was  removed  from  gi^^s  confirm 
the  parish  of  Ely  St.  Mary,  in  the  Isle  of  Ely,  to  the  «"  ^''^^  ^l 

•  t      i*  o      ik     1  t      ^  •       I  removal,  the 

parish  of  bt.  Andrew  the  Great,  m  the  town  and  county  validity  uf 
of  Cambridire,  the  sessions  confirmed  the  order,  subject  ^"'^"  '""** 

,   ,  ,  ,  upon  a  ques- 

to  the  opinion  of  this  Court  upon  the  following  case : —  tion  of  fact, 

It  was  proved  that  the  pauper  was  hired  to  a  Mrs.  be^talTen  to"* 
Parbank,  as  nursery-maid,  in  the  parish  of  St.  Andrew  l^a^e  been 
the  Great,  in  Cambridge,  and  lived  there  for  five  months;  though  the 
that  she  then  went  to  Miss  Henleu,  a  straw-bonnet  maker  evidence  of 

•^    .  .the  fact  be 

in  the  same  parish,  and  asked  her  if  she  could  give  her  stated  in  a 

work  in  her  business;  that  Miss  H.  said  she  would  for  ^^^^th^gToart 
a  fortnight  or  three  weeks;  that  Miss  H.  did  give  her  will  notdis- 
work  for  that  time^  two  shillings  a  week  and  her  board;  ins  if  there 
that  during  this  period  the  pauper  lodged  at  her  uncle's  ^^^  anyevi- 
in  another  parish;  that  afterwards  she  went  into  Miss  which  the  fact 
H/s  house,  being  told  by  Miss  H.  that  she  might  sleep  JP^S^t  be  in- 
there,  and  that  when  she  wanted  clothes,  she.  Miss  H., 
would  find  them  for  her;  that  the  pauper  had  her  board 
but  no  wages ;  that  after  the  pauper  had  thus  come  into 
the  house  to  sleep,  Miss  H.  told  her  that  she  might 
provide  a  place  for  herself  elsewhere  when  she  could, 
and  that  Miss  H.  repeated  this  two  or  three  times  during 
her  stay;  that  soon  after  this  the  pauper  went  to  visit  her 
mother,  who  was  ill  in  Ely,  leaving  some  of  her  clothes 
behind  her;  that  she  asked  Miss  f/.'s  leave  to  ^go,  and 
that  Miss  H.  gave  her  some  pocket  money;  that  she 
stayed   with   her  mother  three    weeks,    and    returned 
vrithout  any  order  from  Miss  //.;  that  she  went  a  second 
time  to  see  her  mother^  had  leave  for  one  week,  but 
stayed  three,  and  finally  left  Miss  H,  three  weeks  after 
her  return;  that  she  staid  altogether  about  15  months, 

c  2 
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1838.        did  the  household  work^  and  after  having  done  that  went 
^T^^^"^^       to  the  straw-bonnet  work;  and  that  during  the  time  the 
v.   '        pauper  remained  in  the  house  Miss  H.  had  no  servant. 

St. Andrew         jf  ^j^^  Court  of  King's  Bench  shall   be  of  opinion 
THE  Great,  ^  _  °  ,  ,  . 

Cambridge     that  a  settlement  by  hiring  and  service  was  gained  in  the 

parish  of  St.  Andrew  the  Great  under  the  above  circum- 
stances, both  orders  are  to  be  confirmed ;  if  the  Court 
of  King's  Bench  shall  be  of  a  contrary  opinion,  then 
both  orders  are  to  be  quashed. 

Biggs  Andrews,  in  support  of  the  order  of  sessions. 
The  second  contract  was  a  general  hiring.  The  King  v. 
Stockbridge  (a).  The  King  v.  Worfield  (i).  There  the 
master  applied  to  the  servant,  here  the  servant  applies 
to  the  mistress.  There  is  no  other  difference  between 
the  cases.  The  King  v.  Long  Whatton  (c)  shews  that  a 
contract  for  a  less  period  than  a  year  preceding  the 
general  hiring  is  immaterial.  *'  You  may  go'*  implies  a 
control  over  the  servant.  There  are  two  recent  cases 
connected  with  this  subject,  but  they  are  distinguishable 
from  the  present.  In  The  King  v.  Christ's  Parish,  York{d), 
the  hiring  was  as  long  as  the  pauper  chose  to  stop.  In 
The  King  v.  Great  Bowden  (e),  the  hiring  was  consi- 
dered insufficient,  because  the  servant  was  at  liberty  to 
leave  at  any  time,  and  in  that  case  Bai/lei/,  J.  said  that  if  it 
had  not  been  so  found,  the  Court  would  have  said  that 
it  was  a  general  hiring.  The  pauper  served  more  than 
twelve  months,  from  which  a  hiring  may  be  implied,  as 
the  law  implies  a  general  hiring  from  the  mere  fact  of 
service,  and  it  lies  upon  the  other  side  to  shew  that  there 
are  sufficient  circumstances  to  prove  that  the  hiring  was 
not  yearly.     The  King  v.  Long  Whatton  {f). 

(fl)  Burr.  S.  C.  759.  ((/)5  D.  &  R.SU;  3B.&C.45d. 

(6)  5  T.  R.  506.  (0  1  M.  &  R.  13 ;  7  B.  &  C.  «45. 

(r)  5  T.  R.  447.  Ante,  vol.  i.  39. 

(.0  5  T.  R.  447. 
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Flanagan  and  Kelly,  contra^.      No  express  hiring  for         ^^^S- 
a  year  is  found.      An  indefinite  hiring  might  furnish     ^^i^^  King 
ground  for  inferring  a  yearly  hiring,  but  the  Court  of  v. 

Quarter  Sessions  have  not  drawn  that  inference.   Where    the  Great 
there  is  no  previous  express  contract^  what  the  master   Cambridge, 
said  must  be  taken  as  descriptive  of  the  contract. 

Bayley,  J. — The  justices  are  to  ascertain  the  facts 
and  draw  the  proper  conclusion.  Here  they  have  said 
that  the  hiring  was  for  a  year.  We  must  see  whether  there 
are  not  premises  from  which  this  conclusion  may  be 
drawn.  The  first  hiring  was  for  a  fortnight  or  three 
weeks.  Then  came  the  conversation  with  Miss  Henley ^  in 
which  the  pauper  is  told  that  she  may  sleep  in  the  house 
and  shall  be  provided  with  clothes.  Where  a  servant 
is  to  receive  clothes,  it  may  be  presumed  that  he  is  to 
remain  in  the  service  until  he  has  earned  his  clothes.  I 
think  the  justices  had  grounds  for  finding  this  to  be  an 
indefinite  hiring.  Miss  Henley  afterwards  told  her  she 
might  get  a  place  elsewhere  if  she  could.  But  that 
alone  could  not  vary  the  already  existing  contract  of 
general  hiring.  The  leave  of  absence,  if  that  leave  was 
not  contemporaneous  with  the  original  contract,  could 
not  prevent  an  indefinite  hiring.  I  cannot  say  the  jus- 
tices had  not  premises  from  which  they  could  come  to 
the  conclusion  that  this  was  a  yearly  hiring ;  and  if  they 
had,  it  is  not  for  this  Court  to  inquire  whether  they 
have  come  to  a  proper  conclusion  or  not. 

LiTTLEDALE,  J. — The  Court  of  Quarter  Sessions 
were  the  judges  of  the  question  of  fact,  whether  or  not 
there  bad  been  a  yearly  hiring.  I  cannot  say  they  had 
not  any  premises  from  which  this  conclusion  could  have 
been  drawn,  though  from  the  same  premises  1  believe 
I  should  have  come  to  a  contrary  conclusion. 
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Parke,  J. — If  it  is  not  necessary  for  us  to   state 
The  King      ^^^^  conclusion  we  should  have  come  to  if  the  case  had 
"0-  been  originally  presented  to  us,  it  is  enough  to  say, 

St   Andreiv 

THE  Great     ^^^  ^^^  Court  of  Quarter  Sessions  were  at  liberty  to 
Cambridge.    ^Ii^  inference  which  has  been  drawn. 


Bayley^  J. — I  wish  the  justices  would  exercise  their 
own  judgment  \ipon  matters  of  fact. 

Order  of  Sessions  confirmed  (a). 

(a)  See  the  next  case. 


The  King  v.  The  Inhabitants  of  St.  Martin^ 

Leicester. 

-4,Rninn-         FrANCIS  WARD  and  Mary  his  wife,  and  their  four 

keeper,  said  to       . 

£.  *<Ihayea    children,    were  removed  from   Great  Bowden,    in  the 

a*fortni*'hf' "    county  of  Leicester,  to  St.  Martin,  Leicester;  and  upon 
but  jou  rDay     appeal  the  Court  of  Quarter  Sessions  confirmed  the  order 
comes."  ^^JB.     ^^  removal,  subject  to  the  opinion  of  this  Court  upon 
was  to  have      the  following  case: — 
and  vails.'Xhe       Francis  Ward,  the  pauper,  being  then  about  fourteen 

other  lad  years  old,  went  in  company  with  his  father  to  the  house 

came  but  did     "^  .         ^      "     . 

not  remain.       of  one  Neale,  an  innkeeper,  in  the  parish  of  St.  Martin, 
i?'  rT^c  ".?L1    Leicester,  and  stated  to  Nertle  that  he  had  heard  that  he 

in  the  service 

three  years        wanted  a  lad ;  Neale  answered  that  he  bad  a  lad  coming 

thine  further     ^°  ^  fortnight,  but  that  the  pauper  might  stay   for  that 

passing.     The  fortnight  till  the  other  lad  came.     The  pauper  was  to 

Court ofQuar-  ^,,    ,        .         .  ^ .  .  ,  ,, 

ter Sessions  are  "H  the  situation  of  boots  and  tap  boy.     He  was  to  have 

at  liberty  to      j^j^  board  and  lodging  in  the  house,  and  the  vails  which 

infer  a  general  .     . 

hiring.  he  might  obtain  in  that  employment.    At  the  end  of  the 

fortnight  the  other  lad  came,  but  was  not  engaged  by  Mr. 

Neale,  and  the  pauper  continued  in  the  service  without 


MICHAELKAS  T£RM^  IX  GEO«  IV.  23 

aoj  tbing  further  passing  between  bim  and  Mr.  Neale,        183S. 
for  a  period  of  three  years  and  a  quarter,  at  the  end  of      ^^n^*^ 
which  time  the  pauper,  bearing  that  the  place  of  hostler  9. 

at  another  inn  was  vacant,  went  and  enffaired  it  without   ^7*  ^^^^'^> 

^  *f  Leicestsr. 

consulting  bis  master,  and  removed  into  it  on  the  fol- 
lowing dajf,  Neale  telling  the  pauper,  that  if  it  was  bis 
mind  to  go  be  believed  he  must.  The  Court  of  Quarter 
Sessions  found  that  there  was  an  implied  hiring  for  a 
yemr,  and  confirmed  the  order. 

Jeremy,  with  whom  was  Humfrey,  in  support  of  the 
order  of  sessions,  was  stopped  by  the  Court* 

Denman  and  Reader,  contrs^.  There  were  no  pre- 
mises to  warrant  the  conclusion  to  which  the  Quarter 
Sessions  have  come,  but  the  propriety  of  which  they 
have  submitted  to  this  Court.  Unless  service  without 
any  hiring  be  sufficient,  this  order  cannot  be  supported. 
The  King  v.  Chrisfs  Parish,  York  (a).  [^Bayley,  J. 
There  it  was  part  of  the  original  bargain  that  the  pauper 
was  to  stay  as  long  as  he  pleased.]  The  King  v.  Great- 
Bowdett{b)  is  in  point.  [Bay ley,  J.  In  that  case  it 
was  part  of  the  original  terms  that  the  pauper  should 
be  at  liberty  to  quit.]  The  same  ground  exists  here. 
The  Court  have  gone  far  enough  in  holding  service  to 
amount  to  a  hiring,  though  a  hiring  may  be  reasonably 
inferred  where  the  service  is  in  husbandry.  Here  the 
Court  are  in  possession  of  the  whole  history  of  the  trans- 
action. The  hiring  was  merely  until  another  lad  should 
come.  There  must  be  a  contract  of  some  sort  or  other. 
Gregory^Stoke  v.  PittninUer  (c).  There,  besides  four 
years'  service,  an  actual  retainer  was  proved,  and  tbe 
Court  said  that  there  must  be  an  obligation  to  stay  ((2). 

(ii)5D.&R.314;  3B.&C.  459.    (c)  3  Bott,  P.  L.  183. 
(6)  1 M.  &  R.  13 ;  7  B.  &  C.  245 ;     (d)  Sed  vide  3  Bott,  P.  L.  184. 
Ante,  vol.  i.  39. 
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J  828.        In  The  King  v.  Weyhill  (a)  the  words  were,  "  Go  into 
Th   K  ^^^  Hilts  place."  Here  it  is  not  proved  what  the  hiring 

V.  of  the  former  servant  was.     It  is  stated  in  the  case  that 

Leicestee!'  ^^^  pauper  received  vails;  but  that  is  consistent  with 
either  species  of  hiring.  The  master's  saying  that  if  the 
pauper  had  a  mind  to  go  he  believed  he  must,  shews 
that  no  contract  existed  under  which  the  pauper  was 
bound  to  stay.  [Bat/ley,  J.  Supposing  it  had  been  said 
''  Do  you  want  a  lad  ?"  and  the  master  had  answered 
"  I  do/'  and  he  had  gone  into  the  service  ?]  That  would 
have  been  a  general  hiring;  but  here  the  answer  would 
have  been  different;  the  term  of  the  hiring  would  have 
been  mentioned.  In  The  King  v.  Great  Bowden(q) 
it  was  said,  '*  The  one  is  bound  to  serve,  the  other  to 
employ  J  (for  a  year.)  If  that  is  not  the  understanding, 
it  is  not  a  general  hiring,  but  a  hiring  for  a  less  period 
than  a  year."  Here  the  understanding  of  the  parties  is 
shewn  by  their  acts. 

Bay  LEY,  J. — The  Court  of  Quarter  Sessions  were 
warranted  in  coming  to  the  conclusion  they  have  come 
to.  The  pauper  applied  to  the  master  to  know  whe- 
ther he  wanted  a  servant.  If  he  had  been  then  taken, 
and  nothing  had  been  said  about  the  terms,  or  nothing 
more  than  what  the  law  implied,  it  would  have  been  a 
hiring  for  a  year.  The  master  gives  a  reason  for  making 
a  temporary  bargain.  "  I  have  another  coming  in  a 
fortnight."  The  other  lad  comes,  but  he  does  not  suit, 
and  goes  away.  The  pauper  continues  in  the  service 
without  any  thing  further  passing.  Then  is  the  relation 
of  master  and  servant  created,  and  for  what  time  i  The 
understanding  which  exists  in  the  mind  of  each  might 
betaken  into  consideration  by  the  justices  at  sessions; 
and  if  they  were  satisfied  that  the  hiring  for  a  year  was 

(fl)  1  W.  Bla.  206.  (6)  1  M.  &  R.  13 ;  7  B.  &  C.  245 ; 

Ante,  vol.  i.  39. 
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dispensed  with  only  because  the  other  lad  was  expected,         1838. 
they  might  take  into  their  consideration  what  passed     „.     ^ 
at  the  original  treaty;  they  might  infer  an  agreement  to  v. 

serve  upon  the  terms  which  the  original  agreement  would  Leicester  ' 
amount  to,  supposing  the  lad  not  to  be  mentioned,  or 
supposing  the  pauper  had  been  told,  generally,  that  he 
was  to  fill  the  situation  of  boots  and  tap  boy,  and  have 
his  board,  and  lodging,  and  vails,  which  would  have  con- 
stituted a  yearly  hiring.  The  justices  were  therefore 
warranted  in  inferring  that  he  became  a  yearly  servant. 
In  the  case  of  The  King  v.  Pendleton  {a),  in  which  the 
service  was  under  an  unstamped  agreement,  it  was  ex- 
pressly found  that  no  new  agreement  had  been  made. 
This  the  Court  held  to  be  equivalent  to  nothing  having 
passed.  There  an  express  hiring  was  negatived.  So 
here  the  justices  at  sessions  were  the  proper  persons  to 
form  a  judgment  as  to  the  footing  upon  which  the  pauper 
remained  in  the  service  after  it  was  ascertained  that  the 
other  boy  did  not  suit  the  place.  They  were  to  draw 
their  own  conclusion,  and  were  at  liberty  to  find  an  im- 
plied yeal-ly  hiring. 

LiTTLEDALE,  J. — 1  think  this  order  must  be  affirmed. 
I  found  my  opinion  entirely  upon  the  circumstance  of 
there  being  facts  to  warrant  the  finding.  I  am  not 
prepared  to  say  that  I  should  have  come  to  the  same 
conclusion. 


Parke,  J.  concurred. 


Order  of  Sessions  affirmed. 


(a)  15  East,  449. 
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18S8. 


Payment  of 
wntch  rate  ia 
London  does 
not  confer  a 
settlement. 


The  King  v.  The  Inhabitants  of  St.  Ann's, 

Blackfriars. 

Sophia  gyles,  wife  of  John  Gyles,  who  wm 
absent  from  her,  and  their  two  lawful  children,  viz.  Jokn, 
aged  six  years,  and  beftjamiu,  aged  two  years,  were 
removed  from  the  parish  of  St.  Ann's,  Blackfriars,  in  the 
city  of  London,  to  the  parish  of  Christchurch  in  the  same 
cky .  The  Court  of  Quarter  Sessions  confirmed  the  order, 
subject  to  the  opinion  of  this  Court  upon  the  following 
case. 

John  Gyles,  the  pauper's  husband,  occupied  part  of 
a  house  in    Wairwick-lane,  in  the  appellant  parish  of 
Christchurch,  of  the  yearly  value  of  20t,,  for  several 
months  in  the  year  185i» ;  and  during  that  time  he  wait 
rated  to  and  paid  two  quarters*  watch  rates  for  the  ward 
of  Farringdon-Within,  in  which  ward  the  said  house  is 
situated.     The  city  of  London  is  divided  into  twenty-six 
wards,  and  the  wards  into  precmcts.     The  ward  of  Far- 
ringdon-Within  contains  seventeen  precincts ;   and  the 
house,  in  respect  of  which  the  watch  rates  were  paid  by 
John  Gyles,  is,  with  regard  to  ward  matters,  in  St.  Ewin*s 
and  not  in  Christchurch  precinct.     The  watch  rate  is 
made  by  the  aldermen  and  common  councilmen  of  each 
ward,  under  the  authority  of  the  statute  10  Geo.  2,  c.  92, 
a.  2,  which  enacts, ''  for  the  better  raising  and  levying  of 
moneys  for  paying  the  wages  of  the  watchmen  and  bea- 
dles, and  other  charges  incident  thereto,  that  the  mayor, 
aldermen  and  commons  of  the  said  city  of  London,  in 
common  council  assembled,  every  year,  shall  then  and 
there  determiue  and  direct  what  sum  and  sums  of  money 
shall  be  raised  and  levied  upon  each  respective  ward,  for 
answering  the  purposes  aforesaid;   and  for  raising  the 
said  several  sums  of  money,  to  direct  the  alderman,  de- 
puty, and  common  councilmen  of  each  and  every  of  the 
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respective  wards  iu  the  said  city  of  London  and  liberties  1898. 
thereof  to  make  an  equal  rate  and  assessment  upon  all 
and  every  the  person  or  persons  who  do  or  shall  inhabit, 
hold,  occupy,  or  enjoy  any  land,  house,  shop,  warehouse,  blacmr?a; 
or  other  tenement  within  their  respective  wards,  (regard 
being  had  in  making  the  said  rates  to  the  abilities  of,  and 
likewise  to  the  rent  paid  by,  the  several  inhabitants  and 
occupiers  so  to  be  rated  and  assessed).  And  the  alder- 
man, deputy,  and  common  council  men  of  each  ward  of 
the  said  city,  are  hereby  authorised  and  required  to  make 
such  rate  and  assessment  for  their  respective  wards,  in 
such  manner  and  form  as  shall  be  so  directed  by  the  said 
court  of  common  council,  which  rates  or  assessments 
shall  be  collected  quarterly  from  the  several  inhabitant* 
or  occupiers  in  each  of  the  said  several  wards  by  the 
several  constables  for  the  time  being  of  the  several  pre- 
cincts, or  by  the  beadles  in  each  of  the  said  respective 
wards,  as  the  alderman,  deputy,  and  common  councilmen 
of  each  ward  shall  direct  and  appoint ;  and  in  case  of 
non-payment,  the  lord  mayor,  or  the  alderman  of  the 
ward  wherein  the  premises  are  situated,  may  grant  a 
warrant  to  the  collector  to  levy  the  same."  The  form  of 
the  watch  rates  in  question  (varying  the  time  for  which 
each  was  respectively  made)  was  as  follows : — 

*'  London. — A  rate  and  assessment  made  upon  the 
several  persons  who  inhabit,  hold,  occupy,  and  enjoy  any 
land,  house,  warehouse,  or  other  tenement  within  the 
ward  of  Farringdon^Within,  (the  precincts  of  Blackfrtarg 
and  Monkwell  excepted,)  for  raising  money  to  pay  the 
watchmen  and  beadles  appointed  for  the  said  ward,  and 
other  charges  incident  thereto,  (except  the  watchmen  of 
the  aforesaid  precincts,)  for  one  quarter  of  a  year,  from 
the  d5th  of  M  arch  to  the  £4th  of  J  une,  1 82 1 ,  pursuant 
to  an  act  of  common  council  of  the  year  1820* 
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St.  Aiin'!S| 
Blackfriars 


CASES  IN  THE  KING  S  BENCH, 


St.  Ewins 


Warwick-lane 


John  Gyles 


The  question  for  the  opinion  of  the  Court  of  King's 
Bench  is^  whether  such  rate  is  one  of  the  public  taxes 
or  levies  within  the  statute  3  Will.  3,  c.  1 1,  or  any  sub- 
sequent act,  the  being  charged  with  and  paying  towards 
which  confers  a  settlement  on  the  party  so  charged  and 
paying. 


Adolphus  and  Brodrick,  in  support  of  the  order.  The 
pauper's  husband  gained  a  settlement  under  S  fV>  S^  M. 
c.  1 1,  which  enacts,  (s.  6,)  *'  that  if  any  person  who  shall 
come  to  inhabit  in  any  town  or  parish  shall  be  charged 
with  and  pay  his  share  towards  the  public  taxes  or  levies 
of  the  town  or  parish,  then  he  shall  be  adjudged  and 
deemed  to  have  a  legal  settlement  in  the  same,  though  no 
such  notice  in  writing  be  delivered  and  published  as  is 
hereinbefore  required.''  In  Rex  v.  Bramley  (a),  this 
Court  held  that  payment  of  land  tax  came  within  the 
meaning  of  that  act.  Lord  Hardwicke  there  says,  '^  The 
great  doubt  has  been  whether  the  legislature  did  not 
mean  parochial  taxes;  but  this  has  been  long  gotten  over, 
and  the  land  tax  has  been  holden  to  be  within  the  act, 
from  the  notice  of  inhabitancy  that  arises  by  the  party's 
being  assessed  and  paying  it."     Rex  v.  Mitcham  (b), 

(fl)  Burr.  S.  C.  75.  (6)  Cald.  276. 


The  King 
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is  to  the  same  effect.      [Baylet/,  J.   The   difficulty  is,        1828. 
that  this  is  not  a  parochial  tax,  nor  collected  by  parish 
officers.]     The  question  is,  whether  this  is  not  sufficient  v. 

notice  that  the  party  is  becoming  a  parishioner.  ^'  ^J^^  ^' 

Ba  YLBY,  J. — Payment  of  county  rates  does  not  confer 
a  settlement  (a).  This  is  not  a  parochial  benefit ;  the 
object  of  the  rate  is  the  benefit  of  the  ward.  The  prin- 
ciple of  every  case  is,  that  the  parish  have  notice. 

The  other  Judges  concurred. 

Order  quashed. 

BoUand  and  Payne  vrere  to  have  argued  against  the 
order. 

(a)  Cases  of  Settlement,  1;  2  Nolan^  107. 


The  King  v.  The  Inhabitants  of  Mattishall. 

Jeremiah  TAYLOR  and  Ann  his   wife  were  re-  Where  money 
moved,  by  an  order  of  two  magistrates,  from  Norwich  |,„  ^^^  ^^g^. 
to  Mattishall,  in  Norfolk.      On  appeal    the   Court  of  seers  to  an  in- 

_^  o       •  /•         J     1  1  1  •  f'*"'  about  to 

Quarter  sessions  confirmed  the   order,  subject  to  the  be  appren- 

opinion  of  this  Court  upon  the  following  case : —  t^oe^,  for  the 

^  ^  "^  °       ^  ^         purpose  ofpro- 

Jeremiah  Taylor ^  on  the  Sunday  morning  fortnight  viding  her  with 
before  Christmas,  1820,  when  he  was  living  at  Mat-  -"ode*!^^^^^^ 
tishall  with  his  father  and  mother,   was  informed  that  void  unless 

AC 

Joseph  Middteton,  a  blacksmith  living  at  Wymondham,  by  two  justices 
wanted  a  lad.     Taylor  went  to  Middleton*s  the  next  day,  ""^*''  ^^  ^^^- 
when  they  agreed  that  Taylor  should  go  on  the  Tuesday 
following,  and  should  stay  a  month  upon  liking,  and  that 
if  they  liked  each  other,  he  should  be  apprenticed  to  him 
for  three  years.      Taylor  went  to  Middletoti*8  on  the 
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1898.        Tuesday  following,  and  continued  with  htm  for  a  month. 
At  the  expiration  of  the  month  the  indenture  (a  copy  of 


Tlie  KixNo 


Mattjshall. 


V.  which  is  annexed) (a),  was  executed;  TViy/or  served  under 

that  indenture  for  three  years,  living  during  all  that  time 
with  Middleton,  Midd/etoft,  before  the  indenture  was 
executed,  said  the  pauper  should  have  some  better 
clothes,  and  the  pauper  thereupon  applied  to  the  parish 
oflBcers  of  Mattishall.  The  parish  officers,  who  are  the 
attesting  witnesses  to  the  indenture,  agreed  to  give  hjm 
2/.  at  the  execution  of  the  indenture  to  buy  clothes,  and 
2/.  more  for  the  same  purpose  at  the  end  of  the  year. 
They  gave  the  first  2/.  to  the  pauper's  mistress,  who  laid 
it  out  for  him  in  the  purchase  of  clothes.  At  the  end  of 
the  year  the  other  2/.  was  paid  to  the  pauper. 

F.  Kellt/,  in  support  of  the  order  of  sessions.  This 
case  depends  upon  56  Geo,  3,  c.  139,  s.  M,  which,  after 
reciting  that  the  salutary  provisions  enacted  by  an  act 
passed  in  the  forty-third  year  of  the  reign  of  her  late 
Majesty  Queen  Eiizabelh,  intituled  "  An  Act  for  the 
relief  of  the  Poor,"  are  frequently  evaded  in  the  binding 
out  of  poor  children,  and  the  premium  of  apprenticeship, 
or  a  part  thereof,  is  clandestinely  provided  by  parish 
officers,  who  are  thus  enabled  to  bind  out  such  poor 
children  without  the  sanction  of  justices  of  the  peace, 
enacts,  *'that  after  the  1st  day  of  October,  1816,  no 
indenture  of  apprenticeship,  by  reason  of  which  any 
expense  whatever  shall,  at  any  time,  be  incurred  by  the 
public  parochial  funds,  shall  be  valid  or  effectual,  unless 
approved  of  by  two  justices  of  the  peace,  under  their 
hands  and  seals,"  according  to  the  provisions  of  the  said 
act  and  of  this  act.  It  is  said  that  the  introductory  part 
relates  to  premium  only,  and  that  the  enacting  part  is 

(fl)  The  indenture  was  for  three  years,  but  in  other  respects  wa» 
in  the  common  form.  ^ 
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controlled  by  the  preamble ;  but  if  this  be  an  expense 
incurred  by  the  parochial  funds  by  reason  of  the  inden* 
ture^  it  is  within  the  meaning  of  the  act.     It  seems  impos- 
sible to  contend  that  this  was  not  an  expense  incurred  by  Mattishall. 
reason  of  the  indenture. 

Ckillif,  contri.  This  was  a  good  apprenticeship^  The 
King  V.  ArundeHa),  IParke,  J.  Nothing  turns  upon 
what  the  law  was  before  the  statute.]  The  mere  inter- 
vention of  the  parish  officers,  and  a  donation  from  them, 
do  not  deprive  the  master  or  the  apprentice  of  their  re- 
spective rights,  2'he  King  v.  Leighto/i  {h).  Overseers 
frequently  advance  money  to  parishioners  to  prevent  their 
becoming  chargeable.  The  parish  officers  do  not  here 
provide  a  premium  or  compel  the  binding.  Nor  is  it 
found  that  any  expense  was  incurred  by  the  parochial 
funds,  ^rhe  case  is  not  within  the  words  or  the  spirit  of 
the  act. 

Bay  LEY,  J. — The  order  of  sessions  is  right.  The  en- 
acting part  of  this  statute  clearly  goes  beyond  the  recital ; 
if  it  did  not  I  could  not  say  that  this  money  was  paid  as  a 
premium.  It  was  in  fact  paid  to  enable  the  apprentice 
to  make  a  better  appearance.  Tlie  boy  applies  not  to 
the  father  or  mother,  but  to  the  overseers;  upon  which 
they  sapply  faim  with  2/.,  and  promise  2/.  more  at  the 
end  of  the  year.  The  case  does  not  state  that  they  paid 
the  money  out  of  the  parochial  funds;  but  they  were 
applied  to  as  overseers,  and  the  presumption  therefore  is, 
that  the  payment  was  made  out  of  the  parish  funds ;  if  it 
were  not  so,  that  fact  might  have  been  easily  set  right  at 
sessions.  The  Court  of  Quarter  Sessions  could  not  have 
arrived  at  the  conclusion  to  which  they  came,  if  they 
had  not  inferred  that  the  payment  by  the  overseers  was 

(a)  5  M.  «c  S.  557.  {b)  4  T.  R.  7S«. 
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1828.        made  not  out  of  private  but  out  of  parochial  funds.     If 

^"^^^^^      that  be  so,  then  look  to  the  words  of  the  aat.     '*  By 
The  Kino  ^     •  .  i  i  i    11 

V.  reason  of  which  any  expense  whatever  shall,  at  any  time, 

Mattishall.  Y}q  incurred  by  the  public  parochial  funds."  The  money 
in  question  was  paid  because  the  master  objected  to  tak- 
ing the  apprentice  unless  an  expense  was  incurred  by  the 
parish.    The  case,  therefore,  seems  to  fall  within  the  act. 

Little  DALE,  J. — I  am  of  the  same  opinion.  It  is 
said,  that  some  gentlemen  advance  money  to  parishioners 
out  of  their  own  money,  to  prevent  their  becoming  a 
burthen  on  the  parish;  if  that  had  been  so  here,  the 
case  would  have  stated  that  ^.  B.  and  C.  D.,  being  parish 
officers,  advanced  the  money  out  of  their  own  pockets. 

Parke,  J. — It  must  be  taken  to  be  money  advanced 
by  them  as  overseers  on  this  finding,  not  out  of  their  own 
pockets. 

Order  confirmed. 


The  King  v.  Philip  Williams,  Esquire. 

Where  a  man-  IN  Trinity  term  a  writ  of  mandamus  issued  to  Philip 
damus  toad-     Williams,  Esq.  official  and  commissary  of  and  within  the 

mit  a  church-  ,  ^    •  ^  ^ 

warden  recites  parish  of  Hornchurch  and  liberty  of  Havering-atte- 
wasduty'no^^  Bower,  in  the  county  of  Essex,  or  other  competent 
ininated, elect-  officer  in  that  behalf,  in  the  following  terms: — "  Whereas 
u  Qo(  (]„!„  '  James  Meakins,  an  inhabitant  and  parishioner  of  Horn- 
elected"  IS  a  church  aforesaid,  in  the  said  county  of  Essex,  was  here- 
good  return. 

tofore,  to  wit,  on  the  15th  day  of  May  last  past,  duly 

nominated,  elected  and  chosen  into  the  place  and  office 
of  churchwarden  of  the  said  parish  of  Hornchurch,  to 
serve  in  the  said  place  and  office  for  the  year  ensuing, 
according  to  the  custom  of  the  said  parish,  and  ought 


Williams* 


bj  you  to  have  been  tworn  and  admitt^  into  iAie  8Ame 
^lace  and  office:  Aad  whereas  ihe  said  Jdmes  Medkins,     xb^^im» 
after  such  his  Bomination,  election  and  choice,  lis  afore^  v. 

said,  did  in  due  nUanoer  preseilt  and  offer  himself  before' 
you  to  be  s'worn  and  admiflled  into  the  said  pkK;e  and 
office  of  cburcbwarden  of  the  said  parish  of  Hornehurcb: 
Yet  y6u,  well  knowing  the  prelnises,  but  not  regnrding 
your  duty  in  this  behalf,  have  absolutely  refused  and 
neglected,  and  yet  do  refuse  and  ifeglect,  to  sweinr  and 
admit  him,  the  said  James  Meakins,  into  the  said  place 
and  office  of  churchwarden  of  the  said  parish  of  Horn- 
church,  without  afny  reasonable  cause  whatsoever:  In 
contempt  of  us,  to  tlie  great  damage  and  grievance  of  the 
inhabitants  of  the  said  parish,  more  particularly  of  the 
said  James  Meakins:  As  we  have  been  informed  from 
hie  complaint  made  to  us  in  this  behalf:  We  therefore, 
being  willing  that  doe  and  speedy  justice  should  be  done 
to  the  said  James  Meakins  in  this  behalf,  as  it  is  reason- 
able, do  command  you,  firmly  enjoining  you,  that,  im« 
mediately  after  the   receipt  of  this  our  writ,  you  do 
without  delay  admit  imd  swear  the  said  James  Meakins 
into  the  place  and  offico  of  churchwarden  of  the  parish 
of  Hornchurch,  in  the  said  county  of  Essex,  together 
with  all  the  liberties,  privileges  and  franchises,  emolu- 
ments and   advantages,   to   the   said  place  and  office 
belonging  and  appertaining :  Or  that  you  shew  us  cause 
to  the  contrary  thereof:  Lest  in  your  default  the  same 
complaint  should  be  repeated  to  us:  And  how  you  shall 
have  executed  this  our  writ  make  known  to  us  at  West- 
minster on  Thursday  next  after  the  Morrow  of  All  Souls, 
then  returning  to  us  this  our  said  writ:  And  this  you  are 
not  to  omit,  on  peril  that  you  may  fall  thereon.     Witness 
Charles  Lord  Tenterden,  at  Westminster,  the  l6th  day  of 
June,  in  the  9th  year  of  our  reign.         By  the  Court, 

By  rule  of  Court.  Lmkhfg4on.^ 
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1828.  To  this  writ  the  following  return  was  made : 

''  I  Philip  WilliamSf  esq.  official  and  commissary  of 
and  within  the  parish  of  Hornchurch  and  liberty  of 
Williams.  Havering-atte-Bower,  in  the  county  of  Essex,  do  humbly 
certify  and  return  to  our  Lord  the  King,  at  the  day  and 
place  within  contained,  that  the  within»named  James 
Meakins  was  not  duly  elected  into  the  office  of  church- 
warden of  the  within-named  parish  of  Hornchurch,  to 
serve  in  the  said  place  and  office  for  the  year  ensuing, 
according  to  the  custom  of  the  said  parish,  as  by  the 
within  writ  is  suggested ;  therefore  I  cannot  admit  and 
swear  the  said  James  Meakins  into  the  said  place  and 
office  of  churchwarden  of  the  said  parish  of  Hornchurch, 
together  with  all  the  liberties,  privileges,  franchises, 
emoluments  and  advantages  to  the  said  place  and  office 
belonging  and  appertaining,  as  by  the  within  writ  I  am 
commanded.  Philip  Williams.*' 

In  Michaelmas  term  Brodrick  moved  to  quash  this 
return  as  insufficient,  and  cited  The  King  v.  Martin 
Rice  (a),  where  it  was  held  that  the  archdeacon  had  no 
power  to  refuse  to  swear  and  admit  a  churchwarden, 
that  he  had  no  authority  to  examine,  his  office  being 
entirely  ministerial.  He  referred  also  to  The  King  v. 
White  (6),  and  The  King  v.  Harris(c).  The  Court  thought 
the  matter  could  not  be  properly  disposed  of  by  motion, 
and  directed  that  it  should  be  set  down  for  argument. 
The  case  being  now  called  on  in  the  Crown  paper, 

Brodrick  referred  to  Bum's  Eccl.  Law,  155,  where  the 
cases  are  collected,  some  of  which,  it  must  be  admitted, 
are  contradictory.  In  Rex  v.  White,  to  a  mandamus 
directed  to  the  archdeacon  to  sWear  in  a  churchwarden, 

(a)  1  Ld.  RajriD.  138.  Rex  v.  Simpson,  2  Stra.  894,  and 

(6)  9  Ld.  Rajpin.  1379,  cited      Selw.  N.P.  1069,  7th  ed. 
aod  approved  upon  this  point  in         (c)  3  Burr.  1420. 
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be  returned  *'  noo  fuitelectus;"  upon  opening  which  Mr; 
Justice  Fortescue  said,  '*  that  it  was  settled  and  had  been 
often  ruled,  that  the  archdeacon  could  not  judge  of  the  v. 

electioUi  and  therefore  the  return  was  ill."  Whereupon  Williams. 
a  peremptory  mandamus  was  granted.  It  is  true  that 
the  reporter  goes  on  to  say,  '*  but  note,  it  was  certainly 
wrong,  for  the  return  was  a  good  return,  and  has  often 
been  made  to  such  mandamus,  and  actions  brought  upon 
the  return  and  tried."  [Littledale,  J.  If  this  return  could 
not  be  made,  the  mandamus  ought  to  have  been  peremp- 
tory. Parke,  J.  The  return  to  the  mandamus  traverses 
the  supposal  in  the  writ.  You  must  argue  that  the  writ 
would  have  been  good  if  it  had  omitted  the  allegation 
of  an  election.]  The  officer  cannot  return  that  the  party 
is  not  elected.  [Bayley,  J.  If  the  suggestion  in  the 
writ  had  been  that  the  party  was  not  elected,  the  officer 
could  not  return  that  he  was  not  duly  elected.  Parke,  J. 
If  the  fact  suggested  fails,  the  foundation  of  the  writ 
fails.]  By  this  return  the  officer  pronounces  a  judgment 
upon  the  election,  which  he  is  not  authorised  to  do.  In 
Rex  V.  White  the  return  was,  "  not  elected."  In  Rex  v. 
Uarwood  (a)  the  same  return  was  made;  but  from  the 
report  of  the  case  in  8  Mod.  (b),  it  would  appear  that 
the  Court  awarded  a  peremptory  mandamus,  on  the 
ground  that  it  was  not  competent  to  the  archdeacon  to 
enter  into  evidence  for  the  purpose  of  ascertaining  the 
truth  of  the  allegation.  [^Bayley,  J.  The  case  is  diffe-  ' 
rently  reported  by  Lord  Raymond,  who  says  (c),  '*  But 
both  my  brother  Reynolds  and  myself  took  the  return  to 
be  good.  But  upon  the  importunity  of  the  counsel  for 
Folbigg,  and  pressing  the  authority  of  the  case  of  The 
King  V.  White,  and  no  counsel  for  the  defendant  appear- 
ing,  a  rule   was   made   for  a  peremptory  mandamus, 

(a)  9  Ld.  Raym.  1405.  (c)  2  Ld.  Rajm.  1405. 

(6)  8  Mod.  380. 

D  2 
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IQta.        nisi,  &c    At  ¥rbich  afterwards  my  brother  &eynold$ 
^^\^      and  I  were  much  dissatisfied;  but  the  counsel  for  the 
V,  defendant  at  another  day  coining  to  shew  cause  against 

WxitWAMs.  ||jg  yy|^^  ^^  discharged  the  rule.  And  the  Court  not 
being  unanimous^  it  was  ordered  to  come  on  again  in  the 
paper.  But  I  never  heard  it  stirred  again.  But  there 
can  be  no  doubt  but  such  a  return  is  good."}  That  is 
certainly  the  effect  of  the  case»  as  reported  by  Lord 
Raymond;  but  in  Rex  v.  Ward  the  case  is  cited  from  8 
Modern*  {.Bayley,  J.  Lord  Raymond,  who  decided  Rex 
V.  Harwoodf,  is  more  likely  to  be  correct  than  the  editor 
of  B  Modem — a  book  notoriously  inaccurate  and  of  no 
authority.  Uttledale,  J.  He  is  to  make  such  inquiries 
aa  to  satisfy  himself  that  the  person  applying  is  not  a 
mere  stranger.  Parke,  J.  He  exercises  no  judgment, 
but  merely  denies  your  allegation*]  In  Rex  v.  Harris, 
Lord  Mansfield  says,  that  the  commissary  has  no  right  to 
try  the  question  as  to  which  party  was  duly  elected.  He 
cannot  try  the  legality  of  the  votes;  and  it  being  urged  that 
non  fuit  electus  was  a  good  return,  and  that  there  being 
two  cross  writs  of  mandamus,  the  defendant  did  not  know 
which  to  obey.  Lord  Mansfi£ld  and  Mr.  Justice  Wilmot, 
the  only  Judges  in  Court,  said,  that  he  ought  to  obey 
botii,  and  that  it  was  without  prejudice  to  the  right  of 
either  cUimant.  [BayUy,  J.  Though  the  commissary 
cannot  decide  upon  the  election,  and  thereby  bind  the 
*pactiesy  he  may  at  his  peril  return  that  the  prosecutor 
of-  the  mandamus  was  not  duly  elected,  and  give  the 
opportunity  of  raising  the  question,  in  an  action  for  a 
false  retura.]  The  prosecutor  has  no  interest  in  ques* 
tioning  this  return;  for  if  it  is  pronounced  sufficient,  he 
wiU  immediately  bring  his  action  for  a  false  return.  His 
igpprehension  is,  that  after  bringing  an  action  he  may 
be  turned  round,  by  being  told  that  the  return  is  bad  in 
law.     {^Parke,  J.  The  commissary  takes  it  upon  himself 
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to  say  that  the  party  is  not  duly  elected.    This  he  states,         taee. 
not  judicially,   but  merely  as  a  denial  of  a  fact  su^ 
gested.     If  he  could  not  do  this,  he  would  be  bound  to  t?. 

swear  any  one  who  tendered  himself.     Littledafe,  J.     Williahs. 
The  return  is,  "  I  am  bid  to  do  a  thing  whicb  there  is 
no  foundation  for."] 

The  Court,  without  calling  upon  Erie,  by  whom  it 
was  to  have  been  supported. 

Allowed  the  Return. 


The  Kino  v.  The  Inhabitants  of  Rosliston. 

JLHIS  was  an  appeal  against  an  order  for  the  removal  '^  Let  him  stop 
of  Richard  Taylor  and  Catherine  his  wife,  and  one  infant  ^^  j  wUlpve 

daughter,  (not  christened,)  from  the  parish  of  St.  Michael,  h»m  satisfac- 
»-        .  ,  g,  n        .         i*T>i/*ii         T*«*      tion,  if  not  in 

m  the  city  and  county  of  the  city  of  Litchfield,  to  Koshs-  money  in 

ton,  in  the  county  of  Derby.    The  Court  of  Quarter  clothes."  The 
' ,  /  "^  ^  ^  sessions  are  at 

Sessions  for  the  city  and  county  of  the  city  of  Litchfield  liberty  to  infer 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  \^^^  TCneiS 
upon  the  following  case :  hiring. 

Richard  Taylor,  the  pauper,  on  the  6th  February, 
1817f  and  when  about  thirteen  or  fourteen  years  of  age, 
went  with  his  mother  to  Joseph  Slater,  a  victualler  and 
farmer,  living  in  the  parish  of  Chad,  otherwise  Stowe, 
within  the  city  and  county  of  the  city  of  Litchfield.  The 
pauper's  mother  asked  Slater  if  he  wanted  a  boy;  he 
said  *'  Yes.'*  She  then  asked  what  wages  he  would  give. 
Slater  said,  '^  Let  him  (the  pauper)  stop  what  time  he 
will,  I  will  give  him  satisfaction,  if  not  in  money  in 
clothes."  The  pauper  went  into  the  service  a  few  days 
afterwards.  He  looked  after  the  horses,  cows  and  sheep, 
and  attended  to  the  general  businesi^  of  the  farm.  Slater 
gave  the  pauper  his  board,  some  clothing,  and  also  some 
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18S8.        money  at  different  times;  and  the  pauper  continued  in 
^i^-^t^j      gy^j^  service  in  St.  Chad's  parish  for  thirteen  months, 
V,  when  he  ran  away,  because  Slater  beat  him.     Slater 

RosLisTox.  never  sent  after  the  pauper^  nor  did  the  pauper  ever  offer 
to  return  to  Slater^s  service;  but  a  few  days  after  he  had 
run  away,  he  went  to  Slater's  for  his  hat,  which  Slater 
refused  to  give  him.  The  pauper,  on  his  cross-exami- 
nation by  the  respondent's  counsel,  stated,  that  at  the 
time  of  hiring,  Slater  did  not  say  that  he  (the  pauper) 
might  go  away  when  he  pleased,  or  that  Slater  might 
turn  him  away  when  he  pleased.  After  the  expiration  of 
a  year  or  more  from  the  original  hiring,  the  pauper's 
mother  went  to  Slater*s  house  to  make  an  agreement, 
but  he  was  out,  and  no  new  agreement  was  made.  In 
1827,  and  before  the  pauper  was  removed,  and  whilst 
the  pauper,  his  wife  and  child,  were  living  in  St.  Michael's 
parish,  he  applied  to  the  overseer  of  the  parish  of  St. 
Chad,  otherwise  Stowe,  for  relief,  and,  after  being  ex- 
amined as  to  his  settlement,  was  twice  relieved  by  such 
overseers. 

The  Court  of  Quarter  Sessions  were  of  opinion  that 
there  was  no  general  hiring  in  the  parish  of  Saint  Chad, 
otherwise  Stowe. 

Shuttj  in  support  of  the  order  of  sessions.  There 
can  be  no  general  hiring  where  time  is  mentioned.  Ge- 
neral and  indefinite  hirings  are  not  synonimous.  An 
indefinite  hiring  excludes  a  general  hiring;  The  King 
V.  ChrisCs  Parish,  York  (a).  The  words  used  by  the 
master  here,  as  well  as  there,  must  mean  whatever  time 
he  chose. 

Jfhatelt/,  contr^.  The  distinction  between  general 
and  indefinite  hirings  is  not  very  intelligible.     The  King 

(«)  5  D.  &  II.  314;  3  B.  &  C.  459. 


V, 
ROSLISTON. 
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V.  Great  Bowden  (a)  shews  that  such  a  hiring  as  the 

present  is  general,  unless  that  intention  be  controlled  by     xf^^  ^^jq 

particular  words.     There  is  nothing  here  to  shew,  that 

the  pauper  might  have  been  turned  away.  [Parke,  J.  Is 

not  this  a  question  of  fact,  and  were  there  not  premises 

from  which  the  sessions  might  draw  the  conclusion  at 

which  they  have  arrived  i     Baylet/,  J.  The  question  is, 

whether  the  sessions  might  not  infer  that  the  hiring  was 

not  general  ?]     It  is  submitted  that  the  premises  did  not 

warrant  the  conclusion.     [Bat/ley,  J.  In  The  King  v. 

Trowbridge  (6),  the  words  were  **  to  bide  as  long  as  he 

pleased."     Here  the  master  could  have  dismissed  him 

when  he  pleased.]     The  King  v.  Wincanton  {c),  se^ms  in 

pointy  which  was   followed  up  by  The  King  v.  Stock- 

bridge  (d),   The  Kingv.Worfield(e),  and  The  King  v. 

Great  Bowden  (/'). 

Bayley,  J. — If,  according  to  what  passes  at  the  time 
of  the  hiring,  the  master  may  turn  away  the  servant,  or 
the  servant  may  leave  the  master  at  any  time,  no  settle- 
ment is  gained.  This  is  perfectly  consistent  with  the 
case  which  we  have  decided  this  morning  (g).  The  ques- 
tion is,  not  what  inference  any  one  of  us  should  have 
drawn,  but  whether  the  justices  were  at  liberty  to  infer 
that  the  servant  might  leave  at  any  time.  If  he  could 
have  done  so,  no  settlement  was  gained. 

LiTTLEDALE,  J.,  and  Parke,  J.,  concurred. 

Order  of  Sessions  confirmed. 

(a)  Ante, i.  IS;  7  B.  &  C.  249.  (c)  5  T.  R.  506. 

(b)  Cited  by  Bayley^J.,  in  Rex  (J)  Ante,  i.  13;    7  B.  &  C. 
V.  Chritt'$  Parish,  York,  5  D.  &  349. 
R.  317;  3  B.  &  C.  462.  (g)  Rex  v.  St.  Andrew\  Cam- 

(c)  Burr.  S.  C.  295.  bridge,  ante,  19. 
id)  Rid.  758. 


40 


CASES  IN  THE  KINGS  BENCH, 


1828. . 


An  act  for 
draining  fen- 
lands  vests 
5000  acres  in 
trustees,  as  a 
recompense  for 
tlie  undertak- 
ers, and  directs 
that  inhabit- 
ants upon  any 
part  of  the 
6000  acres, 
unable  to 
maintain 
themselves, 
shall  be  main- 
tained by  the 
trustees,  and 
not  by  the  pa- 
rishes.   The 
5000  acres  be- 
come an  in- 
corporated 
district,  but 
are  not  ren- 
dered extra- 
parochial;  and 
niring  and 
service  thereon 
confers  a  set- 
tlement, where 
the  sen-ice  is 
performed 
either  in  the 
particular 
parish  or  in 
the  district 
generally. 


The  King  v.  The  Inhabitants  of  Croyland. 

An  order  of  removal  of  Rutk  Reed  and  children  from 
Spalding  to  Croyland,  both  in  Lincolnshire,  was  con- 
firmed by  the  Court  of  Quarter  Sessions,  subject  to  the 
opinion  of  the  Court  of  King's  Bench  on  the  following 
case : — 

The  defendants  proved  a  settlement  in  Croyland. 
In  answer  to  which,  the  appellants  proved  a  hiring  and 
service  for  a  year  of  the  plaintiff's  husband,  in  a  certain 
part  of  Deeping  Fen,  mentioned  in  the  37th  section  of 
an  act,  16  &  17  Car.  2,  for  the  draining  of  that  and  other 
fens  in  Lincolnshire,  and  therein  described  as  contain- 
ing 5000  acres,  set  apart  for  an  additional  recompense  to 
certain  trustees  therein  mentioned.  At  the  present  time 
there  are  no  overseers  for  Deeping  Fen,  but  overseers 
were  appointed  for  that  place  at  intervals,  but  not  regu- 
larly, from  1790.  to  1810,  since  which  last  time  no  over- 
seers have  been  appointed ;  and  until  the  last  eight  or 
nine  years  a  workhouse  was  kept  and  maintained  in  the 
said  Deeping  Fen  for  the  residence  and  management 
of  the  paupers  residing  in  the  said  fen.  The  said  act 
of  1 6  &  17  Car,  2,  was  to  be  considered  as  part  of  the 
case.  No  part  of  the  act  appeared  material,  or  was 
alluded  to>  except  the  first  section,  which  mentioned 
towns  as  existing  in  the  said  fen,  and  the  following  sec- 
tion, 37,  of  the  act  above  alluded  to :  **  And  be  it  enacted, 
by  the  authority  aforesaid,  that  the  said  trustees,  their 
heirs  and  assigns,  or  the  survivor  of  them,  or  any  of 
their  tenants,  farmers  or  groundholders,  of  any  part  of 
the  said  third  part,  or  of  the  said  fen,  or  of  the  said  5000 
acres,  shall  not  have,  at  any  time  hereafter,  use^  or  claim 
any  common  of  pasture,  or  other  commonage  of  pastur- 
ing, in  any  part  of  the  remainder  of  the  said  fens,  nor 
any  of  them,  nor  in  the  north  Fen  of  Pinchbeck  and 
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Spalding,  nor  any  part  thereof,  by  virtue  or  pretence  of 
his  or  her  resiance  there.  But  all  and  every  the  inhabit- 
ants that  may  hereafter  be  upon  any  part  of  the  said 
third  part,  or  upon  any  part  of  the  9aid  5000  acres,  and 
are  not  able  to  maintain  themselves,  shall  be  maintained 
and  kept  by  the  said  trustees,  their  heirs  and  assigns,  and 
the  survivor  of  them,  and  never  become  chargeable  in 
any  kind  to  all  or  any  the  respective  parishes  wherein 
such  inhabitant  or  inhabitants  shall  reside  or  dwell,  any 
statute  to  the  contrary,  8cc." 
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Macdmoal,  in  support  of  order  of  Quarter  Sessions. 
There  are  no  churchwardens  or  overseers  now  existing 
in  Deeping  Fen,  though  overseers  have  been  appointed 
at  intervals,  that  is,  persons  called  overseers  in  the  special 
case.  But  in  reality  this  Deepiqg  Fen  is  extra-parochial, 
and,  therefore,  the  justices  could  not  remove  the  pauper, 
nor  could  he  gain  any  settlement  there.  {^Littledale,  J. 
It  is  not  stated  whether  it  is  extra-parochial^  or  a  parish, 
or  what].  Eveu  if  it  is  not  extra*parochial,  still  by  the 
above  section,  37,  the  parishes  are  not  to  be  charged, 
but  the  trustees,  and  the  justices  of  the  peace  cannot 
direct  an  order  to  them,  their  order  must  be  to  the 
churchwardens  or  overseers. 


BoUand  and  Bumabif,  conirii.  It  is  immaterial  in 
this  case  whether  Deeping  Fen  be  extra*parochial  or  not, 
for  qu&eunque  via  datd,  the  pauper  should  have  been 
removed  thither,  and  not  to  Croyland,  for  that  was  not  his 
last  legal  settlement,  inasmuch  as  the  hiring  and  service  in 
Deeping  Fen  supersedes  the  settlement  in  Croyland.  It 
does  not  appear  by  the  case  that  this  place  is  extra-paro- 
chial, and  iu  truth  it  is  not,  but  within  the  parish  of  Deep- 
ing; all  that  appears  to  the  Court  as  to  this  point  is  from 
the  act  of  parliament,  and  io  #•  37  the  wprd  parishes  is  intro- 
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18S8.  duced,  from  which  it  must  be  inferred  that  these  5000 
acres  were  infra-parochial;  and  therefore  the  justices 
should  have  removed  to  the  parish  of  Deeping;  and  the 
Croyland.  proper  course  would  be,  if  there  are  no  overseers,  to 
apply  to  the  justices  to  appoint  them.  If,  however,  it 
be  extra-parochial,  still  the  parish  of  Croyland  is  not 
bound  to  maintain  the  pauper,  but  the  trustees  of  Deep- 
ing Fen  under  the  d7th  sect,  of  the  act,  and  Spalding 
should  either  have  applied  to  magistrates  to  obtain  an 
order  of  maintenance  of  children,  or  otherwise  they 
should  have  obtained  an  order  of  removal  and  forced  the 
trustees  to  have  received  the  paupers.  The  only  case 
at  all  in  point  is  Rex  v.  Saighton  on  the  Hill  (a),  and  that 
is  applicable  to  the  first  point,  and  Rex  v.  Tamworth  {h) 
is  an  authority  as  to  the  second.  The  settlement  in 
Croyland  is  equally  superseded  whether  a  settlement 
was  gained  in  Deeping  Fen,  or  the  trustees  were  bound 
to  maintain  the  pauper  under  the  act.  Besides  he  was  not 
strictly  chargeable  to  Spalding,  for  the  37th  section  ex- 
pressly provides  that  he  shall  not  be  chargeable,  and  the 
parish  of  Spalding  were  not  bound  to  relieve  him ;  as  in 
the  case  of  men  residing  under  certificates. 

Bayley,  J. — It  seems  to  me  in  this  case  that  the 
removal  to  Croyland  cannot  be  supported,  and  that  the 
order  of  sessions  must  be  quashed.  The  removal  to 
Croyland  must  be  upon  the  principle  that  the  parish  of 
Croyland  were  bound  to  maintain  the  pauper.  Now 
the  pauper's  husband  had  done  that  in  Deeping  Fen 
which,  if  done  in  any  other  place,  would  have  given  him  a 
settlement  in  such  place.  There  is  nothing  in  the  case 
or  in  the  act  of  parliament  to  shew  that  Deeping  Fen  is 
extra-parochial,  and  the  contrary  is  to  be  presumed, 
namely,  that  it  is  situated  within  a  parish,  and  in  that 
view  clearly  the  pauper  ought  to  have  been  removed 

(a)  12  B.  &  A.  163.  {h)  Cald.  28. 
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thither.     But  the  repellants  rely  upon  a  clause  in  the  act        18^8. 
of  parliament.     Now  what  is  the  fair  construction  of  that      ^•^v-^-' 
clause?  It  is  this :  if  the  pauper  is  dwelling  there,  or  if  he  ^^ 

does  any  act  therein  whereby  he  could  gain  a  settlement,  Croyland. 
he  is  to  be  maintained  by  the  trustees ;  not  that  he  shall 
not  belong  to  that  parish ;  to  enforce  this,  an  application 
may  be  made  by  the  parish  wherein  the  place  is  situated, 
or  probably  it  might  be  enforced  by  application  of  the 
parish  wherein  he  may  be  resident.  The  true  construc- 
tion of  the  act  is,  not  that  the  settlement  is  superseded, 
but  that  the  trustees  and  not  the  parish  are  to  bear  the 
expense  of  the  maintenance;  therefore  the  order  of 
sessions  must  be  quashed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  We 
must  take  these  fens  to  be  in  some  parish,  for  by  the  first 
part  of  the  act  there  is  mention  made  of  towns  in  them 
before  the  inclosure,  which  shews  that  they  were  not 
then  uninhabited ;  besides,  in  the  d7th  section,  mention 
is  made  of  inhabitants  residing  in  parishes.  Now  if  the 
pauper's  husband  gained  a  settlement  in  the  parish  of 
Deeping,  the  settlement  in  Croyland  is  superseded.  A 
different  question  would  arise  if  it  could  be  clearly  proved 
that  Deeping  Fen  is  extra-parochial  and  no  vill,for  then 
no  settlement  could  be  gained,  nor  could  the  pauper  be 
removed  thither;  and  it  may  be  a  question  whether  the 
trustees  under  the  d7th  section  of  the  act  could  be  called 
upon  to  maintain  him  unless  he  were  resident  there.  I 
think  they  could  not;  however  it  is  not  necessary  to 
decide  that  point. 

Pabke,  J. — ^The  pauper  had  a  legal  right  to  be  main- 
tained either  by  the  parish  in  which  the  fen  is  situate,  or 
by  the  trustees  under  the  act.  It  is  unnecessary  to 
decide  by  which;  for  in  either  case  the  removal  ought 
not  to  have  been  made  to  Croyland. 

Order  of  Sessions  quashed. 
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^"•^s^^x^  The  King  v.  The  Inhabitants  of  Rawdbn. 

Parolevidence  jgy  an  order  of  two   lustices,  George  Cloyforth  and 

as  to  the  party  .       .  *'  ®  r        . 

to  whom  a  de-  Sarah  his  wife,  and  Hannah  and  James  their  children. 

Is  not  a^issi-  ^^"^^  removed  from  the  township  of  Idle,  in  the  West 
ble  where  the  Riding  of  Yorkshire,  to  the  township  of  Rawden  in  the 
ti^e  demise  same  Riding.  Upon  appeal,  the  sessions  confirmed  the 
was  in  wnung.  order,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case : — 

The  respondents  proved  a  settlement  in  the  appel- 
lant township.  The  appellants  then  set  up  a  subse- 
quent settlement  gained  in  the  respondent  township, 
by  the  pauper's  having  been  rated,  and  having  actually 
paid  the  rates  in  respect  of  a  tenement  of  the  annual 
value  of  10/.  IO5.  in  that  township.  It  appeared  that 
in  December,  1823,  the  pauper  began  to  occupy  the 
tenement,  which  was  the  property  of  Joshua  Comptoa 
Esq.,  that  he  occupied  it  for  a  twelve  month,  and  paid  the 
rent  for  it  and  also  the  rates,  during  all  which  time  he 
resided  in  that  township.  In  answer  to  this,  the  respon- 
dents insisted  that  the  pauper  did  not  take  the  tenement 
of  Mr.  Compton  solely,  hut  jointly  with  his  father  and 
father-in-law;  and  to  prove  this,  they  called  Mr,  Robins- 
son,  who  was  Mr.  Compton^s  steward  at  that  time.  He 
stated  that  he  did  not  know  who  occupied  the  tenement 
in  question.  He  was  then  asked  by  the  counsel  for  the 
respondents,  who  it  was  to  whom  he  had  let  the  tene- 
ment, and  who  were  the  tenants.  Whereupon  the  appel- 
lants' counsel  interposed,  and  asked  him  whether  there 
was  not  an  agreement  in  writing,  and  on  his  admitting 
that  there  was,  they  objected  that  parol  evidence  of  the 
letting  and  tenancy  could  not  be  received.  The  Court, 
however,  permitted  the  question  to  be  put,  and  the  wit- 
ness stated  that  he  had  let  the  tenement  to  the  pauper, 
the  pauper's  father  and  father-in-law;  that  they  were  the 
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tenants,  and  that  thej  jointly  delivered  a  notice  to  quit, 

but  that  he  could  not  say  whether  this  notice  was  signed     j^  '  ^ 

with  one  or  more  names.     Upon  this  evidence,  the  Court  v. 

of  Quarter  Sessions  confirmed  the  order.  If  the  Court  of     ^*-*^^^^- 

King's  Bench  shall  be  of  opinion  this  evidence  was  impro« 

perly  received,  then  the  order  of  sessions  is  to  be  set  aside. 

Blackburn  and  Dundas,  in  support  of  the  Order  of 
Sessions.  The  King  v.  The  Inhabitants  of  the  Holy 
Trinity  and  St.  Margaret's,  Hull  (a)  is  directly  in  point. 
There  it  was  decided  that  parol  evidence  of  the  fact  of 
tenancy  is  admissible,  although  it  appear  that  the  tenant 
holds  under  a  written  contract.  Here  the  witness  was 
called  to  rebut  the  presumption  raised  by  the  payment  of 
rates,  that  the  pauper  paid  them  in  respect  of  a  tenement 
of  10/.  a  year.  This  case  is  directly  within  the  reason  of 
the  judgment  in  Rex  v.  Httll,  as  reported  in  1  M.  &  R. 
The  same  principle  is  to  be  found  inButcherv,  Jarratt  {b). 

StarkU  and  Milner,  contrs^,  were  stopped  by  the  Court. 

Bayley,  J. — The  difficulty  consists  in  admitting  parol 
evidence,  there  being  a  written  agreement.  This  is  a 
case  where  prima  facie  it  cannot  be  asked  to  whom  the 
property  was  let.  This  distinguishes  the  present  case 
from  Res  v.  Hull, 

LiTTLEDALE,  J.,  coucurrcd. 

Pabke,  J. — ^Thc  respondents  wished  to  prove,  not 
who  occupied  the  tenement,  but  to  whom  it  was  let. 
This  could  not  be  done  without  the  agreement.  It  was 
not  competent  to  them  to  shew  to  whom  the  land  was 
let,  except  by  the  instrument  letting  it. 

Order  of  Sessions  quashed  (c). 

(a)  7  B.  &  C.  611;  1  M.  &  R.        (b)  3  B.  &  P.  143. 
444.  (c)  Vide  1  M.  &  R.  446,  (c), 
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wliere  it  seems  to  have  been  con- 
sidered that  proof  of  the  fact  of 
tenancy  stood  upon  the  same 
footing  as  proof  of  the  terms  of 
the  holding.  By  8  &  4  IT.  &  Af. 
c.  lly  8.  6,  any  person  coming  to 
inhabit  in  any  parish,  charged 
with  and  paying  his  share  towards 
the  public  taiies  of  the  said 
parish,  shall  gain  a  settlement. 


Here  the  pauper  occupied  the 
tenement  in  question  for  twelve 
months,  paid  the  rent,  and  also 
the  rates  for  it.  Query,  whe- 
ther, even  supposing  that  demise 
to  be  joint,  a  settlement  was  not 
acquired  in  Idle.  Vide  Rex  v. 
St.  Durban's,  7  D.  &  R.  178  ; 
4  B.  &  C.  686. 


^>^e 


The  King  v.  Winter. 

X  HE  following  order  was  made  by  two  justices  of  the 
peace : — 


Watt's  Bridge.  A 


Tun^vV^^^'""' 


An  order  for 
diverting  and 
stopping  up  a 
highway,  and 
substituting 
for  it  a  new 
road  is  bad, 
unless  it  ap- 
pear that  the 
public  acquire 
as  permanent 
a  right  in  the 
latter  as  they 
had  in  the 
former. 

Sembky  that 

SembUf  that 
which  the  new 

SembU,  that 
sengers  only. 


Somerset,  to  wit.  We,  Francis  Popham,  Esq.,  and 
Joseph  Guerin,  clerk,  two  of  his  Majesty's  Justices  of 
the  peace  for  the  said  county,  at  a  special  sessions  for 
the  highways  held  at  the  Lethbridge  Arms  Inn,  in  the 
parish  of  Bishop's  Lydeard,  in  the  hundred  of  Kings- 
bury West,  in  the  said  county,  on  the  1  Ith  day  of  Decem- 
ber, 18^7,  having  upon  view  found  that  a  certain  part  of 
a  highway,  within  the  said  parish  of  Bishop's  Lydeard, 
in  the  said  hundred  and  county,  called  Watt's  Lane, 

this  must  appear  on  the  face  of  the  order. 

the  order  should  shew  a  contract  with  the  owner  of  the  land  over 

road  is  to  be  made. 

upon  the  diversion  of  a  highway,  it  cannot  be  continued  for  foot-pas- 
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Otherwise  called  Sandy  Lane^  lying  between  the  road 
described  in  the  plan  hereunto  annexed,  as  the  new  line     TheKiNG 
of  turnpike  road  from  Taunton  to  Hartrow-Gate,  in  the  v, 

parish  of  Stogumber,  in  the  said  county,  at  or  near  a 
certain  bridge  called  Watt's  Bridge^  marked  in  the  said 
plan  with  the  letter  I,  and  the  public  highway  heretofore 
part  of  the  turnpike  road  from  Taunton  to  Hartrow- 
Gate  aforesaid,  at  or  near  a  certain  dwelling  house  in 
the  occupation  of  James  Markes,  marked  on  the  said 
plan  with  the  letter  H,  for  the  length  of  two  hundred  and 
eighty  six  yards  or  thereabouts^  and  particularly  described 
in  the  said  plan  hereunto  annexed,  may  be  diverted  and 
turned  so  as  to  make  the  same  more  commodious  to  the 
public;  and  having  viewed  a  course  proposed  for  the  new 
highway,  in  lieu  thereof,  through  the  lands  and  grounds 
of  Sir  Thomas  Buckler  Lethbridge,  of  Sandhill  Park,  in 
the  said  county.  Baronet,  lying  between  the  said  new 
line  of  tunipike  road  from  Taunton  to  Hartrow-Gate  . 
aforesaid,  at  or  near  a  certain  turning  in  the  said  last  men- 
tioned turnpike  road,  in  the  parish  of  Ash  Priors  in  the 
said  county,  marked  on  the  said  plan  with  the  letter  E^ 
and  the  said  public  highway,  heretofore  part  of  the  turn- 
pike road  from  Taunton  to  Hartrow-Gate  aforesaid,  at 
or  near  a  place  called  the  Cross  at  Ridgway,  otherwise 
called  Ash  Cross,  in  the  said  parish  of  Bishop's  Lydeard, 
in  the  said  county,  marked  on  the  said  plan  with  the 
letter  F,  of  the  length  of  462  yards  or  thereabouts,  and 
of  the  breadth  of  sixteen  feet  or  thereabouts,  particu- 
larly described  in  the  said  plan  hereunto  annexed ;  and 
having  received  evidence  of  the  consent  of  the  said  Sir 
T.  B.  Leihbridge  to  the  said  new  highway  being  made 
through  his  lands  and  grounds  hereinbefore  described, 
by  writing  under  his  hand  and  seal,  in  consideration  of 
the  said  part  of  the  said  old  highway,  hereby  ordered  to 
be  diverted  and  turned,  being  sold,  exchanged  and  to  be 
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l8fS.  vested  ill  bitn  (Mtving  always  and  reserving  nevertheless 
a  free  passage  for  all  persons  on  foot  through  the  land 
and  soil  of  the  said  part  of  the  said  old  highway,  hereby 
WivTta.  ordered  to  be  diverted  and  turned,  according  to  the 
ancient  usage  in  that  respect) ;  we  do  hereby  order  that 
the  said  last  mentioned  highway  be  diverted  and  turned 
through  the  lands  aforesaid ;  and  when  such  new  high* 
way  shall  be  properly  made  and  completed,  and  put  in 
good  condition  and  repair,  and  fit  for  the  reception  of 
travellers,  and  so  certified  by  two  of  his  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county  of  Somerset, 
upon  view  thereof,  and  after  such  certificate  shall  have 
been  returned  to  the  clerk  of  the  peace  of  the  said 
county,  and  by  him  enrolled  amongst  the  records  of  the 
court  of  quarter  sessions,  at  the  general  quarter  sessions 
of  the  peace  to  be  holden  in  and  for  the  said  county,  next 
after  the  general  quarter  sessions  of  tlie  peace  in  and  for 
the  said  county,  at  which  this  our  order  shall  have  been 
confirmed  or  enrolled,  pursuant  to  the  directions  of  the 
statute  in  that  case  made  and  provided ;  we  do  hereby 
order  the  said  part  of  the  said  old  highway,  hereby 
ordered  to  be  diverted  and  turned,  being  of  the  length  of 
two  hundred  and  eighty  six  yards  or  thereabouts,  and  of 
the  breadth  of  twelve  feet  or  thereabouts,  upon  a  me- 
dium, as  appears  by  the  said  plan,  to  be  stopped  Up,, 
subject  to  and  saving  always  and  reserving  nevertheless- 
a  free  passage  for  all  persons  on  foot  throu^  the  land 
and  soil  of  the  said  part  of  the  said  old  highway  do 
ordered  to  be  turned  and  stopped  up,  according  to  the 
ancient  usage  in  that  respect.  And  whereas  the  said  Sir 
T.  B.  Lethbridge  hath  consented  as  aforesaid  to  the 
making  and  continuing  of  the  said  new  highway  through 
his  lands;  in  consideratioa  that  the'  said  part  of  the  said 
old  highway^  hereby  ordered  to  be  diverted  and  turned 
and  stopped  up,  be  soM  and  exchanged  and  vested  in 
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bim ;  aaviog  dways  and  reserving  i^evertbeless  as  afore- 
said ;  we  do  hereby  order  that  ^  said  lands,  groiuMl,  jhe  Kj^o 
and  soil  of  the  said  Sir  T.  B.  Lethbridge,  for  the  said  _-.  ^* 
new  highway  hereby  ordered  to  be  made  as  .aforesaid, 
be  purchased  by  the  sale,  disposal,  and  exchange  pf  the 
said  part  of  the  said  old  highway,  hereby  ordered  to  be 
diverted  and  turned  and  stopped  up,  and  the  same  to  be 
vested  in  the  qaid  Sir  T.  B.  Lethbridge,  subject  and 
saving  always  and  reserving  nevertheless  as  aforesaid ; 
aad  we  do  hereby  approve  and  direct  that  the  surveyors 
of  the  highways  of  .the  said  parish  of  3isbop*s  Lydeard 
do  and  shall  make  an  agreement  with  the  said  Sir 
T»  B.  Lethbridge,  being  the  person  seised,  possessed  of, 
and  interested  in  the  said  lands,  ground,  and  soil  throi^h 
which  the  said  highway,  hereby  ordered  to  be  diverted 
and  turned,  is  hereby  ordered  to  and  will  go,  for  the 
recompense  to  be  made  for  such  ground  and  for  the 
making  of  such  new  ditches  and  fences  as  shall  be  ne- 
cessary by  the  sale,  disposal,  and  exchange  to  and  with 
Uie  said  Sir  T.  B*  Lethbridge  of  the  said  part  of  the  said 
old  highway  hereby  ordered  ,to  be  diverted  and  turned 
and  stopped  up,  and  the  same  being  vested  in  ithe  siiid 
Sir  T.  £.  Lethbridge,  subject  :and  salving  always,  ^aiid 
reserving  nevertheless,  as  aforesaid-     Givep,  &q. 

.On  appeal,  ;the  Court  of  Quarter  Sessions  confiiiped 
the  order,  snbjeot.to  the  opinion  of  this  Court  whe>ther 
the  Of  dercould  be  legally  made  under  the  statute  ^6  Geo. 
3,  c.  68,  inasmuch  .as  the  intended  ,new  road  from  E,,to 
T.  did  not  either  conunence  or  terminate  at  the  same 
points  as  the  road  to  be  stopped  .up»  the  .distance  be- 
tween I.  and  E.  being  1154  yards,  and  betwi^en  H«iind 
F.  1063  yards.  And  also,  inasmuch  as  .the  highway  from 
F.  to  H*  was  one  of  the  roads  included  in  the  act  of  3 
Geo*  4,  c.  65.  for  repealing  several  acts  passed  forje- 
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pairing  roads  leading  to  the  town  of  Bridgewater,  in  the 
county  of  Somerset,  and  other  roads  therein  mentioned, 
so  far  as  the  said  act  related  to  the  roads  leading  to  the 
said  town,  and  for  consolidating  and  comprising  the  same 
in  one  act. 


Brougham,  C.  F.  Williams,  Cabbell,  and  F.  N.  Rogers, 
(with  whom  was  Sir  J.  Scarlett,)  in  support  of  the  order. 
It  is  objected  that  the  new  road  is  more  circuitous  than 
the  old,  and  that  the  termini  of  the  two  roads  are  not 
the  same  (a).  The  comparative  nearness  of  the  new 
line  of  road  was  matter  entirely  for  the  consideration  of 
the  magistrates.  When  a  highway  is  diverted,  the  way 
directed  by  the  order  to  be  used  may  consist  of  road 
partly  old  and  partly  new.  De  Ponthieu  v.  Penniffa- 
ther{b),  [BayUy,  J.  That  was  not  a  case  in  this  Court 
as  to  the  validity  of  an  order.  No  bargain  is  stated. 
Sir  Thomas  Lethbridge  is  to  have  the  land  upon  terms 
which  may  be  agreed  on.]  He  is  bound.  [Bay ley,  J. 
No.  If  the  land  which  Sir  Thomas  Lethbridge  acquires 
by  the  exchange  be  of  more  value  than  that  which  be 
gives  up,  interest  parochia  that  the  price  be  ascertained.] 
Lord  Cohe  says,  (c)  '*  If  A.  pro  consilio  impenso,  &c., 
make  a  feoffment  or  a  lease  for  life  of  an  acre,  or  (if 
he  make  such  feoffment  or  lease)  pro  un&  acr^  terras,  &c., 
albeit  he  denieth  him  counsel,  or  that  the  acre  be  evicted, 
yet  A.  shall  not  re-enter;  for  in  this  case  there  ought  to 
be  legal  word  of  condition  or  qualification,  for  the  cause 
or  consideration  shall  not  avoid  the  state  of  the  feoffee." 
So  here,  the  dedication  to  the  public  of  the  new  road 
will  not  be  defeated  upon  the  expiration  of  the  turnpike 
act,  which  was  the  cause  or  the  occasion  of  the  dedication. 


(a)  Nojad^ent  was  given  upon    (b)  5Taunt.  634;!  Marsh.  261. 
either  of  these  points.  (c)  Co.  Litt.  203  a. 
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The  third  question  raised,  is  upon  the  construction  of  the 
Bridgewater  act.  [BayUy,  J.  You  may  speak  to  that 
afterwards  if  it  shall  become  necessary.  Suppose  the 
act,  under  which  the  turnpike  road  was  diverted,  to  say 
that  the  new  road  shall  be  a  public  road  for  twenty-one 
years,  what  authority  or  reason  is  there  for  saying,  that 
the  new  road  shall  be  a  highway  afterwards?]  By  3 
Geo.  4,  c.  126,  s.  88,  when  any  turnpike  road  shall  be 
diverted  and  turned,  and  the  new  road  shall  be  made 
and  completed,  such  new  road  shall  be  in  lieu  of  the  old 
road,  and  shall  be  deemed  and  taken  to  be  a  common 
highway  :  and  by  sect.  4  all  the  provisions  in  that  act  are 
extended  to  private  acts.  [Bayley,  J.  If  by  the  turn- 
pike act,  the  road  became  a  highway  reparable  by  the 
parish,  it  would  remain  a  highway  whilst  the  act  con- 
tinued^ and  the  proprietors  of  the  soil  would  be  at  liberty 
to  take  the  land  for  their  own  purposes,  and  to  obstruct 
the  public.  Here  the  justices  have  obstructed.  But  the 
public  are  entitled  to  have  a  perpetual  road  from  I.  to  H. 
No  consent  appears  on  the  face  of  the  case  permitting 
the  public  to  pass  from  I.  to  E.  That  right,  therefore, 
must  depend  upon  the  act.  Littledale,  J.  The  case 
appears  to  be  imperfectly  stated*  Formerly  there  was 
a  road  from  I.  through  by  H.  to  F.  If  the  new  turnpike 
road  from  !•  to  £•  was  made  by  virtue  of  an  order  of  the 
commissioners,  it  would  become  a  common  highway 
under  the  express  provision  of  S  Geo.  4,  c.  126,  s.  98. 
If  you  had  an  order,  it  appears  to  me  that  the  road  from 
I.  to  £.  would  be  well  substituted  for  the  road  from  H. 
to  V.  Parke,  J.  The  difficulty  is  stated  in  the  special 
case*]  It  appears  upon  the  face  of  the  special  case,  and 
also  upon  the  plan.  The  act  of  3  Geo.  4,  c.  126,  embo- 
dies all  the  former  acts.  If,  therefore,  it  appears  that 
the  road  from  I.  to  E.  is  a  new  road,  it  must  have  been 
made  under  the  provisions  of  that  act. 
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Tindal,  S.  G.,  Alderson,  Jeremy  and  Erk,  cotitri^ 

o-L   XT  ^exe  stopped  by  the  Court. 

The  Kino 

V, 

Winter.  Bayley,  J.* — It  is  not  necessary  to  give  any  opinion 

upon  the  question,  whether  the  magiatrates  can  vary  the 
Kne  for  carriages  and  retain  the  old  line  as  a  public  road 
for  foot  passengers.  A  power  is  given  to  reserve  a 
private  road,  but  it  does  not  appear  that  the  magistrates 
are  expressly  authorised  to  reserve  a  public  road  for  any 
purpose  whatever.  It  might  be  objected  that  the  parish 
would  be  thereby  rendered  liable  to  the  repair  of  two 
roads  instead  of  one.  As  to  the  other  point,  when  the 
justices  are  taking  away  a  pubNc  right,  we  ought  to  be 
satisfied  that  something  equally  permanent  is  substituted. 
But  if  the  new  turnpike  road  was  made  under  the  local 
act,  it  could  be  made  only  for  twenty^one  years.  If,  on 
the  other  hand  it  be  said,  that  it  was  made  by  an  order 
under  the  3  Geo.  4,  c.  126,  such  order  should  have  been 
st^ed  in  the  case. 

LiTTLEDALE,  J. — If  the  road  from  I.  to  £•  became 
a  turnpike  road  without  having  been  previously  a  high- 
way, it  would  be  a  highway  merely  during  the  conti- 
nuance of  the  turnpike  act  under  which  it  was  made, 
and  the  public  would  not  derive  from  the  order  a  benefit 
«qual  to  that  which  was  taken  away.  On  the  face  of 
the  order  this  is  left  ilncertain.  The  order  having  left 
this  point  doubtful,  if  when  the  case  came  before  the 
Court  of  Quarter  Sessions  it  had  been  found  as  a  fact  in 
what  manner  the  line  from  I.  to  E.  became  a  public 
highway,  we  might  have  seen  whiether  the  division  coiild 
be  legally  made  a  road ;  but  here  we  are  Idft  quite  in  the 
dark.  Upon  the  other  point  we  cannot  give  any  judg- 
ment as  to'  the  validity  of  the  order.  There  appears  to 
be  considerable  difficulty  in  reserving  a  public  Yi  By  for 
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any  purpose^  when  a  highway  is  diverted.  I  never  heard 
of  such  a  reservation.  But  upon  this  point  I  give  no 
opinion.  As  to  the  consent,  I  rather  think  that  it  was 
sufficient.  It  was  part  of  the  agreement,  and  the  price 
of  the  agreement.  The  words  **  shall  and  may  be  sold/^ 
in  the  statute  (a)  appear  to  me  to  apply  to  cases  where 
a  sale  is  necessary. 


» 


18S8. 


The  Kino 

yfiHTjtjp,. 


Parke,  J. — It  is  enough  to  say  that  this  is  a  case  in 
which  the  order  does  not  shew  any  jurisdiction  properly 
exercised.  The  Court  will  give  the  magistrates  credit 
for  the  proper  exercise  of  the  discretion  vested  in  them; 
but  we  are  bound  to  see  that  on  the  face  of  the  order, 
the  public  have  as  good  and  permanent  a  right  to  go 
from  I.  to  E.  as  they  had  from  H.  to  F.  Here  it  is  quite 
uncertain  under  what  authority  the  road  from  I.  to  E. 
became  a  highway.  It  is  for  the  person  who  would 
avail  himself  of  the  power  of  the  magistrates  to  shew 
that  it  was  properly  exercised. 

Order  of  Sessions  quashed  (A). 

(a)  3  Geo.  4,  c.  196, 8.  86.  was   aigued    in    TriDity  Term, 

(J>)  The  following  special  case      1830 : — 

Allnutt  and  another  t^.  Pott. 


The  case  stated,  that  antil  IS 
March,  ]899»  the  close  mention- 
ed in  the  declaration,  in  which 
the  trespasses  were  committed, 
was  a  common  highway  and  tarn- 
pile  road  for  all  the  king's  sub- 
jects, leading  from  Pensharst  to 
Cowden;  on  the  12  March,  1829, 
the  following  order  was  made  by 
the  trustees,  acting  under  the  au- 
thority of  an  act  of  the  9th  j^ear 
of  the  reign  of  King  George  4,  en- 
titled, '*  An  Act  for  making  and 


repairing  the  Road  leading  from       An  order 

Penshurst  to  Cowden.'*    '<  The  for  stopping  up 

undersigned  trustees  hereby  order  *  ro*^  under 

that  so  much  of  the  old  turnpike  ^^  8?peral 

. ,     ,.     ^       _      ,  ^       tummke  act,  3 

road  leading  from  Penshurst  town  Qeo,4  c.  126 

to  Cowden,  as  lies  between  the  where  the  site 

points  at  which  the  said  old  turn-  o{  the  old  road 

pike  road  touches  the  new  line  of  "v  **^®1.''^k*r 
.,  , ,     ,    ..         ,  change  for  that 

turnpike  road  lately  formed  at  or  ^f  j},|  ,jg^  j j 

near  the  foot  of  Blower's  Hill,  valid,  al- 

commencingabove  Machines  Cot-  though  no 

tage,  and  extending  to  the  road  conveyance  to 
,     ,.  /•  1        'J  tbe  trustees  be 

or  way  leading  out  of  the  said  executed. 


54 


CASES  IN  THE  KINGS  BENCH, 


18£8. 


turnpike  road  towards  farms,  re- 
spectively called  Harden 's  and 
Salmon's,  and  containing  in  length 
by  admeasurement  66  rods  and 
one  half,  be  the  same  more  or 
less,  and  situate  in  the  parish  of 
Penshurst  aforesaid,  shall  be  stop- 
ped up  and  wholly  discontinued 
to  be  used  as  a  public  highway, 
the  same  having  in  the  judgment 
of  the  said  trustees  become  use- 
less and  unnecessary,  and  that  the 
said  old  turnpike  road  so  ordered 
to  be  stopped  up  shall  be  given 
up  to  and  become  the  sole  and 
absolute  property  of  Frances  All- 
nutty  of  South  Park,  in  Penshurst 
aforesaid,  widow,  and  Charles 
Potty  of  Bridge  Street,  South- 
wark,  esquire,  as  devisees  in  trust 
under  the  will  of  the  late  Ricfiard 
Allnutt,  of  South  Park  aforesaid, 
esquire,  deceased,  pursuant  to 
the  agreement  in  that  behalf  with 
the  said  devisees,  and  in  ex- 
change for  the  land  given  up  by 
them  and  intended  to  be  forth- 
with conveyed  to  the  said  trus- 
tees,  and  now  formed  into  and 
constituting  the  new  road  as 
aforesaid,  and  to  be  henceforth 
used  as  and  for  a  turnpike  road, 
containing  in  length  by  admea- 
surement 66  rods  or  thereabouts, 
and  also  situate  in  Penshurst 
aforesaid,  together  with  the  piece 
of  land  also  given  up  by  the  said 
devisees  to  the  said  trustees,  and 
added  to  the  said  turnpike  road, 
containing  in  length  2€  rods,  and 
in  width  (on  an  average)  one  half 
rod  or  thereabouts,  lying  higher 
up  on  Blower*s  Hill  aforesaid,  on 
the  left  hand  side  ascending  the 
hill,  and  in  the  said  parish  of 


Penshurst.''  This  order  was  sign- 
ed by  five  trustees,  one  of  whom 
was  the  chairman  duly  appointed 
for  that  purpose.  No  previous 
order  had  been  made  by  the  trus- 
tees, nor  was  there  any  agree- 
ment in  writing  by  the  plaintiff 
to  convey  to  the  trustees  the  soil 
of  the  new  line  of  road  mentioned 
in  the  order,  but  the  said  new 
line  of  road  had  been  completed 
at  th«  expense  of  the  plaintiff 
before  the  12th  of  March,  1829, 
and  the  soil  thereof  was  duly 
conveyed  by  the  plaintifis  to  the 
trustees  on  the  22d  October^ 
1829,  and  on  that  day  the  trus- 
tees of  the  road  conveyed  to  the 
plaintiffs  the  soil  of  the  said  old 
road.  Trespasses  were  commit- 
ted by  the  defendant  in  the  said 
old  road  between  the  12th  March 
and  the  2  2d  of  October,  1829, 
and  also  between  the  latter  pe- 
riod and  the  commencement  of 
the  action. 

Brodrkk,  for  the  plaintiff.  The 
defendant  will  rely  upon  The 
King  V.  Winter^  {suprit,  46,)  but 
that  case  was  determined  upon 
the  55  Geo.  3,  c.  68,  s.  2,  and  3 
Geo.  4,  c.  65.  But  this  case 
turns  upon  the  construction  of 
3  Geo.  4,  c.  126.  If  the  plain- 
tiff can  shew  that  the  public 
have  acquired  a  new  turnpike 
road,  the  plea  cannot  be  sup- 
ported. The  provision  of  3  Geo. 
4,  c.  126,  applies  to  all  local 
acts  which  were  then  in  force,  or 
which  should  be  aflerwards  en- 
acted. No  form  of  order  is  given 
by  any  schedule  annexed  to  this 
act,  nor  does  it  appear  necessary 
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that  aoj  order  at  all  should  be 
made  where  land  is  taken  in  lieu 
of  land.    The  first  sect,  of  3  Geo. 
4f  c.  126,  which  has  any  bearing 
upon  this  point  is  the  8Sd.  which 
authorises   trustees  of  turnpike 
roads  to  make,  divert,   shorten, 
vary,    alter    and    improve    the 
course  or  path  of  any  road  under 
their  care  and  management,  ten- 
dering and  making  satisfaction 
to  the  owners.     Section  84  au- 
thorises the   trustees   to    treat, 
contract,    and    agree    with  the 
owners  of  and  persons  interested 
in  any  lands  and  tenements  which 
they    shall    deem  necessary  to 
purchase    for    the    purpose    of 
widening,  &c.,  such  road,  for  the 
purchase  thereof  and  for  the  loss 
or  damage  such  owners  or  per- 
sons may  otherwise  sustain.  And 
it  shall  be  lawful  for  all  bodies 
politic,  corporate  or  collegiate, 
corporations  aggregate  or    sole, 
tenants  for  life  or  in  tail,  hus- 
bands, guardians,  trustees,  feof- 
fees in  trust,  committees,  execu- 
tors, administrators,  and  all  other 
persons  whatsoever,  not  only  for 
or  on  behalf  of  themselves,  their 
heirs  and  successors,  but  also  for 
and  on  behalf  of  the  person  or 
persons  entitled  in  reversion,  re- 
mfunder,    or    expectancy    after 
them;  and  for  and  on  behalf  of 
their  ceUeux  que  trust,  whether 
feme  covert,  infants,  &c.,  and  to 
and  for  all  and  every  person  and 
persons  whatsoever  possessed  of 
or  interested  in  any  such  lands 
and  tenements,  or  who  shall  sus- 
tain any  damage  as  aforesaid,  to 
contract  with  the  said  trustees 
for  the  sale  thereof,  or  for  the 


satisfaction  to  be  made,  and  by 
conveyance,  lease  and  release,  or 
bargain  and  sale,   to  sell    and 
convey  unto  the  said  trustees  all 
or  any  such  lands  or  tenements 
for  the  purposes  aforesaid.    And 
all  contracts,  sales,  and  convey- 
ances so  made  shall  be  good, 
valid  and  effectual  to  all  intents 
and    purposes    without  fine  or 
recovery,  and  shall  be  a  com- 
plete bar  to  all  estates  tail  and 
other  estates,  rights,  titles,  trusts 
and  interests  whatsoever.    Sec- 
tion 85,  provides  for  the  ascer- 
tainment of  the  value  by  a  jury 
where  the  parties  neglect  or  re- 
fuse to  treat  or  do  not  agree,  or 
are  prevented  from  treating  by 
reason  of  absence,  and  directs 
that  the  verdict  on  inquisition 
and  judgment,  order  and  deter- 
mination thereon  shall  be  final, 
binding,  and  conclusive  against 
all  parties  and  persons  claiming 
any  estate  in  possession,  rever- 
sion or  otherwise,  their  heirs  and 
successors,  as  well  absent  as  pre- 
sent, infants,  &c.,  bodies  politic, 
&C.,  as  well  as  all  and  every  per- 
son or  persons  whatsoever.   Sec- 
tion 86,  after  directing  the  appli- 
cation of  the  money  assessed,  or 
agreed  to  be  paid,  contains  the 
following  provision,  ''  and  upon 
such  payment  to  such  parties  or 
persons,  or  their  agents,  or  into 
the  Bank  of  England,  and  after 
30  days'  notice  thereof  given, 
&rC.,  then  such  lands,  &c., shall  be 
vested  in  such  trustees,  &c.,  and 
shall  and  may  be  taken  and  used 
for  the  purpose  of  such  act,  and 
such  lands,  and  the  site  of  such 
lands,  &c.,   shall  be  laid  into 
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atid  made  pan  of  the  road  in 
such  manner  as  the  said  trustees^ 
or  commissioners    shall   direct, 
and  shall  be  repaired  and  kept  in 
repair  by  such  trustees  or  com- 
Mssioners  by  the  same  waj^s  and 
means  as  any  other  part  of  the 
road  under  their  management  is 
or  otight  to  be  kept  in  repair ;  and 
aH  parties  and  persons  whomso^ 
ever  shall  be  divested  of  all  right 
and  title  to  sikch  lands,  he,;  and 
after  snch  nev^  road    shall  be 
completed,  the  latfds  and  grounds 
constitotiAg  any  /ormer  roads  or 
rioad,  or  m  much  and  screh  part 
or  pttvts  thereof  as  in  tl^e  j«N%- 
m^nt  of  tins  said  CrosfCees  o^  com- 
missioners may  tliereby  become 
useless  or  tmneeessary,  shall  and 
may  be  flopped  up  and  Ascon-^ 
ttnaed  as  pubfic  highways  (unless ' 
leading  over  some  moor,  heath, 
common,  uncultivated  land    or 
wriste  ground,  or  to  some  churchy 
mitt,  village,  to't^n  eft  phrce,  lands 
tft  tenements  to  ^hich  such  said 
neiv  road  or  roads  doth  not  or 
do  not  immediately  lead,  and 
which  may  therefore  be  deemed 
proper  to  be  kept  open  either  as 
a  public  or  private  way  or  ways 
for  the  use  of  any  inhabitant  at 
larjge,  or  any  individual  or  indi- 
viduals) and  shall  be  vested  in, 
and  shall  and  may  be  sold  and 
conveyed  by  the   said  trustees 
or  commissioners  in  the  manner 
herein  mentioned,  for  the  best 
price  that  can  be  gotten  for  the 
same,,  and  the  money  arising  by 
such   sale  shall  be  applied   for 
the  purposes  of  the  act  for  re- 
pairing   and    maintaining    such 
turnpike  road,  and  all  convey, 
ances  being  executed  by  the  said 


trustees  or  commiasioiiers   and 
enrolled  in  the  office  of  the  clerk 
of  the  peace  for  the  county,  city 
or  plnce  wherein  such  road  shall 
be    situate  shall  be  good  and 
effectual  in  the  law  to  all  intents 
and  purposes  whatsoever;   or  it 
shall  be  lawful  for  the  said  trus^ 
tees  or  commissioners  instead  of 
making  snch  sale  as  aforesaid,  to 
^ve  up  to  the  owners  or  pro- 
prietors of  any  adjoining  lands, 
tenements     or     hereditaments^ 
whose  building,  land  or  ground 
^all  be  bati  or  taken  for  the 
purposes  of  this  act,  any  part  or 
parts  of  the  present  or  old  roads, 
in  lieu  of  and  in  exchange  for 
the  same,  in  such  way  and  man* 
ner  as  such  trustees  or  commis^ 
sioners-  and  owners  or  proprie' 
tors  shall  agree  upon  and  think 
fit.     Upon  the  face  of  <his  order 
it  appears,  that  the  new   road 
wftsK  to  be  given  in  compen9»* 
tioW  for  the  old  road.   This  order 
conies  within  the  last  clause  of 
the?86th  section.  The  provisions 
of  Section  88  are  most  important. 
'<  That  when  any  turnpike  road 
shall  be  diverted  or  turned,  and 
the  new  road  shall  be  made  and 
completed,  such  new  road  shaU 
be  in  lieu  of  the  old  road,  and 
shall  be  subject  to  all  the  provi* 
i^ions  and  regulations  in  any  act 
•of  parliament  contained  or  other- 
wise, to  which  the  old  road  was 
subject,  and   shall  be   deemed 
and  taken  to  be  a  common  bigh-^ 
way,  and  shall  be  repaired  and 
maintained   as   such;    and   the 
old  road  shall  be  stopped  up,  and 
the  land  and  soil  thereof  shall  be 
sold  by  the  trustees  or  commis« 
sioners  to  some  person  or  per- 
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sons  whose  lands  adjoin  thereto, 
as  herein  after  mentioned  with 
regard  to  pieces  of  ground  not 
wanted;  bat  if  such  o)d  road 
shall  lead  to  any  lands,  house  or 
place,  which  cannot  in  the  opi- 
nion of  the  said  trustees  or  com- 
missioners be  conveniently  ac- 
commodated with  a  passage  from 
such  new  road,  which  they  are 
hereby  authorised  to  order  and 
lay  out  if  they  find  it  necessaiy, 
then  and  in  snch  case  the  old 
road  shall  be  sold,  but  subject 
to  the  right  of  way  and  passage 
to  such  lands,  house  or  place 
respectively,  according  to  the  an- 
cient usage  in  that  respect;  and 
the  money  arising  from  such  sale 
in  either  of  the  said  cases  shall 
be  applied  towards  the  purchase 
of  the  land  where  such  new  read 
shall  be  made,  or  in  the  same 
manner  as  the  tolls  arising  on 
such  road,  as  the  trustees  or  com- 
missioners thereof  shall  think  (it. 
And  upon  the  completion  of  any 
contract  whereby  any  part  of  the 
old  road  shall  bo  given  in  pay- 
ment for  the  value  of  the  ground 
taken  for  the  new  road,  or  upon 
payment  of  the  price  of  any  part 
of  the  old  road,  the  soil  of  such 
old  road  shall  become  vested  in 
the  purchaser  thereof  and  his 
heirs,  but  all  mines,  minerals 
and  fossils  lying  under  the  same, 
shall  continue  the  property  of 
the  person  or  persons  who  would 
from  time  to  time  have  been  en- 
titled to  the  same  if  such  old  road 
had  continued/'  As  soon,  there- 
fore, as  the  new  road  was  made 
and  completed  in  lieu  of  the  old 
road,  and  the  public  had  acquired 

(a)  Anf,  1 7;  7  B.  & 


the  same  rights  upon  the  new 
road  as  they  had  enjoyed  upon 
the  old,  the  property  in  the  old 
road  vested  in  the  plaintiffs. 
Not  a  syllable  is  to  be  found  in 
this  statute  requiring  a  convey- 
ance to  the  trustees  in  such  a 
case,  though  for  greater  security 
a  conveyance  was  in  fact  after- 
wards executed,  and  the  tres- 
passes were  committed  even  after 
that  conveyance.  Hie  form  of 
the  order  used  on  this  occasion 
seems  to  have  been  taken  from 
DeBeauvoirv,  Welch{a),  in  which 
no  objection  was  taken  to  the 
form  of  the  order.  Here  the 
order  substantially  complies  with 
all  that  the  statute  requires.  The 
conveyance  may  be  coupled  with 
the  order,  so  as  to  give  a  title  to 
the  new  road.  [Bay^,  J.  Is  there 
any  clause  of  appeal  ?}  An  appeal 
is  given  to  the  next  quarter  ses- 
sions by  the  4th  of  Geo,  4,  c.  95> 
s.  87.  [Lord  Tenterden^  C.  J. 
Parties  are  not  bound  to  appeal 
against  an  order  which  is  bad  on 
the  face  of  it.] 

Bamewall,  contrk.  If  the 
order  was  not  originally  good, 
the  defendant  would  be  justified 
in  using  the  old  road.  This  order 
was  bad  on  tbe  face  of  it.  The 
authority  of  the  trustees  depended 
upon  a  condition  which  has  not 
been  performed.  It  is  not  de- 
nied on  the  other  side  that  the 
public  must  have  some  road.  It 
is  said  that  the  88th  section  vests 
the  soil  in  the  trustees,  but  that 
is  only  so  where  the  road  is  pro- 
perly diverted.  The  new  road 
must  be  completed  so  as  to  g}ve 
the  public  a  beneficial  use  of  it. 

C.<66;  lM.fcIU8i. 
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Ttie  84th  section,  after  enumer- 
ating persons  who,  without  a  spe- 
cial enactment,  would  be  inca- 
pable, authorises  them  to  sell 
and  convey,  that  is,  to  convey 
where  there  is  an  agreement. 
Where  persons  refuse  to  treat, 
the  ascertainment  is  to  be  before 
a  jury,  which  is  made  equivalent 
to  a  conveyance.  The  second 
case  is,  where  the  parties  do  not 
chuse  to  come  in,  or  refuse  their 
purchase  money,  after  the  new 
road  is  completed,  and  refers  to 
the  road  which  is  previously  to 
be  conveyed  to  trustees,  either  by 
actual  conveyance  or  by  the  ver- 
dict of  a  jury.  Upon  the  face  of 
the  order  the  trustees  do  not  shew 
how  the  road  is  become  unne- 
cessary, yet  the  power  to  stop  up 
IS  only  given  in  certain  cases. 
It  ought  to  appear  on  the  face 
of  the  order  that  the  old  road 
has  become  unnecessary.  It 
does  not  appear  that  the  road 
was  diverted  or  turned.  That 
section  does  not,  therefore,  apply 
to  this  case.  The  trustees  pos- 
sess a  power  of  stopping  up 
only  where  the  same  right  is 
given  to  the  public.  It  was  not 
the  intention  of  the  legislature 
by  that  clause  alone  to  transfer 
the  property  without  an  actual 
conveyance.  [Bai/le^f  J.  May 
not  the  public  have  a  right  of 
passage  without  the  soil  being 
conveyed  ?]  It  does  not  appear 
upon  the  face  of  the  order  that 
the  new  road  had  ever  been 
used.  It  was  perfectly  compe- 
tent to  the  owner  of  the  soil  of 
the  new  road  to  revoke  the  au- 
thority and  exclude  the  public. 
A  dedication  to  the  public  is 


not  to  be  presumed.  The  owner 
would  not  be  bound,  inasmuch 
as  there  was  no  agreement  in 
writing  to  comply  with  the  statute 
of  frauds. 

Brodrickf  in  reply.  The  clause 
requiring  a  conveyance  does  not 
apply.  The  case  is  where  the 
party  has  a  complete  title.  It 
would  be  totally  useless  in  such 
cases  to  execute  a  conveyance. 
The  clause  must  be  governed  by 
the  other  parts  of  the  statute.  It 
is  admitted  that  no  conveyance 
is  necessary  where  the  value  is 
assessed  by  a  jury.  The  mere 
conveyance  of  the  soil  to  the 
trustees  would  not  give  the  right 
of  passage. 

Lord  Tenterden,  C.J. — ^The 
question  is  whether  a  new  road 
can  be  effectually  dedicated  to 
the  public  by  a  person  who  is  sui 
juris,  without  an  actual  convey- 
ance. It  is  perfectly  clear,  that 
if  such  a  party  agree  with  the 
trustees,  and  the  money  is  paid, 
no  conveyance  is  necessary. 
When  parties  neglect  or  refuse 
to  treat,  there  need  be  no  convey- 
ance. A  conveyance  is  required 
where  parties  are  under  some 
legal  incapacity.  And  it  is  rea- 
sonable that  in  such  a  case  a 
conveyance  should  be  executed^ 
in  order  that  there  may  be  evi- 
dence against  the  cestui  que  trust. 
When  a  person  sui  juris  sells,  I 
cannot  see  why  this  should  be 
necessary,  when  he  manifests  his 
consent  by  permitting  the  road 
to  be  made  over  his  land. 

The  other  judges  concurred. 
•  Postea  to  the  plaintiff. 
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Ex  PARTE  Sylvester.  ^®^^- 

This  was  a  rule  nisi  for  a  certiorari  to  remove  into  this  An  unqualified 

,  ,         servant  going 

Court,  for  the  purpose  of  its  being  quashed,  a  conviction,  out  with  his 

under  the  5  Amu  c.  14,  for  keeping  and  using  a  gun  to  3"*^*^  j^  ™^^ 

' ,  .  &      B  ter,  and  shoot- 

kill  and  destroy  game  without  a  qualification.     The  con-  inggameinhis 

viction  stated  in  substance,  that  on  the  2d  September  an  f^hS^Q^e^is 
information  was  laid  before  a  magistrate  against  Sylvester  h&ble  to  a  pe- 
for  keeping  and  using  a  gun  to  kill  and  destroy  game,  5  ^^n  c.  14 
he  not  being  a  qualified  person ;  that  Sylvester ^  having  for  keeping 
been  duly  summoned,  personally  appeared  and  pleaded  gun  to  kUl 
not  guilty;  that  thereupon  one  A.  B.,  a  credible  witness  B*™*- 
in  that  behalf,  being  duly  sworn,  deposed,  that  on  the 
£d  September  Sylvester,  not  having  lands,  &c.,  nor  being 
otherwise  qualified,  did  keep  and  use  a  certain  gun  to 
kill  and  destroy  the  game,  the  same  gun  then  and  there 
being  an  engine  for  the  killing  and  destroying  such  game, 
contrary  to  the  form  of  the  statute,  8cc.;  that  the  said 
A.B.szw  Sylvester  on  the  said  2d  September  shoot  a 
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1829.  partridge  with  the  said  gnu,  and  that  one  C.  D.  was  with 
^^^^^^^^  Sylvester,  but  did  not  shoot;  that  thereupon  Sylvester 
Stlvesteb.  said  he  was  not  guilty  of  the  said  offence,  and  in  order  to 
prove  the  same^  the  said  C.  /).  came  and  deposed^  that 
on  the  said  2d  September  he  was  seised  of  an  estate  of 
inheritance  in  possession  in  his  own  right,  of  the  clear 
yearly  Tali&a  of  100/.  and  upwards ;  that  Sylvester  was 
on  the  said  2d  September  employed  by  him  as  his 
servant  to  accompany  him  into  the  field  sporting ;  that 
Sylvester  on  that  occasion  shot  with  a  gun  of  his,  C.  D., 
in  his  presence  and  by  his  order  aod  for  his  itse,  at  game, 
and  that  he,  C.  D.,  did  not  shoot  at  game,  or  use  a  gun 
for  that  purpose  on  that  day ;  that  he  had  taken  out  a 
certificate  to  kill  game,  and  was  qualified  in  his  own 
right  to  do  so ;  and  that  Sylvester  shot  at  the  partridge 
before  mentioned  as  his  servant,  and  for  his  use.  Where- 
upon,  8cc.;  adjudication  of  conviction  of  Sylvester. 

Campbell  shewed  cause.  The  conviction  was  r^ht, 
and  this  rule  must  be  discharged.  It  is  not  pretended 
that  Sylvester  himself  was  qualified,  or  that  he  was  a 
gamekeeper  appointed  by  virtue  of  the  power  given  to 
the  lord  of  a  manor  by  the  fourth  section  of  the  5  Jan. 
c.  14.  The  only  answer  given  to  the  information  was, 
that  Sylvester  was  sporting  in  the  presence  of  his  master, 
who  was  a  qualified  person,  and  by  his  order  and  for  his 
use.  But  that  is  nojustificatiou  of  the  servant,  because 
the  use  of  the  gun  by  him  cannot  be  considered  as  the 
act  of  the  roaster,  in  which  view  alone,  according  to  all 
the  cases,  would  the  presence  of  the  master  protect  the 
servant. 

Talfourd,  contr^.  The  use  of  the  gun  by  the  servant 
in  this  case  may  be  fairly  considered  as  the  act  of  the 
master,  and  if  so>  it  is  admitted  that  Sylvester  was  im- 
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properlj  convicted.    There  are  sevetsA  cases  upon  the 

point  undistinguisfaable  in  principle  from  the  present. 

In  Bex  V.  Taylor  (a)  it  'was  held^  that  a  groom  attending    Stlyestek. 

fak  qualified  master  while  using  dogs  for  killing  game> 

and  pursuing  it  by  his  master's  command,  was  not  liable 

to  any  penalty.  In  Leuns  v.  Taylor  (6)  it  was  held,  that 

an  unqualified  person  going  out  whh  the  qualified  owner 

of  greyhounds  to  course  a  hare,  was  not  liable  to  any 

penalty,  though  he  took  an  active  part  in  the  sport  by 

beating  the  bushes  to  find  a  hare,  and  took  it  up  after 

it  was  killed.     In   Walker  v.  Mills  {c),  the  servant  of 

a  qualified  person  assisted  bis  master  in  setting  a  trap 

on  bis  land  for  taking  rabbits  and  vermin,  and  his  master 

ordered  him,  if  a  hare  should  be  caught,  to  bring  it  to 

him;  a  hare  was  caught  in  the  absence  of  the  master,  and 

was  killed  and  carried  to  him  by  the  servant;  it  was  held, 

that  the  servant  was  not  liable  to  a  penalty  for  using  a 

snare  to  destroy  game.     The  only  difference  between 

the  last-mentioned  case  and  the  present  is,  that  here 

the  servant  used  a  gun  instead  of  a  trap ;  but  both  are 

engines  for  the  destruction  of  game  within  the  statute 

5  Ann.  c.  14;  therefore,  that  case  is  a  direct  authority 

against  the  present  conviction. 

Bayley,  J.  (d). — The  present  case  appears  to  me  to 
differ  in  principle  from  all  those  which  have  been  cited. 
The  principle  upon  which  the  two  former  proceeded 
was,  that  the  using  the  dogs  was  the  act  of  the  master 
and  owner,  and  not- of  those  who  accompanied  him.     So 

(a)  15  East,  460.  169;  Emvke v.  Jackson,  SSelw.N. 

(*)  16  East,  49.  T;7th  ed.  886;  Clark  v.  Braugh- 

(c)  4  J.  B.  Moore,   343 ;    3  ton,  3  Camp.  338. 

Brod.   &  Bingh.   1.     And  see  (i)  Lord  IWerdSm,  C.J.  was 

MoUon  V.  Rogers,  4  Esp.  S17;  absent. 
Turner  v.  Conmgsby,  Bull.  N.  P. 
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1829.  in  the  latter  the  principle  of  the  decision  was^  that  the 
Ex  PARTE  ^^^P  being  set  by  the  order  of  the  master  and  in  his  pre- 
SYLV£ST£a.  sence,  must  be  considered  as  having  been  set  by  him. 
But  I  think  it  is  impossible  to  say  that  of  using  the  gun 
in  the  present  case;  neither  the  hand  nor  the  skill  of  the 
master  was  employed :  it  was  the  hand  and  the  skill  of 
the  servant  only.  If  the  firing  of  the  gun  by  a  servant 
could  be  held  to  be  the  act  of  the  master,  he  might  take 
out  twenty  servants  with  him  in  the  same  manner,  and 
contend  that  the  use  of  twenty  guns  by  twenty  persons 
at  the  same  time  was  his  own  act.  I  think  the  gun  must 
be  considered  as  being  used  by  the  person  who  actually 
fired  it,  and  in  that  view  of  the  case  it  differs  from  the 
authorities  that  have  been  cited,  and  it  follows  that  this 
party  was  properly  convicted. 

LiTTLEDALE,  J.  coucurrcd. 

Parke^  J. — I  am  entirely  of  the  same  opinion.  I 
would  merely  add,  that  the  case  of  Walker  v.  Mills  (a), 
which  was  most  relied  upon  by  Mr.  Talfourd,  differs 
from  the  present  in  another  respect,  namely,  that  there 
the  trap  was  used  with  the  intent  to  destroy  vermin, 
and  thereby  prevent  a  nuisance,  and  not,  as  the  gun  was 
in  the  present  case,  for  the  purpose  of  killing  game  in 
the  ordinary  mode  of  sporting. 

Rule  discharged, 
(a)  4  J.  B.  Moore,  343;  3  Brod.  &  Bingh.  1. 
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The  King  v.  Halpin.  ^^^/^ 

n  HIS  defendant  had  been  convicted  of  publishing  a  A  defendant 
libel,  which  imputed  to  the  prosecutor  that  he  had  been  judgment*after 

guilty  of  perjury,  and  other  indictable  offences.     Upon  h«ing  convict- 

,  ,  ,  ,     ed  of  publish'- 

his   being  now  brought  up   for  judgment,  he,  by  his  ing  a  libel  im- 

counsel;  tendered,  in  mitigation  of  punishment,  aiSSdavits  putingindicta- 

°  .  ble  ottences  to 

alleging  that  the  prosecutor  had  committed  the  offences  the  prosecutor, 

imputed  to  him  by  the  libel.  X'^X  mi- 

tigation  of  pa- 

Campbell  and  LudloWy  Serjt.,  objected  that  such  affi-  read^aflSdavits 
davits  could  not  be  read.   They  quoted  Rex  v.  Burdett  (a),  alleging  the 
and  Rex  v.  Finnerty  there  cited,  and  relied  upon  those   ibel. 
authorities  as  decisive  on  the  point. 

Curwood  and  Busby,  contri.  The  present  case  differs 
from  those  cited.  The  affidavits  tendered  and  rejected 
in  those  cases  reflected  upon  the  character  and  conduct 
of  third  persons  not  then  before  the  Court;  whereas, 
the  affidavits  now  tendered  affect  the  prosecutor  only, 
who  is  before  the  Court,  and  in  the  character  of  pro- 
secutor, which  he  has  elected  to  adopt,  and  of  the  incon- 
veniences attending  which  he  has,  therefore,  no  right  to 
complain.  These  affidavits  undoubtedly  shew,  not  only 
that  the  defendant  believed  the  contents  of  the  libel  to 
be  true  at  the  time  when  he  published  it,  but  also  that 
parts  of  those  contents  actually  are  true;  and  such 
matter  appears  upon  principle  properly  admissible  in 
mitigation  of  punishment :  because,  to  publish  a  libel 
of  a  guilty  person,  though  in  the  wisdom  of  the  law  not 
strictly  justifiable,  is  surely  a  much  lighter  offence  than 
to  publish  it  of  an  innocent  person.  In  Rex  v.  Bur- 
dett  (6),  upon  the  Attorney-General  stating,  that  "  in  Rex 
V.  Finnerty  affidavits  of  the  truth  of  the  facts  stated  in 

(a)  4  B.  &  A.  314.  (h)  4  B.  &  A.  331. 
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182^.  the  libel  were  refused  ia  mitigation  of  punishment/' 
Best,  J;  is  reported  to  have  interposed,  and  observed, 
i~'  ^  ^*  in  Rex  v.  Draper  (a)  the  Court  received  such  affidavits, 
Halpin.  |jyj  J  believe  it  was  with  the  consent  of  the  prosecutor/' 
His  lordship  afterwards,  in  the  course  of  his  jMdg* 
juent  (b),  observed,  *'  The  present  case  is  very  dis- 
tingukhable  from  Rex  v.  Draper,  to  which  I  have  called 
the  atfceation  of  the  Court.  The  libel  of  the  defendant, 
there,  consisted  in  a  statement  of  facts  within  his  own 
knowledge;  but  that  which  induced  the  defendant  to 
publish  this  libel,  wa«  the  statement  of  facts  which  he 
.read  in  the  newspapers/'  Now  the  reason  there  given 
for  distinguishing  Rex  v.  Draper  from  the  case  then 
before  the  Court,  is  of  equal  weight  to  assimilate  it  to 
the  present  case,  and  to  render  it  an  authority  for  the  re- 
ception of  the  affidavits  now  tendered.  Again,  in  the 
marginal  note  of  Rex  v.  Draper  (c),  it  is  said,  *^  Semble, 
although  the  truth  of  a  publication  is  no  justification,  yet 
if  the  Court  see  that  it  is  true,  or  probably  may  be  true, 
it  may  be  good  cause  why  the  Court  should  not  inter- 
fere by  granting  a  criminal  information/'  Now  the  only 
mode  by  which  the  Court  could  be  iuformed  of  the  truth 
of  the  libel,  would  be  by  reading  the  defendant's  affi- 
davits to  that  effect ;  and  if  such  affidavits  are  receivable 
to  prevent  inquiry  into  the  guilt  or  innocence  of  a 
defendant,  i  fortiori  they  are  receivable,  after  proof  of 
his  guilt,  in  mitigation  of  his  sentence. 

'Lord  Tentehden,  C.  J. — ^The  affidavits  now  ten- 
dered charge  the  prosecutor  with  the  commission  of 
several  offences,  for  each  of  which  the  defendant  might 
and  ought  to  have  prosecuted  him,  if  the  charge  is  true. 
I  cannot  distinguish  this  case  in  principle  from  that  of 

(a)  3  Smith,  391.  (c)  3  Smith,  391. 

(6)  4  B.  &  A.  338. 
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J2er  V.  Finnerty,  and  upon  the  authority  of  that  case  I  18S9. 
am  clearly  of  opinion  that  we  ought  not  to  receive  these  J^C^ 
affidavits.     The  defendant  is  at  liberty  to  read  his  own  v. 

affidavit,  stating,  that  at  the  time  when  he  published  the      Halpin. 
libel  he  believed  its  contents  to  be  true,   and  setting 
out  reasonable  grounds  for  such  belief.     To  go  further, 
would  be  in  effect  to  put  the  prosecutor  upon  his  trial 
upon  affidavit,  which  would  be  a  most  unjust  proceeding. 

Batley,  J. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me  impossible,  upon  any  substantial  principle 
of  justice,  to  receive  such  affidavits  as  these.  It  would 
be  trying  the  prosecutor  upon  affidavit,  and  placing  him 
in  a  situation  of  peril  and  injustice,  to  which  we  have 
no  right  to  expose  him.  It  would  be  far  better,  of  the 
two,  to  permit  the  defendant  to  give  parol  evidence  of 
the  same  nature  at  his  own  trial  (a),  for  then  the  prose- 
cutor would  have  the  advantage  of  cross-examining  the 
witnesses,  which  he  cannot  have  here.  The  Court  has, 
I  believe,  never  yet  gone  further  than  receiving  the 
defendant's  affidavit  of  his  belief  of  the  truth  of  the  libel 
when  he  published  it,  and  I  am  perfectly  satisfied  that  is 
the  furthest  we  can  go  consistently  with  justice. 

Paeke,  J. — (6)  I  entirely  concur  with  the  rest  of  the 
Court  upon  this  subject.  No  authority  has  been  cited 
for  the  reception  of  such  affidavits  as  are  now  tendered, 
for  I  cannot  consider  Rex  v.  Draper  as  a  direct  authority 
upon  that  point.  There  are  authorities  the  other  way, 
to  which  we  are  bound  to  adhere.  I,  for  one,  should 
require  very  strong  authorities  indeed  to  induce  me  to 
come  to  a  different  decision. 

Affidavits  rejected,  (c) 

(a)  Vide  Rex  v.  Bradley^  ante,         (c)  In  Rer  ▼.  Robertg^  M.  8 

Tol.  i.  387 ;  9  M.  &  R.  169.  Geo.  2,  in  B.  R.  on  a  motion  for 

(6)  LittUdaley  J.,  had  gone  to  an  informatioix  against  the  de- 
chambers  before  the  case  came  on.  fendant  for  a  libel,  Lord  Hard' 

VOL.  If.  F 
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The  King 

V. 

Halpin. 


wicke^  C.  J.  thus  expressed  him- 
self. ^  It  is  said  that  if  ao  action 
were  brought,  the  fact^  if  true, 
might  bejustifiedy  but  I  think 
that  is  a  mistalLe.  Such  a  thing 
was  never  thought  of  in  the  case 
of  Hurman  y.  Delaney^  £.  4  Geo. 
%  (2  Stra.  898).  I  never  heard 
such  a  justification  for  a  libel 
even  hinted  at.  The  law  is  too 
careful  in  discountenancing  such 
practices.  All  the  favor  that  I 
know  the  truth  affords  in  such  a 
case  is,  that  it  may  be  shewn  in 
mitigation  of  damages  in  an  ac- 
tion, and  of  the  fine  upon  any  in» 
dictment  or  iriformaiion/* 

Information  for  publishing  a 
libel  against  Mr.  Swinton  of 
Wadham  College,  Oxford,   ac- 


cusing him  of  an  infiunous  crime. 
Lee^  C.  J.  rejected  evidence  of- 
fered of  the  defendant's  reasons 
for  the  accusation,  viz.  the  in- 
formation of  the  supposed  ac- 
complice; saying,  that  the  only 
question  was,  whether  the  de- 
fendant was  guilty  of  publishing 
the  libel;  that  it  had  always 
been  holden  that  the  tnith  of  the 
libel  could  not  be  given  in  evi- 
dence by  way  of  justification, 
because  if  the  person  chained 
with  any  crime  is  gailty,  he  ought 
to  be  proceeded  against  in  a  legal 
course,  and  not  reflected  upon  in 
such  a  manner.  Bull.  N.  P.  9; 
and  see  Rex  v.  Bradley,  ante, 
vol.  i.  387;  S  M.&R.  152. 


A  baptism 
cannot  be 
proved  by  a 
minute  written 
at  the  time  by 
the  parish 
clerk,  nor  by 
an  entry  in  the 
parish  register 
made  at  a  sub- 
sequent period 
by  a  succeed- 
ing incumbent, 
founded  upon 
such  minute. 


Doe,  on  the  demise  of  Warren,  v,  Aaron  Bray. 

Ejectment  for  lands  in  Castle  Morton,  in  the 
county  of  Worcester.  At  the  trial  before  Vaughanj  B. 
at  the  Worcester  Spring  Assizes,  182&(a),  a  prim&  facie 
title  having  been  shewn  on  the  part  of  the  lessor  of  the 
plaintiff,  the  defendant  set  ap  a  title  derived  from  John 
Bray.  To  prove  that  he  was  the  legitimate  son  of  John 
Bray,  the  defendant  produced  the  parish  register  of  Castle 
Morton,  for  1776,  which,  under  the  head  of  *^  Baptisms/' 
contained  the  following  entry :  ''  6th  February,  Aaron, 
son  of  John  and  Elizabeth  Bray.**  This  entry  was  made 
in  June,  1777^  by  a  clergyman,  who  did  not  become 
rector  of  Castle  Morton  until  the  death  of  the  prior  in- 
cumbent in  the  early  part  of  that  year.     In  1776,  the 

(a)  Counsel  for  the  plaintiff,       for  the  defendant,  Taunton  and 
Campbell  and  JR.  V.  Richards;        Maule. 
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liUter  being  infirm,  no  regular  entries  of  baptisms  were 
made  in  the  parish  books,  but  a  person  who  was  the 
parish  clerk  during  the  incumbencies  of  both  rectors, 
wrote  memoranda  of  these  occurrences  on  slips  of  paper, 
from  one  of  which  the  second  rector  made  the  above 
entry.  On  the  part  of  the  plaintiff  it  was  contended, 
that  neither  the  minutes  of  the  clerk,  nor  the  entries  in  the 
register  prepared  from  such  minutes,  were  evidence. 
He  learned  Judge  overruled  the  objection,  the  minutes 
and  register  were  received,  admitted,  and  read,  and  a  ver- 
dict was  found  for  the  defendant.  In  the  following  term, 
TauHt<m  obtained  a  rule  to  set  aside  this  verdict,  on  the 
ground  that  the  evidence  was  not  admissible,  against  which, 

Campbell  2XiA  R,  V,  Richards  novr  shewed  cause.  The 
entry  in  die  register  was  prim&  facie  evidence ;  nor  is  its 
authority  destroyed  by  shewing  it  to  have  been  made  by 
a  person  who  was  not  the  incumbent  at  the  time  the  bap- 
tism took  place.  [Litthdak,  J.  By  the  70th  Canon  (a), 
the  names  of  all  persons  baptized  are  to  be  entered 
io  the  register  at  the  end  of  every  week.  Parke,  J.  A 
j^gister  is  evidence  as  a  document  made  up  by  a  public 
officer,  whose  duty  it  is  to  prepare  such  a  document ;  here 
the  entry  is  made  by  a  person  wholly  unconnected  with 
the  parish  at  the  tinte  the  baptism  is  supposed  to  have 
taken  place.]  But  supposing  this  circumstance  to  take 
away  from  the  authority  of  the  entry,  its  credit  is  restored 
by  shewing  that  it  was  prepared  from  minutes  furnished 
by  a  party  whose  office  required  that  he  should  be  pre- 
sent when  the  ceremony  was  performed.  If  the  clerk 
bad  made  the  entry  in  the  lifetime  ofii.,  tbe  register 
would  have  been  evidence  of  the  baptism.  So  here,  where 
it  is  made  from  minutes  drawn  up  by  the  clerk  in  the 
lifetime  of  A»    [Bayl^,  J.  Where  the  clerk  makes  the 

(a)  3  Barn.  EccI;  Law,  290. 
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entry  in  the  lifetime  of  the  minister,  the  Court  would 
presume  that  the  former  was  authorized  by  the  latter  to 
make  the  entry ;  but  an  entry  made  after  his  death  cannot 
be  presumed  to  have  been  made  by  his  authority.] 


Taunton  and  Mauk,  contri,  were  stopped  by  the  Court. 


Bayley,  J. — We  are  of  opinion  that  this  rule  must 
be  made  absolute.  Entries  in  parish  registers  should  be 
made  promptly,  and  they  should  be  prepared  by  the  per- 
sons whom  the  law  has  appointed  for  that  purpose. 
Here  the  entry  was  delayed  for  a  year  and  a  half,  and 
until  after  the  death  of  the  incumbent,  when  it  was  made 
by  a  person  acting  merely  upon  the  information  of  the 
clerk.  Then  with  regard  to  the  second  point,  as  it  was 
not  the  duty  of  the  clerk  to  make  such  entries,  his  minutes 
must  be  considered  as  mere  private  memoranda.  In  May 
V.  May  (a),  the  day-book  in  which  the  original  entries 
were  made,  and  from  which  they  were  posted  into  the 
register  once  in  three  weeks,  was  held  to  be  inadmissible^ 
And  the  editor  of  Bum's  Ecclesiastical  Law  makes  an 
observation  to  the  same  effect  (6).  So  in  Newham  v. 
Raithley  (c),  it  was  held  that  the  copy  of  a  register  kept 


(a)2Stra.  1072;  Bull.  N.  P. 

112. 

(b)  3  Burn,  E.  L.  293. 

(c)  1  PhiUimore,  315.  In  that 
case  it  was  said  by  the  learned 
judge,  Sir  John  Nicholl,  that  the 
register  itself  might  be  evidence 
to  a  certain  extent  at  the  hear- 
ing. No  notice  appears  to  have 
been  taken  of  statute  25  Geo,  d, 
c.  75,  which  imposed  a  stamp 
duty  upon''  the  registers  of  births, 
burials,  and  christenings  of  his 
majesty's  protestant  subjects  dis- 


senting from  the  church  of  Eng- 
land,*' and  may  perhaps  be  con- 
sidered as  a  legislative  recogni- 
tion of  such  registers.  The  duty 
had  been  imposed  upon  parochial 
registers,  and  had  been  extended 
to  the  registers  of  quakers  by  23 
Geo.  3,  c.  67,  s.  8.  All  these 
duties  have  been  since  repealed. 
In  Huet  V.  Le  Meturierj  1  Cox, 
275,  a  register  kept  in  Guernsey 
appears  to  have  been  rejected,  as 
not  having  been  kept  under  asuf^ 
ficient  ecclesiastical  authority. 
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at  a  dissenting  chapel,  could  not  be  pleaded  in  evidence 
in  the  Ecclesiastical  Court,  on  the  ground  that  such  a 
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Ex  parte  Taylor^  1  Jac.  & 
Walk.  483.  ^  This  was  a  peti- 
tion for  payment  of  a  legacy  that 
had  been  invested  in  the  funds 
in  the  name  of  the  accountant- 
general,  under  the  statute  36  Geo. 
S,  c.  52,  s.  32,  the  legatee  having 
attained  21.  To  prove  his  age  an 
examined  copy  of  an  entry  in  the 
register  of  the  births  of  dissent- 
ers* children,  kept  at  Dr.  WU- 
liamis  library  in  Redcross-street, 
was  produced.  The  Master  of 
the  liolls  (Sir  W.  Grant)  thought 
it  was  not  evidence  that  the  Court 
could  act  on."  The  institution 
in  which  that  register  was  kept  is 
a  library  founded  by  Dr.  Daniel 
WilUanu,  a  presbyterian  minis- 
ter, in  the  beginning  of  the  last 
century,  for  the  use  of  ministers 
of  the  three  denominations  into 
which  the  dissenting  body,  with 
the  exception  of  the  quakers,  was 
then  divided,  presbyterians,  inde- 
pendents, and  baptists.  From 
the  year  1740,  protestant  dis- 
senters of  the  three  denomina- 
tions have  registered  the  births 
of  their  children  at  this  library. 
The  register  is  entered  in  books 
prepared  from  certi6cates  on 
parchment,  which  are  also  pre- 
served in  the  library.  Until  the 
above  decision  in  ex  parte  Tay- 
lor,  the  certificates  were  in  the 
following  form : — 

'*  These  are  to  certify  that  A., 
the  son  ofB.  D.,  and  C.  his  wife, 
who  was  the  daughter  of  E.  F., 
was  born  at  X,  in  the  parish  of 


F.,  in  the  county  of  Z,,  on  the 
day  of  ,  in  the  year        , 

at  whose  birth  we  were  present. 
(Signed)  G.  H. 

LK. 

m 

«  We  do  certify  that  the 
abovenamed  A.  D,\9  our  son, 
and  was  born  at  the  time  and 
place  above  mentioned. 

(Signed)  B.  D. 

c.  Dr 

Afler  that  decision  it  was  con- 
sidered that  the  certificate  was 
available  only  as  a  declaration 
by  the  parent,  and  equivalent  to 
an  entry  by  a  parent  in  a  Bible, 
Prayer  Book,  &c. ;  and  in  order 
to  give  it  more  force  as  such  de- 
claration, the  following  form  is 
now  adopted : — 

**  Dated  the  day  of 
"  This  is  to  certify  and  de- 
clare, that  A.,  the  son  of  B,D.f 
of  X.,  in  the  county  of  Y,,  and 
C.  his  wife,  who  was  the  daugh- 
ter of  E.  F.f  of  ,  in  the 
county  of  Z.)  was  born  at  the 
house  of  the  said  B.  D.,  No.  , 
street,  in  the  county  of  F., 
on  the       day  of          18     . 

B.  D,  )  The  parents  above 

C.  D.  \     named. 

*'  We  certify  and  declare  that 
we  were  present  at  the  birth  of 
the  child  above  mentioned,  and 
that  such  birth  took  place  at  the 
time  and  place  aforesaid. 

G.  H.,  of         ,  spinster,  aunt 

to  the  child. 

I.  jr.,  of  ,  sui^eon." 
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repsfer,  not  being  a  public  document  in  official  custody, 
must  be  considered  as  a  private  memorandum. 


(a)  By  5S  Geo,  S,  c.  146,  it  is 
enacted,  sect.  1,  that  registers 
of  public  and  private  baptisms, 
marriages  and  burials,  solemniz- 
ed according  to  the  rites  of  the 
united  Church  of  England  and 
Ireland,  within  all  churches  or 
chapelries  in  England,  shall  be 
kept  by  the  rector,  &c.  in  books 
of  parchment,  or  of  durable 
paper. 

In  France,  every  birth  must 
be  communicated,  within  three 
days  of  the  event,  to  the  civil 
authorities,  who  are  to  make  a 
full  and  minute  record  of  the  oc- 
currence. 

"  Les  declarations  de  nais- 
saiice  seront  faites,  dans  les  trois 
jours  de  Taccouchement,  ^  I'offi- 
cier  de  T^tat  civil  du  lieu :  Ten- 
fant  lui  sera  pr6sent^.  La  nais- 
sance  de  Tenfant  sera  ddclar^e 
par  le  p^re  ou,  k  d^faut  du  p^re, 
par  les  docteurs  en  m^decine  ou 
en  chirurgie,  sages-fern mes,  offi- 
ciers  de  saot6,  ou  autres  pei^ 
sonnes  qui  auront  assist^  ^  I'ac- 
couchement ;  et  lorsque  la  m^re 
sera  accouch^e  hors  de  son  do- 
micile, par  la  personne  chez  qui 
elle  sera  accouch6e.  L*acte  de 
naissance  sera  r^digd  de  suite, 
en  presence  de  deux  t^moins. 
L'acte  de  naissance  ^noncera  le 
jour,  llieure,  et  le  lieu  de  la 
naissance,  le  sexe  de  Tenfant  et 
les  pr^noms  qui  lui  seront  donnas, 
les  prenoms,  noms,  profession,  et 
domicile  des  pbre  et  ra^re,  et  cenx 


Rule  absolute(a). 

des  t^moins.''  Code  Napoleon, 
numm.  55,  56,  57.  Two  copies 
of  every  entry  of  births,  (as  also 
of  marriages  and  burials,)  are 
made,  and  every  leaf  is  signed  by 
the  president  of  the  tribunal  de 
premiere  instance.  At  the  end 
of  each  year  the  registers  are 
closed  by  the  mayor,  and  one 
copy  is  deposited  in  the  archives 
of  the  mayoralty,  and  the  other 
at  the  register-office  of  the  tribu- 
nal de  premiere  instance. 

Some  provision  of  the  like 
nature  was  attempted  to  be  in- 
troduced into  this  country  when 
the  above  statute  was  under  dis- 
cussion. It  was  urged  that  the 
parish  register  of  baptisms  em- 
braced only  one  class  of  the 
community,  aud  would,  therefore, 
oflen  afford  little  or  no  assist- 
ance in  tracing  a  pedigree ;  and 
that  supposing  all  classes  to  be 
included,  the  register  gave  no 
other  iufonnation  as  to  the  pe- 
riod of  the  birth  than  that  the 
party  must  have  been  born  before 
the  date  of  the  entry  in  the  re- 
gister. It  was,  however,  consi- 
dered to  be  a  hardship  on  the 
clergy  to.deprive-them  of  the  pri- 
vilege of  registering  the  baptisms 
of  persons  within  their  own  com- 
munion, and  that  it  would  be  de- 
grading them  to  require  that  they 
should  make  entries  with  respect 
to  the  children  of  persons  who 
were  not  within  the  pale  of  the 
established  church. 
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Witb  respect  to  the  three  im- 
portant events  of  birth,  mar- 
riage, and  death,  the  legal  public 
eridence  appears  to  stand  thus: 
The  period  of  birth  is  to  be  sought 
for  bjf  the  inspection  of  one  or 
more  out  of  about  10,000  parish 
registers,  kept  by  persons  unused 
to  the  minutiiB  of  accurate  and 
formal  entries,  embracing  about 
one  half  only  of  the  population, 
and  throwing  no  other  light  upon 
the  period  of  birth  of  the  party 
whose  name  is  there  recorded^ 
than  by  proving  that  he  was  alive 
on  a  particular  day,  any  accom- 
panying memorandum  as  to  the 
day  of  the  birth  being  inadmis- 
sible. With  respect  to  mar* 
riages,  however,  the  registers  are 
more  satisfactory.  They  extend 
to  all  sects  except  two,  (Quakers 
and  Jews,)  whose  pecaliarities 
will  in  general  prevent  any  mis- 


take in  searching  for  the  evidence 
of  their  marriage.  There  exists 
no  register  of  deaths,  but  the  in- 
terval between  death  and  sepal* 
ture  seldom  raises  any  l^;al  qaes- 
tion ;  and  therefore  with  respect 
to  those  who  are  buried  by  the 
ministers  of  the  established 
church,  we  have  a  register  which, 
if  regularly  kept  and  easily  ac- 
cessible, would  answer  every  pur- 
pose of  a  register  of  deaths. 
The  portion  of  the  community 
whose  interments  are  thus  regis* 
tered  exceeds  that  whose  bap- 
tisms are  to  be  found  in  the  pa- 
rochial registers,  inasmuch  as 
many  dissenters  are  buried  in  our 
public  cemeteries,  who  either  re- 
ject the  rite  of  baptism,  or  receive 
it  from  ministers  of  their  own 
persuasion,  whether  as  children 
or  as  adttlts. 


1829. 


The  King  r.  ITie  Inhabitants  of  Ringstead. 

jLWO  Justices,  by  their  order,  removed  Henry  Man*  To  gain  a  set- 
nmg.  Rebecca  his  wife,  and  their  four  children,  from  the  esmte'^the 

parish  of  Wellingborough,  in  the  county  of  Northamp-  party  must 

,  .  t      i.  T>-  1-1  r\     ^^^^  *"  estate 

tOD^  to  the  pansh  of  Kingstead  m  the  same  county.    Un  in  possession. 

appeal,  the  Sessions  confirmed  the  order,  subject  to  the     Messuage  ^. 
opinion  of  this  Court  upon  the  following  case  i*--*  M.,  durante 

The  birth  settlement  of  the  pauper  Henry  Manning  £her tf 

cease  or  re- 
marriage, A.  and  also  messuage  £.,  of  which  the  testator  made  no  other  disposition, 
were  devised  to  2^.,  who  was  not  heir  of  the  devisor,  in  fee: — Held,  that  N.  took  no 
estate  in  A.  or  JB.  till  after  the  death  or  marriage  of  Af .,  during  whose  widowhood 
fi.  descended  to  the  heir  of  the  devisor ;  and  that,  therefore,  N,  guned  no  settle- 
ment bv  residing  in  the  parish  where  the  mesaaages  were  situate,  while  Af.  conti- 
nued alive  and  unmarried. 
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1829.  was  in  the  parish  of  Ringstead.  His  grandfather  77ioma5 
Manning  being  seised  in  fee  of  the  premises  hereinafter 
mentioned,  by  will  dated  6th  January,  ISOO,  duly  exe- 
Ringstead.  ^uted  and  attested,  (after  devising  five  acres  of  land  in 
Ringstead  to  his  eldest  son  and  heir  John  Manning  in 
fee  in  the  words  following,  that  is  to  say,  I  give  and 
devise  unto  my  son  John  Manning  all  those  my  five 
acres,  more  or  less,  of  copyhold  meadow  ground,  with 
their  and  every  of  their  appurtenances,  lying  and  being 
dispersed  in  the  open  and  common  fields  and  meadows 
of  Ringstead  aforesaid,  now  in  my  own  occupation,  and 
which  I  have  duly  surrendered  to  the  use  of  this  my 
will,  to  hold  to  him,  his  heirs  and  assigns,  for  ever, 
subject  nevertheless,  and  I  do  hereby  subject  and  charge 
the  same  estate  to  and  with  the  payment  of  25l,  of  lawful 
money  of  Great  Britain,  unto  my  daughter  Mary,  the 
wife  of  Thomas  Plant,  to  be  paid  to  her  within  twelve 
calendar  months  next  after  my  decease,)  gave  and  devised 
in  the  words  following,  that  is  to  say,  "  I  give  and  devise 
unto  my  daughter  Elizabeth,  the  wife  of  my  late  son 
Thomas  Manning,  all  that  part  of  a  messuage  or  tenement, 
with  the  appurtenances,  which  is  now  in  the  occupation 
of  Henry  Law/ord,  situate  in  Ringstead  aforesaid,  and 
adjoining  to  the  tenement  in  the  occupation  of  Joseph 
Manning,  to  hold  to  her  the  said  Elizabeth  Manning, 
and  her  assigns,  for  and  during  the  term  of  her  natural 
life,  if  she  shall  so  long  continue  a  widow,  and  unmar- 
ried, and  from  and  after  her  decease  or  day  of  marriage, 
which  shall  first  happen,  I  give  and  devise  the  said  part 
of  a  messuage  or  tenement,  with  the  appurtenances, 
and  also  all  that  the  aforesaid  tenement,  with  the  home- 
stead and  appurtenances,  in  the  occupation  of  Joseph 
Manning,  and  also  all  that  my  close  or  orchard,  lying 
about  the  said  homestead  on  the  north  side  of  a  back 
lane,  and  now  in  the  several  tenures  of  myself,  Samuel 


^i 


HILAEY  TERM,  IX  AND  X  GEO.  IV. 

HiKiett,  and  Mary  Whitney,  unto  the  four  children  of 
my  late  son  the  said  Thomas  Manning,  deceased^  namely, 
Henry,  John,  Thomas,  and  Rebecca  Manning,  to  hold 
to  them  and  to  their  several  and  respective  heirs  and 
assigns  for  ever,  as  tenants  in  common  and  not  as  joint 
tenants.'*  The  pauper  is  the  Henry  Manning  mentioned 
in  this  last-mentioned  devise,  and  is  the  son  of  the  said 
Elizabeth  Manning.  In  1806  the  pauper  acquired  a  set- 
tlement by  hiring  and  service  in  the  parish  of  Raunds. 
Having  some  years  afterwards  become  chargeable  to 
Ringstead,  he  was  removed,  with  his  wife,  to  Raunds, 
by  an  order  dated  8th  January,  1817,  which  order  was 
never  appealed  against.  Between  1817  and  1819,  when 
the  property  was  sold  to  one  Mo&$,  he  resided  above 
forty  days  in  the  parish  of  Ringstead^  his  mother  having 
up  to  that  time  continued,  and  then  being,  a  widow,  and 
unmarried. 
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Dwarris  and  Amos,  in  support  of  the  order  of  ses- 
sions. The  fact  of  the  pauper's  sufficient  residence  in 
Ringstead  being  found  by  the  case,  the  only  question 
is,  whether  he  had  a  sufficient  estate  to  confer  a  settle- 
ment. It  has  certainly  been  decided  that  a  party  must 
have  a  present  interest  in  an  estate,  in  order  to  acquire 
a  settlement,  by  residence  upon  it  (a),  Rex  v.  Eatings 
ton(J})\  but  up  to  the  time  of  that  decision  it  had  been 


(ci)  It  is  not  only  necessary 
that  the  interest  should  be  cer- 
tain; bat  it  must  likewise  be 
vested  in  possession.  An  estate 
in  remainder  or  reversion  does 
not  confer  a  settlement  any  more 
than  one  in  contingency  or  ex- 
pectation ;  for  the  party  has  no- 
thing of  his  own  to  superintend, 
which  is  the  reason  why  he  is 
rendered  irremovable.  2  Nolan, 
88. 


(h)  4T.R.  177.  There,  G.  M. 
being  seised  in  fee  of  a  cottage, 
by  indentures  of  lease  and  re* 
lease,  in  consideration  of  36/. 
therein  mentioned  to  be  paid, 
granted  and  conveyed  the  cot- 
tage in  fee  to  the  pauper,  his  son- 
in-law.  The  release  contained 
the  following  proviso :— "  Pro- 
vided, that  it  shall  and  may  be 
lawful  for  the  said  G.  M.  to  live, 
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held  tbat  a  party  having  an  estate  in  the  parish  where  he 
resided  was  not  suiBcient  to  confer  a  settlement,  unless 
he  resided  upon  the  estate  {a).  That  doctrine  was  after- 
wards exploded  in  the  case  of  Rex  v.  HouglUon^le* 
Spring  (6)>  where  it  was  decided  that  the  owner  of  an 
estate  had  a  right  to  reside  in  the  parish  where  his  pro- 
perty was  situated,  whether  he  occupied  it  himself,  or 


inhabit,  dwell  in,  emd  occupy ,  the 
said  cottage  or  tenement,  with 
the  appurtenances,  as  he  hereto- 
£ore  hath  done,  and  now  does, 
for  and  during  the  term  of  his 
natural  life/'  The  pauper  and 
his  wife  resided  with  G.  M.  for 
three  months,  until  they  were  re- 
moved. It  was  held  that  the 
word  occupy  used  in  the  convey- 
ance, shewed  that  it  was  the  in- 
tention to  reserve  a  life  estate  in 
the  whole  cottage  to  G.  M.,  and 
not  merely  a  liberty  to  dwell  in 
it  during  his  life.  The  pauper, 
therefore,  had  only  an  estate  in 
remainder,  which  had  not  come 
into  possession  at  the  time  of 
the  removal,  and,  consequently, 
he  had  not  that  which  was  ne- 
cessary to  confer  on  him  a  settle- 
ment, namely,  a  present  interest, 
(a)  Query, — Is  not  this  propo- 
sition somewhat  too  large?  It 
does  not  seem  to  be  supported, 
to  its  full  extent,  by  any  of  the 
cases  to  be  found  in  the  book&. 
In  JUx  v.  HougfUon-le-Springf  1 
East,  954, posf,  75,  (a),  where  the 
contrary  doctrine  was  establish- 
ed, and  which  has  ever  since 
been  maintained,  much  doubt 
was  entertained  by  Lawrenc€f  J. 
and  Le  Blancy  J.,  whether  a  per- 
son could  acquire  a  settlemeot  by 


a  residence  in  a  parish  where  his 
property  lay,  but  of  which  he  was 
not  in  the  occupation.  The  cases 
ofRyslip  v.  Harrow,  2  Salk.  524; 
Res  V.St.  NyoUi,Burr.S.C.  133; 
and  Rex  v.  Sowton,  Burr.  S.  C. 
198,  they  thought  left  the  matter 
doubtful  as  to  the  occupation;  at 
length,  however,  they  all  agreed 
that  the  case  of  Rex  v.  Hasfield, 
Burr.  S.  C.  147,  pos^,75,(a),  was 
decisive  in  favour  of  a  settlement 
being  gained,  notwithstanding  the 
occupation  was  in  a  tenant.  Sec 
Lewin  on  Settlements,  436,  (1). 
Now  the  cases  alluded  to  do  not 
seem  to  warrant  even  the  doubt 
said  to  have  been  entertained. 
In  Rytlip  v.  Harrom,  Holt, C.J. 
said,  ''  Having  land  in  a  parish 
will  not  make  a  settlement,  but 
living  in  a  parish  where  one  has 
land  will  gain  a  settlement  with- 
out notice.'^  In  Rex  v.  St,  Nyottt, 
it  was  held  that  a  pauper  could 
not  be  removed  to  a  place  where 
he  had  an  estate  of  his  own, 
unless  he  had  been  resident  there, 
irremovable,  forty  days;  but  that 
afterwards  he  might.  And  in  Rex 
V.  Soaton  it  was  expressly  said 
that  the  residence  need  not  be 
on  the  estate. 

(6)  1  East,  247.   Seeposty75, 
(a). 
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let  it  to  a  tenant  (a).  In  this  case,  therefore,  if  the 
pauper  took  an  estate  in  fee  under  the  will  expectant 
upon  the  death  or  marriage  of  his  mother^  he  had  as 
much  right  to  reside  in  the  parish  as  if  he  had  a  reversion 
after  a  term  of  1000 years.  But  it  is  clear  that  the  pauper 
in  this  case  took  under  the  will  a  present  interest  in  the 
estate.  It  was  evidently  the  object  of  the  testator  to 
provide  for  all  his  family,  and  the  will  must  be  construed 
distributively  for  the  purpose  of  effectuating  that  object. 
Now  the  will  makes  a  provision,  first,  for  the  eldest  son 
and  heir,  secondly,  for  the  widow  of  the  second  son, 
and  lastly,  for  the  grandchildren.  The  testator  did  not 
intend  to  die  intestate  with  respect  to  any  part  of  his 
property,  but  if  the  grandchildren  did  not  take  a  present 
interest  under  his  will,  part  of  his  intention  must  be  de- 
feated,  for  then  he  has  made  no  provision  for  their  main-- 
tenance,  which  he  plainly  intended  to  do.  The  proper 
construction  of  this  will  is,  that  the  testator  gave  to  his 
grandchildren,  immediately,  all  the  property  he  devised 
to  them,  excepting  onl^  that  which  he  had  previously 
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(a)  If  the  estate  be  vested, 
the  premises  need  not  be  in  the 
owner's  actual  occupation ;  2  No- 
lan, 89.  In  Rex  v.  Hasfield,  Burr. 
S.  C.  147,  where  an  infant  of  the 
ag^  of  six  years  and  a  half  be- 
came seised  of  a  freehold  estate, 
and  resided  in  the  parish  with  his 
grandmother,  it  was  held  that  he 
could  not  be  removed.  In  Rex 
V.  Houghton-k'Springf  the  pauper 
was  entitled  to  three  copyhold 
and  one  freehold  house,  as  heir 
at  law  to  his  cousin.  He  agreed 
to  let  the  freehold  house,  which 
was  in  Sedgefield  parish,  to  TT., 
at  3/.  per  annum,  the  pauper  un- 
dertaking to  sink  a  cellar,  and 


make  some  repairs.  W.  accord- 
ingly entered  and  occupied  the 
premises  as  a  public  house,  and 
the  pauper,  after  such  poasession 
by  W.,  went  to  Sedgefield  for 
the  sole  purpose  of  sinking  the 
cellar,  and  making  the  repairs, 
during  the  whole  of  which  time 
he  resided  as  a  lodger  in  TF.'s 
house.  lie  was  held  to  gain  a 
settlement,  upon  the  principle 
that  residence  in  the  parish  in 
which  the  party  has  a  freehold 
estate,  confers  a  settlement,  whe- 
ther he  resides  on  the  estate  or 
not,  or  whether  or  not  he  is  in 
the  occupation  thereof.  For  a 
man,  though  not  in  the  occupa- 


76 


1899. 


The  King 

RmCSTEAD. 


CASES  IK  THE  KING  S  BENCH, 

expressly  devised  to  their  mother;  Cook  v.  Gerrard{a); 
Simpson  v.  Homsby{b);  Doe  v.  Brazier (c), 

Campbell,  Humfrey,  and  McDowell,  contr^.  It  is  an 
established  principle  in  the  law  of  settlements,  that  in 
order  to  acquire  a  settlement  by  estate,  the  party  must 
have  a  freehold  in  possession — an  estate  of  which  he 
may  be  disseised.  \,Bayley,  J.  We  none  of  us  entertain 
any  doubt  upon  that  point.]  Then  the  only  point  is 
upon  the  construction  of  the  will.  Now  so  long  as  his 
mother  continued  alive  and  unmarried,  the  pauper  took 
only  a  freehold  in  futuro  by  way  of  executory  devise, 
and  not  any  present  estate,  under  the  will.  It  is  said  the 
testator  intended  the  devise  to  his  grandchildren  to  be 
immediate,  but  that  is  by  no  means  clear;  that  may,  or 
may  not,  have  been  his  intention;  it  is  a  matter  of  doubt 
upon  the  face  of  the  will,  and  an  heir  at  law  cannot  be 
disinherited  upon  doubts ;  there  must  be  either  express 
words  or  necessary  implication  to  oust  the  heir  at  law(£0« 


tion  of  his  own  estate,  may  have 
many  reasons  for  wishing  to  live 
in  the  neighbourhood  of  it,  and 
is  entitled  to  the  privilege  of  su- 
perintending it.  And  see  Rex  v. 
Dorstone,  1  East,  296;  Res  v. 
Horsley,  8  East,  405 ;  Rex  v. 
Bringtoriy  7  B.  &  C.  546 ;  1  M. 
&  li.  431;  ante,  vol.  i.  122. 

(a)  1  Saund.  181. 

(6)  Prec.  in  Ch.  439, 453. 

(c)  5  B.  &  A.  64.  These  three 
cases  are  fully  detailed,  and  the 
points  in  which  they  are  distin- 
guishable from  the  principal  case 
clearly  defined  by  Barley,  J.,  in 
the  judgment,  poit,  82,  et  seq. 

(d)  It  is  said  that  an  heir  at 
law  cannot  be  disinherited  by 
the  plainest  intention  apparent 
upon  the  face  of  a  will^  unless 


the  estate  be  completely  disposed 
of  to  somebody  else.  Venn  v. 
Gaskin,  Cowp.  661.  And  that  he 
takes,  although  clearly  intended 
to  be  excluded,  if  it  do  not  ap- 
pear with  certainty  to  whom,  or 
in  what  proportions,  the  estates 
are  devised.  Skuldham  v.  Smithy 
6  Dow,  22.  And  see  the  judg- 
ment of  Bes/,  J.  in  Doe  v.  Turner, 
2  D.  &  R.  403.  Notwithstanding 
the  strong  expressions  and  an  air 
of  mystery  which  are  to  be  found 
in  these  and  in  other  cases,  the 
principle  of  law  appears  to  be 
simply  this,  that  so  far  as  there  is 
no  effectual  devise  of  lands  and 
tenements,  the  common  law  will 
take  its  course.  It  seems  to  have 
been  forgotten  in  those  cases,  as 
it  was  at  first,  (Fearne,  C.  R.  by 
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It  is  equally  consisteDt  with  the  language  of  the  will,  to        18^. 

say  that  the  testator  intended  all  the  property  to  go  to  his 

grandchildren  at  once  upon  the  death  or  marriage  of  «. 

their  mother ;  that  he  depended  upon  her  providing  for    K,ino8tbad. 

them  so  long  as  she  lived  and  remained  a  widow,  and 

therefore  did  not  mean  them  to  take  under  the  will  until 

that  provision  should  cease  by  her  death  or  marriage. 

The  cases  cited  on  the  other  side  are  all  distinguishable 

from  the  present.     Doe  v.  Brazier  (a),  is  the  most  like 

it ;  but  there  the  devise  to  the  nephews  was  in  danger 

of  failing  altogether,  unless  it  gave  them  an  immediate 

estate ;  a  circumstance  which  seems  to  have  had  much 

effect  upon  the  Court  in  deciding  that  they  took  an 

immediate  estate.    The  true  rule  with  respect  to  the 

exclusion  of  the  heir  at  law  was  laid  down  by  WHsarit  J.^ 

in  Haberghamy.  Vincent  {b),  **  that,  whether  the  estate 

was  meant  for  the  heir  or  not,  the  intention  is  not  material, 

if  it  is  not  given  to  some  other  person ;  for  there  is  no 

other  way  to  exclude  an  heir  than  by  giving  it  to  some«> 

body  else :  therefore,  if  from  the  circumstance  of  part 

being  so  given,  an  inference  could  be  raised,  that  the 

testator  meant  the  heir  should  have  no  more;  yet,  even 

against  that  intention,  the  heir  would  take"  (<;)•     So,  in 

Comyns^s  Digest  it  is  said  {d\  **  there  shall  not  be  a 

strained  consp'uction  of  words  to  disinherit  an  heir;  and, 

therefore,  whatever  is  not  expressly  disposed  of  descends 

to  the  heir."     So,  in  Coryton  v.  Hillier  (e).  Lord  Hard- 

wicke,  in  the  course  of  his  judgment  said,  *'  In  constru- 

Butler,  App.  573,)  in  Doe  d.  Bni-  (a)  5  B.  &  A.  64. 

l^  V.  Pugh,  (2  Meriv.  348,  9,)  (b)  2  Ves.  jun.  225. 

thnt  the  law  of  England  contains  (c)  El  vide  Snelgrove  v.  Sncl' 

DO  provision  for  dmnherit'mg  an  grove,  4 Dessaus.  Cha.  Rep.  301, 

heir,  though  it  allows  the  ances-  303. 

tor,  by  alienation  taking  effect  {d)  Com.  Dig.  Deviaey  N.  22. 

during  his  life  or  at  his  death,  to  (e)  1  Ves.  &  Bea.  466. 

render  the  heirship  of  little  value. 


The  King 
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iog  a  will,  coDJectttre  muat  not  be  taken  for  implication ; 
but  necessary  implication  means,  not  natural  necessity, 
but  so  strong  a  probability  of  intention,  that  the  intention 
RfRGSTEAD.  contrary  to  that  imputed  to  the  testator  cannot  be  sup- 
posed/' There  are  many  other  cases  in  which  similar 
principles  in  support  of  a  construction  favourable  to  the 
heir,  where  there  is  no  express  devise  of  the  property  to 
another,  have  been  recognised  and  acted  upon.  They 
cited,  upon  this  point,  Stan/ield  v.  Habergham{a)\  Hop- 
kins V.  Hopkins  (6);  Jones  v.  Mitchell  (c);  Tregonwell  v. 
Sydenham  {d) ;  City  of  London  v.  Garway  {e) ;  Right  v. 
Sidebotbam  (f) ;  and  Denn  v.  Gaskin  (g). 

The  case  was  argued  at  the  sittings  after  Trinity  term, 
1828,  when  the  Court  took  time  for  deliberation  ;  judg- 
ment was  now  delivered  by 

Bayley,  J.-— The  question  in  this  case  was,  whether 
the  pauper  acquired  a  settlement  by  estate  in  the  parish 
of  Ringstead.  That  question  depended  entifely  upon 
the  construction  to  be  put  upon  the  will  of  his  grand- 
father. If  that  will  gave  him  an  immediate  estate,  the 
pauper  is  settled  in  Ringstead ;  if  it  did  not,  he  is  not 
settled  there.  The  words  of  devise  upon  which  the 
question  turns  are  these : — ''  I  give  and  devise  unto  my 
daughter  Elizabeth^  the  widow  of  my  late  son  Thomas 
Marming,  aU  that  part  of  a  messuage  or  tenement,  with 
the  appurtenances,  which  is  now  in  the  occupation  of 
Henry  Lawford,  situate  in  Ringstead,  and  adjoining  the 
tenement  in  the  occupation  of  Joseph  Manning,  to  hold 
to  her  the  said  Elizabeth  Manning,  and  her  assigns,  for 
and  during  the  term  of  her  natural  life,  if  she  shall  so 

(a)  10  Ves.  273,  280.  («)  2  Vera.  571. 

(6)  1  Atk.  581.  (/)  Dougl.  759. 

(c)  1  Sim.  &  Sta.  390.  (g)  Cowp.  657. 
{d)  3  Dow,  194. 
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long  continue  a  widow  and  unmarried,  and  from  and 
after  her  decease  or  daif  of  marriage,  which  shall  first 
happen^  I  give  and  devise  the  said  part  of  a  messuage 
or  tenement,  with  the  appurtenances,  and  also  all  that 
the  aforesaid  tenement,  with  the  homestead  and  appur- 
tenances, in  the  occupation  of  Joseph  Manning;  and  also 
all  that  my  close  or  orchard  lying  about  the  said  home-> 
atead,  on  the  north  side  of  a  back  lane,  and  now  in  the 
several  tenures  of  myself,  Samuel  Hacked  and  Mary 
Whitney^  unto  the  four  children  of  my  late  son  the  said 
Thomas  Mannings  deceased,  namely,  Henry,  Jokn^  3%o- 
masj  and  Rebecca  Manning,  to  hold  to  them  and  to  their 
several  and  respective  heirs  and  assigns  for  ever,  as 
tenants  in  common,  and  not  as  joint  tenants/'  The 
question  is,  whether  by  that  devise  the  testator  intended 
to  give  his  grandchildren  an  immediate  estate  in  the 
property  not  devised  to  their  mother  for  life.  On  the 
one  hand,  it  has  been  contended,  that  the  children  take 
DO  present  estate  in  the  property  not  devised  to  the 
mother,  but  a  freehold  in  futuro,  by  way  of  executory 
devise  (a) ;  on  the  other,  that  though  they  take  a  remain- 
der only  in  the  property  devised  to  the  mother  for  life, 
they  take  a  present  estate  in  the  property  not  devised  to 
her,  and  that  the  words  '^  from  and  after  her  decease  or 
day  of  marriage/'  must  be  construed  distributively,  so 
as  to  confine  them  to  the  property  devised  to  the  mother 
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(a)  Daring  the  widowhood  of 
the  mother,  the  whole  fee  in  the 
property  not  devised  to  her  for 
life  woald  vest  in  the  heir  of  the 
devisor,  since  an  heir  cannot  take 
by  descent  a  particular  estate  of 
freehold.  It  has,  however,  been 
laid  down/  (Feame,  C.  R.  8th 
ed.  40;  Sanders  Uses,  141;  Gilb. 
Usesy  by  Sngden,  119,  n.)  upon 


the  supposed  anthoritj  of  a  pas- 
sage in  Co.  Litt.  (23,  a.)  which 
must  be  mutilated  in  order  to 
support  the  position,  that  a  cove- 
nantor in  a  covenant  to  stand 
seised,  or  a  grantor,  &c.  may  take 
a  particular  estate  of  freehold  by 
way  of  resulting  toe  by  implication. 
And  see  this  position  examined 
in  Hayes's  Principles,  63,  67,  &c. 
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for  life,  and  to  leave  the  residue  unaffected  by  them.  If 
the  latter  be  the  true  construction,  the  pauper  and  the 
other  children  of  Thomas  and  Elizabeth  Manning  take 
an  immediate  estate  in  the  residue.  Now,  for  the  pur- 
pose of  furthering  the  manifest  intention  of  the  testator, 
there  is  no  doubt  that  general  words  which,  taken  in 
their  ordinary  grammatical  sense,  apply  to  all  the  pro- 
perty devised,  may  be  taken  distributively,  and  that, 
reddendo  singula  singulis,  they  may  be  applied  to  that 
part  of  the  property  only  to  which  they  appear  by  the 
context  to  be  applicable,  so  as  to  suffer  the  residue  of 
the  property,  to  which  in  their  grammatical  sense  they 
would  apply,  to  pass  immediately.  But,  in  order  to 
warrant  such  a  construction,  it  must  appear  clearly  and 
without  doubt  from  the  other  parts  of  the  will,  that  such 
was  the  intention  of  the  testator.  If,  therefore,  there 
be  nothing  to  shew  that  such  was  the  intention  of  the 
testator  in  this  case,  the  words  of  the  devise,  being 
general,  must  be  construed  in  their  ordinary  grammatical 
sense,  in  which  case  they  will  apply  to  the  whole  of  the 
property,  and  prevent  any  part  of  it  from  passing  imme- 
diately to  the  children;  and  that  part  of  it  which  is  not 
devised  to  the  mother,  will  pass  to  the  heir  at  law  during 
her  life.  (a).  It  is  a  general  rule,  that  the  heir  at  law 
cannot  be  disinherited,  except  by  express  words  or  neces- 
sary implication ;  and  a  necessary  implication  means 
such  a  strong  probability,  that  an  intention  to  the  con- 
trary cannot  be  supposed  (6).    Thus,  if  the  devise  be  to 


(a)  ».  e.  ^fee  will  descend  to 
the  heir  defeasible  upon  the  tak- 
ing effect  of  the  executory  devise. 
Even  where  the  period  ta  well  as 
the  event  is  certain,  as  where  the 
devise  is  '*  to  my  heir  from  the 
eud  of  a  j^ear  from  my  death, *'  the 


result  will  be  the  same.  Vide 
Feame,C.R.  Introduction,  n.  (a). 
(6)  An  implication  to  raise  an 
estate  must  be  a  necessary  and 
inevitable  implication;  Cas.tcmp 
Talb.  3;  or,  at  least,  highly  pro- 
bable; 3  Bla,  Com.  381;  so  clear 
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the  devisor's  heir  after  the  death  of  A.,  ao  estate  for  life 
arises  to  il.  by  implication;  but  if  the  devise  be  to  B,,  a 
stranger,  after  the  death  of  A.,  no  estate  arises  to  A.  by 
implication,  but  the  devisor's  heir  takes  during  the  life 
of  Am  In  the  first  case,  the  inference  that  the  devisor 
intended  to  give  a  life  estate  to  ^1.  is  irresistible,  because 
he  could  not,  without  the  grossest  absurdity,  be  sup'* 
posed  to  mean  to  give  his  land  to  his  heir  at  the  death 
of  A.,  and  yet  that  his  heir  should  have  it  in  the  mean 
time;  but  where  the  devise  is  not  to  the  heir,  but  to  B», 
a  stranger,  however  probable  it  may  be  that  by  fixing  the 
death  of  A.  as  the  period  when  the  devise  to  B.  is  to  take 
effect  in  possession,  the  devisor  intended  that  A.  should 
take  it  for  life,  still  it  is  possible  to  supppse,  that,  intend-* 
ing  the  laud  to  go  to  his  heir  during  the  life  of  A.,  he 
left  it  for  that  period  undisposed  of;  and,  therefore,  in 
that  case  it  goes  to  the  heir.  In  this  case  there  is  no 
express  devise  of  the  property  in  question  during  the  life 
of  the  mother;  the  children  are  not  the  heirs  at  law  of 
the  testator,  but  strangers:  therefore,  upon  the  principle 
that  the  heir  at  law  cannot  be  disinherited  except  by 
express  words  or  necessary  implication,  the  devise  to 
the  children  after  the  death  of  the  mother  gives  them  an 
interest  which  is  to  take  effect  only  at  her  death,  and  the 
heir  at  law  is  entitled  to  the  property  during  her  life* 
The  cases  relied  upon  as  shewing  that  the  words  of  this 
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as  to  satisFj  the  conscience  of  the 
Court,  aod  the  reasonable  doubts 
of  every  ooe;  Wrigkt  v.  Holford, 
Cowp.  31 ;  not  merely  possible; 
S  Bla.  Comm.  381 ;  or  resting 
upon  conjecture ;  Cave  v.  Hal' 
ford,  3  Ves.  676.  It  is  not,  how* 
ever,  required  that  the  inference 
shall  have  the  force  of  a  mathe- 
matical demonstration,  and  be 
absolutely  irresistible ;  it  is  suf- 
VOL.  11. 


ficient  if  the  whole  circumstances, 
taken  together,  leave  no  doubt  in 
the  mind  of  the  judge  who  has 
to  decide;  provided  the  question 
be  not  of  a  nature  to  exclude  all 
implication.  Hartley  v.  Hurley 
5  Ves.  546 ;  Bootle  v.  Blunddly 
19  Ves.  517;  WUkintony.Adam^ 
1  Ves.  &  Bea.  466 ;  GUtins  v. 
Steele,  1  Swanst.  38;  $  Bla.  Com. 
382,  n.  (14,)  18th  ed. 
G 
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182^.  devise  ought  to  be  construed  distributively,  were  Cook  v. 
Gerrard{a),  Simpson  v.  Homshy  {b),  and  Doe  v.  Bra* 
zier  (c).  In  the  first  of  those  cases,  Sir  Robert  Kempe, 
RiNGSTEAD.  Knight,  was  seised  of  the  lands  in  question  in  fee,  and 
was  also  seised  of  the  k-eversion  of  other  lands  expectant 
upon  the  death  of  Ruth  Kempe,  his  daughter-in-law^ 
(whereof  Ruth  had  an  estate  for  life  for  her  jointure,) 
and  being  so  seised,  the'  said  Sir  Robert  Kempe  by  his 
will  devised,  that  Dame  Elizabeth,  his  wife,  should  have 
the  free  use  of  the  demesne  lands  (being  the  lands  in 
question)  for  one  year  after  his  death ;  and  then,  after 
stating  that  he  was  desirous  to  continue'the  capiial  mes-* 
suage,  with  the  appurtenances  thereto  belonging,  in  the 
blood  of  the  Kempes;  in  which  it  had  continued  for  ages 
past,  he  devised  the  demesnes  atid  the  reversion  to  the 
lessor  of  the  plaintiff,  habendum  immediately*  from  and 
after  the  expiration  of  one  whole  year  next  after  his 
decease,  and  the  decease  of  the  said  Ruth  Kempe,  (who 
w*as  tenant  for  life  of  the  lands  whereof  the  testator  had 
the  reversion,)  for  the  term  of  the  life  of  the  said  Thomas 
Kempe,  the  lessor  of  the  plaintiff,  doing  no  strip  or  wasted 
The  testator  further  directed,  that  Thomas  Kempe,  in 
consideration  of  the  devise,  should,  immediately  after  the 
death  of  Ruth  Kempe,  pay  ta  three  persons,  in  the  will 
mentioned,  annuities  of  SO/,  each,  in  half-yearly  payments. 
The  testator  died,  and  the  year  expired.  It  was  coih> 
tended  that  it  was  necessary,  in  order  to  effect  the  inten- 
tion of  the  testator,  that  the  words  should  be  taken  dis- 
tributively, so  that  the  devisee  should  have  the  reversio- 
nary lands  after  the  death  o(  Riith,  and  the  demesne  lands 
after  the  death  of  the  testator;  and  on  three  grounds: — 
first,  because  if  they  descended  to  Mary  Kempe,  his 
daughter  and  heir,  she  would  probably  change  her  name 

»  I  4. 

(a)  t  Saund.  183.  (c)  5  B.  &  A.  64. 

(b)  Prec.  in  Chan.  439, 452.  i       - 


Ring  STEAD. 
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t^  marriage,  and  then  the  testator's  iateution^  that  the 
demesne  lands  should  remain  in  the  name  of  the  Kempes,  TjT^ir*^ 
would  be  defeated;  secondly,  that  if  Ruth  died  within  _  v. 
the  year  after  the  testator,  the  annuities  given  by  the  will 
could  not  be  paid,  unless  the  devisee  took  the  land  im- 
mediately upon  the  death  of  Ruth,  notwithstanding  the 
year  was  not  expired ;  and,  thirdly,  that  if  the  demesne 
lands  should  descend  to  the  heir  in  the  mean  time  until 
the  death  of  Ruth,  then  he  might  commit  what  waste  he 
pleased,  and  there  would  be  no  means  to  prevent  himi 
which  would  be  directly  against  the  true  meaning  of  the 
testator.  On  the  other  hand  it  was  insisted,  that  the 
demesne  lands  should  descend  to  the  heir  at  law  uutil 
the  death  of  Ruth,  and  that  the  words  of  the  will  should 
be  taken  as  they  were,  jointly  and  not  distributively; 
and  the  rule  that  the  heir  at  law  is  not  to  be  disin- 
herited but  by  express  words  or  necessary  implication 
was  relied  on.  The  Court  of  King's  Bench  held,  that 
the  words  of  the  will  should  be  taken  distributively,  and 
that  the  lessor  of  the  plaintiff  had  good  title  to  the 
demesne  lands  after  the  expiration  of  the  year,  and  before 
the  death  of  Ruth;  and  judgment  was  given  for  the 
plaintiff.  In  the  course  of  the  argument,  this  case  was 
cited  from  Moore^s  Reports,  (a).  "  A  man  seised  of  a 
manor,  parcel  in  demesne  and  parcel  in  service,  by  his 
will  devised  to  his  wife  all  his  demesne  lands  for  her  life; 
and  also  by  the  same  will  devised  to  her  all  the  services 
and  chief-rents  for  fifteen  years ;  and  further  devised  all 
the  manor  to  another  after  the  death  of  the  wife;  and  it 
was  adjudged  that  the  devisee  should  take  nothing  until 
after  the  death  of  the  wife,  although  the  fifteen  years 
bad  expired,  and  that  the  heir,  at  the  expiration  of  the 
fifteen  years,  should  have  the  services  and  chief  rents 
during  Ae  wife's  life."     In  argument  in  the  Exchequer 

(fl)  Trin.  8  Edw.  6,  F.  Moore,  7. 
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1899.         Chamber,  this  case  was  relied  upon  in  support  of  the 

Jl^^i^^*^      writ  of  error.     "  To  which  Saunders  gave  this  answer. 
The  King  .  ® 

V.  namely,  that  there  the  second  devisee  was  to  take  nothing 

RiNGSTEAD.    jj^  ^j^g  words  of  the  will  until  after  the  death  of  the  wife; 

and  the  words  being  express,  no  construction  could  be 
made  against  them,  which,  he  said,  was  the  reason  of  the 
case;  but  he  said  that  if  the  will  had  been,  that  the 
second  devisee  should  have  all  the  manor  after  the  expi-« 
ration  of  the  fifteen  years,  and  after  the  death  of  the 
wife,  in  that  case  it  should  be  construed  distributively, 
as  in  this  case,  namely,  that  the  second  devisee  should 
have  the  demesne  lands  of  the  manor  after  the  death  of 
the  wife,  and  the  rents  and  services  after  the  expiration 
of  the  15  years.''  And  that  was  a  good  answer,  for  if 
the  devise  in  that  case  had  been  as  Saunders  hypothetic 
cally  puts  it,  it  would  have  clearly  manifested  the  inten* 
tion  of  the  testator  to  give  to  the  second  devisee  the 
reversion  of  all  the  lands  he  had  previously  given  to  his 
wife  for  life  and  for  years,  and  then,  in  furtherance  of 
that  intention,  the  words  must  have  been  construed  dis* 
tributively;  but  as  no  part  of  the  will  manifested  any 
such  intention,  the  words  were  taken  in  their  ordinary 
grammatical  sense,  and  at  the  end  of  the  15  years,  the 
heir  at  law  took  the  chief  rents  and  services  for  the  life 
of  the  wife.  The  judgment  of  this  Court  in  Cook  v. 
Gerrard  was  afterwards  affirmed  in  the  Exchequer  Cham* 
ber.  But  in  that  case  also,  there  were  circumstances 
shewing  that  the  testator  must  have  intended  the  heir 
at  law  not  to  take  the  demesne  lands  during  the  lifetime 
of  Ruth;  first,  because  he  expressed  his  wish  that  they 
should  continue  in  the  name  of  Kempe;  secondly, 
because  he  directed  annuities  to  be  paid  half-yearly  imme- 
diately after  the  death  of  Ruth  ,*  ahd  thirdly,  because  he 
directed  that  no  waste  should  be  committed ;  so  that  the 
only  effect  of  that  case  is  tq  shew  that  in  furtherance  of 
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the  manifest  iDtention  of  the  testator,  words^  which  taken 

in  their  ordinary  grammatical  sense  are  joint  and  apply     The  Kim o 

to  two  classes  of  property,  may  be  construed  distribu*    ^     ^* 

,  .  ,         m.  RiNOSTEAD. 

tively ;  not  that  they  must  be  so  construed.  1  he  next 
case  relied  upon  was  Simpson  v.  Hornsby  (a).  In  that 
case  the  testator  had  a  wife,  and  two  daughters,  his  heirs 
at  law,  and  he  devised  his  estates  to  his  wife  for  life,  and 
then  to  one  of  his  daughters  after  the  death  of  his  wife. 
Now  a  devise  to  an  heir  at  law  after  the  death  of  the 
wife,  gives  the  wife  a  life  estate  by  necessary  implication, 
because  the  intent  is  plain  that  the  heir  shall  not  take  till 
after  the  death  of  the  wife  (6).  The  case  of  Hutton  v. 
Simpson,  as  reported  by  Vernon  (c),  is  cited  in  Viners 
Abridgment  {d)  as  an  authority  to  shew,  that  a  devise  to 
one  of  two  daughters,  being  heirs  at  law,  after  the  death 
of  the  devisor's  wife,  gives  an  estate  for  life  to  the  wife 
by  implication,  though  no  mention  is  made  of  the  other 
daughter  and  heir.  But  in  that  respect  Vernon* s  report 
is  at  variance  with  that  in  the  Chancery  Precedents  (e), 
and  also  with  the  account  in  the  Register  Book,  which 
I  have  examined.  According  to  the  latter,  the  case  was 
this: — Thomas  Addison,  the  testator,  had  a  wife,  Frances, 
and  two  daughters,  Bridget  and  Jane.  He.  devised  to 
Frances  Addison,  for  her  life,  as  a  jointure,  all  his  mes- 
suages, houses,  lands,  tenements  and  rents  in  Turpen^ 
tine,  in  the  county  of  Cumberland,  (the  house  called 
James  House,  and  the  lands  devised  to  buy  bread  weekly 

(a)  Prec.  in  Chan.  439,  450.  tion,  because  no  other  person 

(6)  If  a  husband  devise  the  could  then  have  it,  the  son  and 

goods  in  his  house  to  his  wife,  heir  being  excluded,  who  was  to 

and  that  after  her  decease  his  son  have  nothing  till  after  her  de- 

sball  have  them,  and  his  house ;  cease,     t  Vent.  298. 

though  the  house  be  not  devised  (c)  2  Vern.  793. 

to  the  wife  by  express  words,  yet  (d)  8  Vin.  Abr.  355,  pi.  29. 

it  has  been  held,  that  she  has  an  (e)  Prec.  in  Chan.  439,  45S. 

estate  for  life  in  it  by  implica- 
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for  the  poor  of  the  parish  only  excepted,)  and  bequeathed 
JT"^^*^       to  her  specific  articles  of  furniture^  &c.,  all  which  he  be- 
V.  queathed  to  her^  and  were  thereby  intended  and  declared 

to  be  in  full  of  her  jointure,  and  in  lieu  of  her  dower, 
or  thirds,  at  common  law  or  in  equity,  or  by  any  local 
custom ;  and  after  the  death  of  his  said  wife,  devised  all 
his  houses,  messuages,  lands,  tenements,  rents,  fines, 
heriotSi  boons,  duties,  and  services,  in  Turpentine  afore- 
said, (except  as  before  excepted,)  and  all  his  houses, 
messuages,  lands  and  tenements  in  Whitehaven,  his 
tenements  in  Bigg  Croft,  and  all  other  his  real  estate 
whatsoever,  not  before  devised,  unto  his  daughter  Bridget 
Addison,  and  the  heirs  of  her  body  to  be  begotten ;  and, 
for  want  of  such  issue,  to  the  said  Jane,  his  daughter, 
for  her  life,  and  after  her  decease  to  the  first,  second, 
third,  8cc.,  sons  of  his  daughter  Jerne,  and  the  heirs  of  the 
body  of  such  son  and  sons  successively ;  and,  for  default 
of  such  issue,  to  the  daughter  and  daughters  of  the  said 
Jane,  the  wife  of  Simpson,  and  the  heirs  of  the  body  of 
such  daughter  and  daughters,  as  tenants  in  commoo^  and 
not  as  joint  tenants;  and,  for  want  of  such  issue,  to  the 
said  Thomas  Addison^n  right  heirs  for  ever;  and  he  made 
the  said  Bridget  Addison,  his  daughter,  sole  executrix, 
and  the  defendants  Gilpin,  Blacklock,  Coaies,  Siud  Sen- 
house,  overseers  of  his  will.  Bridget  married  Hutton, 
and  had  issue  Addison  Hutton,  and  died  in  the  testator's 
lifetime.  Jaite  married  Simpson.  After  the  testator's 
death,  Simpson  and  his  wife  filed  a  bill  against  Frances 
the  widow,  and  the  overseers  of  the  will,  charging,  that 
Frances  pretended  she  was  entitled  not  only  to  the  lands 
in  Turpentine,  but  to  all  the  testator's  other  lands  for  life, 
and  that  she  possessed  the  title  deeds  of  his  real  estate, 
and  refused  to  discover  the  same ;  and  pretended  also, 
that  ^fter  her  deatjt)  Addison  Hutton  would  take  as  heir 
of  Bridget"^  body;  and  prayed,  inter  alia,  an  account  of 
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the  rents  of  the  real  estate.    Frances  put  in  her  answer^ 
but  died  before  the  hearing ;  and  the  suit  was  revived     j^^  Kino 
agaiiist  her  executors.     Richard  Huttqn  and  Addison,  v. 

his  son,  also  filed  a  bill  against  Frant^es  Addison  aiid  the 
overseers  of  the  testator's  will,  and  pra;yed  that  Richard 
Button  might  have  the  management  of  the  lands^  given 
to  Bridget  and  the  heirs  of  her  body.  This  bill  was 
also  revived  on  the  death  of  Frances,  On  the  hearing 
of  both  causes,  I^.rd  Chancellor  Cowper  was  of  opinion 
that  Frances  took  nothing  by  implication,  and  that  she 
was  entitled  to  a  life  estate  in  those  lands  only  which 
were  expressly  devised  to  her;  that  Bridget^  had  she 
survived  the  testator,  would  have  taken  the  other  lands 
immediately  upon  the  testator's  death,  and  that  she  was 
to  wait  for  the  death  of  Frances  for  those  lands  only 
which  were  given  to  Frances  for  life;  and  that  as 
Bridget  died  in  the  testator's  lifetime,  Ja^i£  became. enti- 
tled to  the  lands  not  expressly  devised  to  Frances,  imme- 
diately upon  the  testfitor's  death,  and  might  have  entered 
thereon ;  but  as  she  had  npt  entered*  he  refused  an  ac- 
count against  the  personal  estate  of  Frances,  and  dismis- 
sed the  first  bill ;  and  as  Jam  had  prpfited  so  much  by 
an  unforeseen  accident,  the  Lord.  Chancellor  left  Jane 
to  her  remedy  at  law  against  the  Huttoris,  for  an  account 
of  rents,  and  retained  Hutton^  bill,  that, he  might,  if  he 
thought  fit,  try  the  title  at  law ;  and  if  he  did  not,  the 
deeds  were  to  be  delivered, (o  Jane:  but  the  Lord  Chan- 
cellor stated  that  the  priesent  title  to  the  estate  was 
merely  a  question  of  law,  and  that  there  was  no  impedi- 
ment to  try  it  ^t  law.  The  only  question  was,  not  whe- 
ther the  estates  bad  come  into  the  possession  of  Jane, 
but  whether  there  oug^t  to  be  an  account  of  the  rents 
and  profits.  In  the  first  case  the  Lord  Chancellor 
thought  that,  Simpson  not  having  entered;  he  and  his 
wife  were  not  entitled  to  an  account;  and  he  dismissed 
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the  bill  OD  that  ground.     The  question,  therefore,  whe- 
ther Jane  was  entitled  to  the  actual  possession  upon  the 
V,  death  of  Frances,  the  tenant  for  life,  could  not  arise;  and 

RtvGSTEAD.  |.jjgfg  could  bc  uo  appeal  against  the  decree  upon  the 
ground  of  any  opinion  expressed  by  the  Lord  Chancellor 
as  to  the  period  of  time  when  the  property  vested.  In 
the  other  case  the  bill  was  dismissed  as  to  the  rents  and 
profits,  because  as  Jane  had  profited  so  much  by  an  ac- 
cident unforeseen  to  the  testator,  it  was  thought  that  she 
might  properly  be  left  to  recover  them  at  law.  Neither 
of  those  cases,  therefore,  necessarily  involved  the  ques- 
tion, whether  the  devisee  took  an  estate  immediate  upon 
the  death  of  the  testator.  It  was  contended  that  the  son 
of  Bridget  was  entitled  to  the  estate  at  the  death  of  his 
ilaother;  but  the  Lord  Chancellor  was  of  opinion  that  the 
words  **  heirs  of  the  body,"  as  used  in  the  will,  were 
used  only  as  words  of  limitation  of  the  estate  devised, 
and  not  as  words  of  purchase  or  description  of  the  per- 
son intended  to  take,  and  therefore,  that  Addison  Hutton 
could  not,  by  virtue  of  those  words,  take  by  purchase  or 
immediate  devise  ;  and  consequently  that  the  estate  de- 
vised to  Bridget  and  the  heirs  of  her  body  vested  imme- 
diately on  the  death  of  the  testator  {Bridget  being  pre- 
viously dead)  in  Jane.  A  question  was  made  whether 
Jane  was  so  entitled,  and  it  was  contended  that  she  was 
not  entitled  until  after  the  death  of  Frances,  the  widow, 
because  Frances  took  an  estate  for  life  by  implication  in 
the  whole.  The  Lord  Chancellor  thought  that  Frances 
took  no  estate  by  implication  in  the  lands  not  expressly 
devised  to  her,  and  that  Bridget  took  a  remainder  in 
those  lands  only  which  were  expressly  devised  to  Frances r 
the  other  lands  being  clearly  intended  to  pass  by  the  will 
immediately  to  Bridget^  if  Bridget  survived  the  testator. 
It  is  evident  from  this  statement  of  that  case,  that  the 
Lord  Chancellor  was  of  opinion  that  the  widow  took  no 
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estate  by  implication  in  the  lands  not  expressly  devised 
to  her,  but  that  those  lands  were  intended  to  pass  by  the     j^^  ][^[^^ 
will  immediately  to  Bridget;  and  that  in  order  to  give  v- 

effect  to  that  intention,  he  construed  the  words  of  the 
devise  distributively,  reading  the  devise  as  if  the  testator 
had  given  specific  lands  to  his  wife  for  life,  and  after  her 
death  to  Bridget ;  and  as  if  he  had  given  his  other  lands 
immediately  to  Bridget,  without  any  qualification  or  con-' 
tingency ;  and  his  ground  for  distributing  the  words  was, 
that  there  was  a  necessity  for  so  doing,  in  order  to  effect 
the  intention  of  the  testator,  apparent  upon  the  face  of 
the  will,  that  those  lauds  should  pass  immediately  to 
Bridget,  The  same  observation  applies  to  the  remain^ 
ing  case  of  Doe  v.  Brazier  (a).  There  the  testator  be- 
queathed the  rents  of  a  dwelling-house  situate  in  New 
Brentford  to  Charles  Brazier  for  his  life,  and  after  his 
decease  he  bequeathed  the  same  rents,  together  with  the 
rents  of  all  his  other  messuages  and  lands,  to  his  three 
nephews  and  niece,  for  their  lives  and  the  life  of  the 
survivor,  share  and  share  alike;  and  after  the  decease  of 
the  survivor  of  them,  he  devised  all  his  messuages  and 
lands  to  trustees  in  trust  to  sell  the  same,  and  pay  over 
the  produce  of  such  sale  unto  such  of  the  children  of  his 
nephews  and  niece  as  should  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them ;  and  then  devised  all 
the  residue  of  his  estate  to  Charles  Brazier,  to  hold  to 
him,  his  heirs  and  assigns  for  ever.  It  was  held,  that  on 
the  death  of  the  testator,  the  nephews  and  niece  took  an 
immediate  estate  for  their  lives  and  the  life  of  the  sur- 
vivor in  the  rents  of  all  the  houses  and  lands,  except 
the  house  specifically  bequeathed  to  Charles  Brazier 
for  his  life.  The  ground  of  that  decision  was,  that  it 
was  apparent,  on  the  face  of  the  will,  that  although  the 
testator  intended  to  give  Charles  Brazier  a  life  estate  in 

(a)  5  B.  &  A.  64. 


^ 
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1899.        one  bouse  only^  he  yet  intended  to  dispose  of  his  pro- 
SiT^X^      perty  in  the  other  houses,  which  latter  intention  could 
V.  only  be  enected  by  giving  to  the  nephews  and  niece  an 

RiNGSTEAD.  immediate  interest  in  the  other  houses;  and  therefore 
the  Court,  in  order  to  effect  the  manifest  intention  of 
the  testator,  were  compelled  to  give  to  the  words  a  con- 
struction  different  from  that  which  belonged  to  them  in 
their  ordinary  grammatical  sense.  In  the  present  case 
there  is  nothing  in  the  will  to  shew  that  the  testator 
intended  to  give  his  grand  children  upon  his  death  an 
immediate  interest  in  the  property  devised,  or  that  he 
meant  to  disinherit  his  heir  at  law ;  and  that  being  the 
case,  we  must  construe  the  words  of  the  will  in  their 
ordinary  grammatical  sense.  Upon  this  principle  we  are 
of  opinion  that  the  pauper  did  not  take  an  immediate 
estate  under  the  will  of  his  grandfather;  that  he  is  enti- 
tled to  no  estate  whatever  until  the  tenant  for  life  dies; 
and  therefore,  that,  as  he  had  no  present  interest  at  the 
time  when  he  resided  at  Ringstead,  which,  in  order  to 
acquire  a  settlement,  it  is  clear  from  Rex  v.  Eating' 
ton  (a),  and  other  authorities,  he  must  have,  he  gained 
no  settlement  by  his  residence  in  that  parish.  The  re- 
moval to  Ringstead,  therefore,  was  wrong,  and  the  order 
of  sessions  confirming  it  must  be  quashed. 

Order  of  Sessions  quashed  (6). 

(a)  4  T.  R.  177;  ante,  73,(6).       Cro.  Jac.  75;  Butler's  note  to 
(h)  Vide  Morton  v.   Horton,       Fearne,  C.  R.  Introduction. 
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The  King  V.  the  Company  of  Proprietors  of  the  Naviga-      \^^^^ 

tion  of  the  River  Avon. 

By  a  rate  made  for  the  relief  of  the  poor  of  the  parish  ^n  act  of  par- 

of  Keynsham  in  the  county  of  Somerset,  the  defendants.  J|araent  nutho- 

.         "^  .       .  .         risedcertaiQ 

the  company  of  proprietors  of  the  navigation  of  the  river  persons  to 

Avon,  from  Hannam  Mills  to  the  city  of  Bath,  were  ^!^® '^"^. 
'  *  "^  '  maintain  the 

rated  in  the  aggregate  sum  of  2/.  lOs.  upon  an  annual  river  A?on 
value  of  100/.,  for  or  in  respect  of  a  lock,  sluice,  cut,  scourtheriv^r 
and  land  covered  with  water,  being  part  of  the  river  Avon  ^  ™^l^«  "«w 
m  the  same  parish,  and  for  profits  arising  from  the  same  laods  adjoin- 
by  carriage  of  merchandize  and  persons  thereon,  being  {°^*if ?   ^ 
a  proportionate  part  of  the  tolls  collected  and  received  in  first  making 
respect  of  merchandize  and  persons  carried  on  the  river*  ^^  ^^^  owners 
Avon,  from  and  to  Hannam  Mills  to  and  from  the  city' of  lands.   The 
of  Bath.     On  appeal,  the  sessions  amended  the  rate  by  pointed  com- 
strikinir  out  the  words  ''.and  land  covered  with  water,  ""ssinners  tor 

^  ...  .  setuingand 

being  part  of  the  river  Avon  in  this  parish,^"^  and  by  alter-  apportioning 

ing  "  100/."  to  5/.,  and  "  2/.  10s."  to  2s.  6d.,  subject  to  ^"jj.*^^^^^^^^ 

the  opinion  of  this  Court  upon  the  following  case.  empowered 

The  river  Avon  was  made  navigable  soon  after  the  takers  to  take 

passing  of  the  10  Ann.  c.  8,  entitled  '*  An  Act  f6r  making  SS*"**'"  J®"** 

.      .  .  ,  .  The  undeiv 

the  River  Avon  in  the  Counties  of  Somerset  and  Glou-  takers  made 

caster  navigable  from  the  City  of  Bath  to  or  near  Han-  **'^i"^®'„5*'^*' 

nam  Mills,"  and  was  so  made  under  the  authority  of  scoured  and 

that  aict  by  the  proprietors  of  the  navigation,  the  prede-  ^^^  ^^^jj  ^^ 

cessors  of  the  appellants  (a).     By  the  47  Geo,^,  entitled  tJint*,  and 

made  a  cut 
and  lock  for  the  purposes  of  the  navigation,  oh  land  purchased  by  them : — Held,  that 
they  were  not  the  occupiers  of  the  river  /Vvon,  and  not  ratable  in  respecfof  it  as  land 
covered  with  water;  but  that  they  were  ratable  in  respect  of  the  cut  and  the  lock 
made  on  their  own  land. 

(a)  The  10  Ann,  c.  8,  s.  1,  en-  appoint,  shoold  be  and  thoy  were 

acted,  that  the  mayor,  aldermen,  thereby  au tborised,  at  their  jproper 

and  common  council  of  the  city  costs  and  charges,  to  make  the^ 

of  Bath,   their  successors  and  river   Avon  (from  the  city  of 

asBigiiB,  or  such*  person  or  per-  Bath,  down  into  and  within  the 

sons  as  they  should  nominate  and  mill  pool-or  wleir  pool  below  Han- 
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**  An  Act  for  enabling  the  Proprietors  of  the  Navigation 
of  the  River  Avon,  in  the  Counties  of  Somerset  and 
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nam  Mills  and  weir,  not  exceed- 
ing 150  yards)  navigable  for 
boats,  lighters,  and  other  ves- 
sels; and  from  time,  to  time  to 
continue,  maintain,  and  use  such 
navigation  in  such  manner,  and 
also  by,  through  and  upon  such 
passages  and  watercourses  into 
the  said  river  as  they  should 
think  fit;  and  for  those  purposes 
to  clear,  scour,  open,  enlarge,  or 
straighten  and  restrain  the  said 
river  from  the  place  aforesaid, 
or  any  other  streams,  brooks, 
or  watercourses,  which  came  or 
might  be  brought  into  the  same; 
and  to  dig,  open,  or  cut  the 
banks  of  the  river,  or  any  other 
the  streams,  brooks,  or  water- 
courses aforesaid  ;  and  to  make 
any  new  cuts,  trenches,  or  pas- 
sages for  water,  in,  upon,  and 
through  the  lands  or  grounds 
adjoining,  or  near  unto  the  river, 
streams,  brooks,  or  watercourses, 
as  they  should  think  fit  and  pro- 
per for  navigation  of  boats,  &c., 
or  any  ways  necessary  for  the 
more  convenient  carrying  on  and 
effecting  the  said  undertaking, 
being  the  soil  or  ground  of  her 
majesty,  or  of  any  other  person 
or  persons,  &c.;  and  to  remove 
all  trees  and  other  obstructions 
which  might  hinder  the  naviga- 
tion, either  in  sailing  or  haling 
of  boats,  lighters,  &c.  upon  the 
river,  brooks,  &c. ;  and  to  build 
and  make  over  or  in  thd  river, 
streams,  &c.,  or  upon  the  lands 
adjoining  or  near  the  same,  or 


any  of  them,  such  bridges, 
sluices,  or  other  works  as  and 
where  they  the  undei  takers  and 
their  successors  should  think 
fit,  and  to  alter,  repair,  and 
amend  the  same ;  and  to  make 
any  ways,  passages,  &c.  for  the 
carrying  commodities,  goods, 
and  all  other  things  to  and  from 
the  river,  navigable  passages, 
&c.,  and  for  carrying  all  manner 
of  materials  for  erecting  the  said 
works,  and  for  altering  the  same, 
and  to  lay  the  materials  on  the 
ground,  near  the  places  where 
the  works  should  be  made  or 
done;  and  to  amend,  heighten, 
oi;  alter  any  bridges,  or' to  turn 
or  alter  any  highways  in  or 
upon  the  river,  streams,  &c.,  as 
might  hinder  the  navigation 
thereon ;  as  also  to  set  out  and 
appoint  towing-paths  for  haling 
or  drawing  of  boats,  &c.,  pas- 
sing upon  the  ri ver, streams,  &c., 
as  the  said  undertakers  and  their 
successors  should  think  conveni- 
ent; and  to  do  all  other  matters 
and  things  which  the  said  un- 
dertakers, their  assigns  and  no- 
minees, should  think  necessary 
for  making  and  maintaining  the 
river,  streams,  &c.,  navigable  as 
aforesaid,  or  for  the  improve- 
ment or  preservation  thereof, 
the  said  undertakers,  their  suc- 
cessors or  assigns,  first  giving 
satisfaction  to  the  owners  or 
proprietors  of  such  lands,  tene- 
ments, or  hereditaments  respec- 
tively, as  should  be  du&  cut,  or 
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Gloucester,  from  the  City  of  Bath  to  or  near  Hannam 
Mills,  to  make  and  maintain  a  borse  towing-path  for  the 
purpose  of  towing  and  hawling  with  horses^  or  other- 
wise^ boats,  lighters,  and  other  vessels  up  and  down  the 
said  River;"  further  powers  were  given  to  the  said  pro* 
prietors(a).     The  river  has  continued  to  the  time  of 
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removed,  or  otherwise  made  use 
of  for  pathways,  or  for  carrying 
on  and  effecting  the  said  navi- 
gation, or  maintaining  the  same 
according  as  was  thereinafter  by 
that  act  provided  for  and  ap- 
pointed. 

Sect.  9,  appointed  certain  per 
sons,  therein  named,  eomniission- 
ers  for  settling  any  difference  that 
might  arise  between  the  under- 
takers, &c.  and  the  proprietors 
of  the  said  lands,  &c.;  and  em- 
powered them  to  settle  and  de- 
termine what  satisfaction  every 
such  person  should  have  for  such 
proportion  of  his  lands,  &c.  as 
should  be  cut,  dug,  removed,  or 
made  use  of  as  aforesaid,  and  for 
the  damage  that  should  be  there- 
by sustained ;  and  to  adjust  and 
settle  what  share  and  propor- 
tion of  such  purchase-money  or 
satisfaction  every  tenant  or  other 
person  having  a  particular  estate, 
term,  or  interest  in  any  of  the 
premises,  should  have  for  his 
respective  interest  or  right. 

Sect.  4  enacted,  that  in  consi- 
deration of  the  chaiges  and  ex- 
penses the  undertakers,  &c. 
would  be  at,  not  only  in  making 
the  river  navigable^  but  also  in 
repairing  and  keeping  up  the 
said  works,  locks,  &c.,  it  should 
be  lawful  for  diera  at  all  times 


thereafter  to  demand,  receive, 
and  take  for  their  own  proper 
use  and  benefit  in  respect  of 
their  chaiges  and  expenses  afore- 
said, for  ail  and  every  passenger, 
goods,  &c.  that  should  be  carried 
down  the  said  river  from  the  city 
of  Bath  to  Hannam  Mills,  the 
rates  and  duties  thereafter  men- 
tioned. 

Sect.  12  reserved  to  the  lords, 
owners,  or  proprietors  of  all  roy- 
alties or  liberties  of  fishing  or 
fowling  in  the  river,  their  re- 
spective rights  of  fishing  or  fowl- 
ing in  the  same. 

Sect.  15  enacted,  that  in  case 
the  undertakers  of  the  naviga- 
tion should  not,  when  occasion 
required,  sufficiently  repair  and 
amend  all  defects  and  decays 
that  should  happen  to  the  locks 
erected  by  virtue  of  the  act,  or 
within  four  days  after  notice 
given  to  them  to  do  the  same,  it 
should  be  lawful  for  the  proprie- 
tors or  possessors  of  the  weirs 
and  mills  adjoining  to  such  locks 
to  repair  the  same. 

(a)  The  47  Oeo,  3,  after  recit- 
ing the  10  Ann.  c.  8,  the  appoint- 
ment of  nominees  to  execute  the 
works,  and  that  such  nominees 
had  proceeded  to  purchase  lands^ 
&c.,  and  to  make  the  navigation 
and  worksy  and  to  carry  on  the 
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182Q.  making  the  rate  navigable  and  navigated,  and  the  pro- 
prietors have  received  the  tolls,  rates  and  duties  given  by 
the  acts,  or  either  of  ihem,  from  all  passengers  and 
good^  passing  on  the  river.  No  part  of  the  towing-path 
mentioned  in  the  act  of  the  47  Geo.  S,  is  within  the 
parish  of  Keynsham.  A  certain  cut  was^  before  the 
passing  of  the  47  Geo.  3,  made  in  the  respondent  parish 
as  part  of  the  river,  and  a  certain  lock  within  that  parish 
and  in  that  cut  was  at  the  same  time  constructed  at  the 
expense  of  the  proprietors  for  the  purposes  of  the  navi- 
gation, and  under  the  provisions  of  the  act  of  10  Ann.; 
and  both  have  been  and  still  are  used  for  the  same  pur- 
poses by  persons  paying  tolls,  rates  and  duties  to  the 
proprietors.  The  proprietors  have  and  still  do  under 
the  powers  of  the  act  of  10  ylrtn.  from  time  to  time,  as 
need  requires,  clear,  scour  and  cleanse  the  bed  of  the 
river.  The  clear  annual  amount  of  the  tolls,  rates  and 
duties,  received  by  virtue  of  the  act  of  10  jlmt.  on  the 
navigation,  which  is  eleven  miles  in  length,  is  4000/.  per 
annum.  The  length  of  the  river  in  the  respondent  pa* 
rish  is  three  miles;  the  length  of  the  cut  in  that  parish 
is  300  yards.  No  specific  toll,  rate,  or  duty,  is  payable 
for  passing  the  lock  or  cut.  For  the  purposes  of  the 
tolls,  rates  and  duties,  the  cut  and  lock  are  parts  of  the 
navigation  of  the  river.  The  cut  and  lock  are  substituted 
for  the  natural  river.     None  of  the  appellants  reside 

same  under  the  rules  and  regula-  with  horses,  &c.  any  boats  or 

tions  of  the  recited  act,  and  that  other  vessels  navigating  thereon, 

the  tolls  arising  from  the  naviga-  between  Bath  and  the  mill  pool 

tion,  together  with  the  locks  and  and  weir,  below  Hannam  Mills 

other    works  belonging   to    the  and    weir,    not    exceeding   150 

same,  had  become  vested  in  the  ^ards;  to  purchase  lands  for  that 

company   of  proprietors   of  the  purpose;  and  upon  payment  or 

Kennett  and  Avon  Canal  Navi-  tender  of  the  money  agreed  upon 

gation,  enacted,  that  it  bhouLd  be  for  the  purchase  ofeuch  lands, 

lawful  for  the  said  company  to  immediately  to  enter  upon  such 

make  towing-paths  for  drawing  lands. 
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within  the   respondent   parish.     The  question  for  the 

opinion   of  the  Court  is,  whether    the  appellants  are     xhTkiTg 

ratable  for  the  whole  or  any  part  of  the  subject-matter  v. 

of  the  rate.     If  the  Court  shall  be  of  opinion  that  the     Company. 

whole  is  ratable,  the  rate  to  be  confirmed.     If  they  shall 

be  of  opinion  that  the  cut  and  lock  only  are  ratable,  the 

rate  to  be  amended  by  reducing  the  annual  value  to  3/., 

and  the  amount  of  assessment  to  2s.  6d,     If  they  shall 

be  of  opinion  that  the  lock  only  is  ratable,  the  rate  to 

be  amended  by  reducing  the  annual  value  to  2/.  109., 

and  the  amount  of  the  assessment  to  Is.  Sd.     If  they 

shall  be  of  opinion  that  no  part  is  ratable,  the  rate  to  be 

quashed. 

This  case  was  first  argued  at  the  sittings  in  banc  before 
the  last  term,  when  the  Court  took  time  to  consider  of 
their  judgment.  They  afterwards  directed  the  case  to 
be  redargued  before  the  whole  Court,  which  was  done 
accordingly  in  the  early  part  of  the  present  term. 

Jeremy  and  Moody  in  support  of  the  rate.  The  rate 
is  good  to  the  extent  of  its  whole  subject-matter.  The 
company  need  not  be  the  owners  of  the  banks  and  bed 
of  the  river  in  order  to  their  being  ratable  in  respect 
of  the  profits;  it  is  sufficient  if  they  are  the  occupiers: 
and  that  they  clearly  are,  for  the  case  finds  as  a  fact 
that  they  have  scoured  and  cleansed  the  bed  of  the  river, 
an  act  which  would  in  an  ordinary  case  be  of  itself 
sufficient  evidence,  not  only  of  occupation,  but  even  of 
possessory  title.  But  if  that  act  must  be  taken  to  have 
been  done  merely  in  the  exercise  of  the  powers  vested 
in  the  company  by  the  acts  of  parliament,  still  enough 
appears  from  them  to  shew,  that  the  company  are  the 
owners  of  the  soil  of  the  river.  The  first  section  of 
10  Ann.  c.  8,  authorises  the  undertakers  and  their  suc- 
cessors to  clear,  scour,  open,  enlarge,  or  straighten  the 
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1829.  river;  to  dig,  open,  or  cut  the  banks;  to  make  new  cuts 
for  water  through  the  lands  adjoining  the  river;  to  re- 
move trees  and  other   obstructions;    to  make  over  or 

Avon  |q  ^[^^  river,  or  upon  the  adjoining  lands,  bridges,  sluices, 
and  other  works;  and  to  do  all  things  necessary  for 
making  and  maintaining  the  river  navigable :  first  giving 
satisfaction  to  the  owners  of  such  lands  as  shall  be 
made  use  of  for  the  purpose  of  maintaining  the  naviga- 
tion. By  the  second  section,  commissioners  are  ap- 
pointed for  settling  differences  between  the  undertakers 
and  the  proprietors  of  such  lands,  and  they  are  em- 
powered to  settle  what  proportion  of  the  purchase-money 
every  person  having  a  particular  estate  or  interest  in  any 
of  the  premises  shall  have  for  his  respective  estate  or 
interest.  That  is  in  effect  giving  the  company  power 
to  purchase  lands,  in  which  respect  this  act  of  parlia- 
ment differs  from  the  16  &  17  Car.  9,,  c.  12,  passed  for 
making  the  river  Itchin  navigable;  for  that  act  contained 
no  clause  giving  the  undertakers  power  to  purchase  lands, 
nor  did  it  recognise  in  them  any  right  of  soil  in  the  bed 
or  banks  of  the  river;  and  that  was  one  of  the  grounds 
upon  which  the  decision  in  the  case  of  Hollis  v,  Gold^ 
Jinch(a)  proceeded.  It  wa»  there  held,  that  the  un- 
dertakers could  not  maintain  trespass  for  an  injury  done 
to  the  bank  of  the  river;  here  the  company  clearly  might 
maintain  trespass  for  any  injury  done  to  the  bed  or  banks 
of  the  river:  therefore,  they  must  be  in  the  possession, 
or  at  least  in  the  occupation,  of  the  river.  The  fifteenth 
section  of  the  10  jinn,  c.  8,  enacts,  that  in  case  the  un- 
dertakers of  the  navigation  shall  not  sufficiently  repair 
and  amend  all  decays  which  shall  happen  to  the  locks 
within  four  days  after  notice  given  to  them  to  do  the 
same,  it  shall  be  lawful  for  the  proprietors  or  possessors 

{a)  2  D. &  R.  316 ;  1  6.&  C.  305* 
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of  the  weirs  and  mills  adjoining  to  such  locks  to  repair 
the  same.  The  right  of  entry  given  in  that  particular 
case  necessarily  implies  the  exclusion  of  that  right  in 
all  other  cases,  and  shews  that  the  legislature  considered  Avon 
the  company  as  the  owners  of  the  locks.  By  the  47 
Geo.  3,  reciting  the  10  Ann.  c.  8,  and  the  appointment 
of  nominees  to  execute  the  works,  and  that  such  nomi- 
nees had  proceeded  to  purchase  lands  and  heredita- 
ments, and  to  make  the  navigation  and  works,  and  to 
carry  on  the  same,  and  that  the  tolls  and  locks  arising 
from  and  belonging  to  the  same  had  become  vested  in 
the  company,  it  is  enacted,  that  it  shall  be  lawful  for 
the  company  to  make  towing-paths,  and  to  purchase 
lands  for  that  purpose,  and  upon  payment  or  tender  of 
the  money  agreed  upon  for  the  purchase  of  such  lands, 
immediately  to  enter  upon  such'  lands.  The  company, 
therefore,  are  the  owners  of  the  navigation,  and  the  case 
finds  expressly,  that  they  have  from  time  to  time  cleansecf 
and  scoured  the  bed  of  the  river.  That  is  of  itself  suffi- 
cient evidence  of  occupation,  and  gives  the  company  a 
possessory  title;  therefore,  they  are  the  occupiers  of  the 
bed  of  the  river,  and  might  maintain  trespass  in  respect 
of  it.  They  have  an  interest  in  the  realty:  Buckeridge 
v.  Ingram  {a).  [^  Bay  ley,  J.  If  that  case  applies  at  all, 
it  shews  that  the  soil  did  not  pass.]  But  it  shews  that 
an  interest  in  the  soil  did  pass.  In  Rex  v.  Palmer  (b), 
and  Rex  v.  The  Earl  of  Portmore,  (c),  it  was  admitted 
without  argument,  that  the  proprietors  of  a  river  naviga- 
tion were  ratable  in  respect  of  such  interest  in  the 
bed  of  the  river.  But  even  if  the  company  have  not 
such  an  interest  in  the  soil  as  would  enable  them  to 
maintain  trespass,  they  are  nevertheless  ratable  in  respect 

(fl)  3  Vc9.  jun.  652.  (c)  2  D.  &  R,  798;  1  B.  Sc  C. 

(6)  2  D.  &  R.  793 ;  1  B.  &  C.      551. 
546. 
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1829.         of  their  pro6  ts ;  they  are  ratable  as  the  beneficial  occupiers 
^^^^^^       of  land  locally  situate  within  the  parish,  Uej:  v.  Card- 
„.  ington  (a),  Rex  v.  The  Aire  and  Calder  Navigation  {h) 

Avon  jj^j,  y^  MacdonaM  (c).  Rex  v.  The  Trent  and  Mersey 
Navigation{d),  Rexv,  The  Birmingham  Gas  Company (e). 
Rex  V.  2'he  Brighton  Gas  Company  (J'),  Rex  v.  Bath  (g). 
Rex  y.  The  Rochdale  Water-toorks^h),  Atkins  y.  Davis  (i). 
In  Rex  V.  Liverpool  {k),  and  ll€jr  v.  The  Trustees  of  the 
Weaver  Navigation  (/),  the  parties  were  held  not  to 
be  ratable,  because  the  tolls  were  applicable  to  public 
purposes,  which  was  in  conformity  with  a  prior  decision 
in  Rex  v.  Salterns  Load  Sluice  Navigation {m)\  and  in 
the  The  Duke  of  Newcastle  v.  Clarke  {n),  it  was  held, 
that  the  commissioners  of  sewers  could  not  maintain, 
trespass,  because  they  merely  exercised  an  authority  on 
behalf  of  the  public,  which  vested  no  property  or  pos- 
sessory interest  in  themselves:  those  cases,  therefore, 
are  none  of  them  authorities  to  affect  the  present. 

Campbell,  Rogers,  and  Bere,  contrsi.  The  47  Geo.  3 
has  no  bearing  upon  the  question,  because  the  case 
finds  that  no  part  of  the  towing-path  mentioned  in  that 
statute  is  within  the  parish  of  Keynsham ;  and  confining 
the  question  to  the  10  Anne,  c.  8,  it  is  clear  that  the 
company  are  not  ratable  either  for  the  land  covered 
with  water,  the  locks,  or  the  sluice.     First,    they  are 

(a)  Cowper,  581.  (A)  1  M.  &  S.  634. 

(b)  2  Terai  Rep.  660.  (t)  Cald.  315.    And   see  the 

(c)  12  East,  324.  cases  collected  in  Rex  v.   The 
id)  9D.&.  R.  752 ;  1  fi.  &  C.  TVen/  and  Mersejf  Navigation,  2 

545.  D.  &  R.  755,  n. 

(c)  2D.&R.735;  IB.  &C.  (A)7B.  &C.61. 

506.  (/)  7  B.  &  C.  70,  n. 

(/)  8  D.  &  R.  308;  5  B.  &C.  (m)  4  Term  Rep.  730. 

466.  (n)  8Taunt.  602 ;  2  Moore,  666. 

(g)  14  East,  609. 
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not  ratable  for  the  land  covered  with  water,  being  part        1829. 
of  the  river  Avon,  because  they  are  not  occupiers  of     ^.    ^ 
that  land  within  the  meaning  of  the  43  Elh,  c.  2,  not  v. 

being  in  the  actual  occupation  of  the  soil  of  the  river.  Company 
The  10  ^it/t.  c.  S,  gives  the  company  no  interest  either 
in  the  soil  or  the  water ;  nor  does  it  give  them  even  the 
right  to  use  the  water  in  any  more  ample  degree  than 
they  originally  possessed  as  part  of  the  public,  or  than 
the  rest  of  the  public  still  possess.  Their  interest  most 
resembles  that  of  trustees  of  a  turnpike-road,  though 
with  this  difference,  that  trustees  of  roads  have  no  interest 
in  the  tolls,  whereas  the  tolls  are  by  the  fourth  section  of 
the  act  granted  to  this  couipany,  in  consideration  of  their 
charges  and  expenses  in  making  the  river  navigable, 
and  keeping  the  locks  in  repair.  Toll  taken  upon  a 
river  navigation,  and  toll  taken  upon  a  canal,  are  es- 
sentially different;  the  one  is  in  the  nature  of  toll 
thorough:  the  other  is  strictly  speaking  toll  traverse. 
Here  the  company  are  authorised  to  take  toll  of  those 
who  pass  over  the  soil  of  the  river,  which  belongs  to 
third  persons,  and  along  the  river  itself,  which  is  a 
public  highway ;  the  toll,  therefore,  is  in  the  nature  of  a 
toll  thorough,  because  the  owners  of  it  claim  no  interest 
in  the  soil,  but  take  it  in  consideration  of  cleansing  and 
keeping  open  the  navigation :  a  consideration  which  would 
be'  sufficient  at  common  law,  Lord  Pelham  v.  Pickers- 
gill  {a).  But  toll  taken  upon  a  canal  requires  no  consi- 
deration (6),  for  it  is  ^*  a  payment  of  a  sum  of  money 
for  passing  over  the  private  soil  of  another,"  as  defined 

(a)  1  T.  R.  660.  without  shewing  a  beneficial  con« 

(fr)  To  support  a  claim  of  toll  sideration  moving  to  the  person 

traverse,  a  special  consideratioii  of  whom  it  is  claimed.     Afayor 

need  not  be  shewn,  Rickardi  v.  of  Yarmouth  v.  Euton^  9  Burr. 

Bennett,  2  D.  &  R.  S89;    1  B.  1403;    Hill  v.  Smith,  4  Taunt. 

&  C.  933;  but  a  claim  of  toll  520. 

thorough    cannot  be  supported 
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in  the  case  of  Heshord  v.  Wills  {a);  and  the  proprietors 
of  a  caual  which  they  have  cut  through  their  own  land 
may  demand  toll  of  those  that  use  it^  without  shewing 
any  consideration  to  support  the  demand.  In  respect 
of  the  profits  arising  from  their  toUs»  therefore*  the  com- 
pany are  not  liable  to  be  rated^  because  to)l  thorough,  is 
not  ratable^  though  toll  traverse  is.  Then*  except  thie 
right  of  taking  toll,  which  is  not  an  interest  in  the  soil, 
the  company  have  really  no  interest  at  all.  The  act  of 
parliament  gives  them  no  interest  in  the  soil;  th^y  could 
not  maintain  trespass  for  any  injury  dpne  to  the  soil: 
consequently,  they  are  not  ratable  as  occupiers  of  the 
soil.  X^is^  is  the  only  true  criterion  of  ratability  in 
respect  of  land.  "  A  party/'  said  Lawrence,  J.  in  Rexy. 
Watson  (b),  "  if  ratable  at  al)  in  respect  of  land,  must  be 
rated  as  occupier;  occupation,  properly  speaking,,  is 
possession,  and  trespass  can  only  be  brought  by  him  who 
..is  in  possession  of  the  land:"  and  observations  of  a 
similar  nature  were  made  by  Le  Blanc,  J.,  in  Rex  v. 
Jillis  (c),  and  by  Holroyd,  J.,  in  Rex  v.  The  Maj/or  of 
Sudbury  {d).  But  it  has  been  said  tliat  the  company 
pould  maintain  trespass  for  an  injury  done  to  the  soil  of 
the  river,. and  that,  consequently,  they  are  ratable  as  the 
occupiers.  Now,  until  the  passing  of  the  statute  of 
Anne,  the  soil  in  the  river  must  have  been  in  some  other 
persons  as  the  occupiers,  who  were,  as  such,  entitled 
to  maintain  trespass,  for  any  injury  done  to  it.  But  the 
statute  has  made  no  alteration  in  this  respect;  it  has 
not  taken  away  the  bed  of  the  river  or  the  mines  be- 
neath it  from  their  former  owners ;  it  has  merely  con- 
ferred upon  the  company  certain  rights  to  be  exercised 
in  the  soil  of  other  persons :  the  former  owners,  there- 


(a)  1  Sid.  454;  1  Mod.  48. 
(6)  5  East,  487. 
(c)  ]  M.  &  S.  664. 


(rf)2  D.  &R.  651;  1  B.  &  C. 
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fore»  still  continue  entitled  to  the  soil,  subject  only  to 
an  easement  granted  to  the  company,  and  may  still  main-      TiTlciNG 
tain  trespass  for  any  injury  done  to  the  soil.     But  that  t^. 

easement  may  not  extend  over  the  whole  bed  of  the  Company'. 
river.  It  is  a  right  of  entry  for  the  purposes  of  main- 
taining the  navigation,  as  scouring,  cleansing,  enlarg- 
ing, or  narrowing  the  course  of  the  river;  but  there  may  ^f 
have  been  portions  of  the  river  which  have  never  required 
either  scouring,  cleansing,  enlarging,  or  narrowing ;  and 
if  so,  the  company  have  never  had  any  right  of  entry 
upon  those  parts,  and  would  be  liable  to  an  action  by 
the  original  owners  of  the  soil  if  they  entered  there,  or 
upon  any  other  part  of  the  river,  unnecessarily,  or  for 
any  purpose  not  specified  in  the  act  of  parliament. 
Then,  if  the  original  owners  of  the  bed  of  the  river  can 
maintain  trespass  against  a  wrong-doer,  it  is  quite  clear 
that  the  company,  who  have  merely  an  easement  therein, 
cannot ;  and  if  so,  they  are  not  the  occupiers  so  as  to 
be  ratable,  for  it  has  been  expressly  decided  that  a  mere 
easement  in  the  soil  of  another  is  not  ratable  ;  JRex  v. 
JoUiffe  {a).  It  might  as  well  be  said  that  the  owner  of  a 
ferry  is,  as  such,  the  owner  of  the  soil,  as  that  this  com- 
pany are,  in  respect  of  their  right  of  entry,  the  owners 
of  the  bed  of  the  river.  He  has  a  right  to  use  the  water 
in  crossing  the  river,  and  if  the  owner  of  the  soil  were 
to  infringe  that  right  by  diverting  the  water,  he  would 
be  guilty  of  a  tort,  and  would  be  liable  to  an  action  on 
the  case  by  the  owner  of  the  ferry;  but  still  the  owner 
of  the  ferry  has  no  interest  in  the  soil  of  the  river,  nor 
have  the  company  in  the  soil  of  this  navigation.  The 
general  rule  is,  that  trespass  is  only  maintainable  for 
injuries  to  corporeal  hereditaments  in  possession.  The 
only  exceptions  to  that  rule  are  a  free  warren  and  a 
several  fishery ;  and  with  respect  to  the  latter  of  those, 

(tt)  2  T.  R.  90. 


m 
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it  has  been  much  doubted  whether  it  can  exist  dis- 
tinct from  the  property  in  the  soil ;  Sei/mour  v.  Lord 
Courtenay  (a) ;  The  Duke  of  Somerset  v.  Fogwell  (6). 
But  passing  over  that  doubt,  the  principle  upon  which 
the  owners  of  those  franchises  may  maintain  trespass  in 
respect  of  them  is,  that  they  have  the  exclusive  posses-^ 
sion,  without  which  no  man  can  maintain  trespass.  The 
plaintiff  in  trespass  must  have  an  interest  in  the  land, 
Ckallenor  v.  Thomas  (c),  where  it  was  held  that  ejectment 
does  not  lie  for  a  watercourse,  and  where  the  Court  said, 
"The  action  ought  to  be  for  so  many  acres  of  land 
covered  with  water.  But  if  the  land  under  the  river  or 
water  does  not  belong  to  the  plaintiff,  but  the  river  only, 
then,  on  a  disturbance,  his  remedy  is  only  by  action  on 
the  case  on  any  diversion  of  it,  and  not  otherwise."  It 
is  the  same  with  respect  to  the  owner  of  the  tolls  of 


(a)  5  Burr.  2814. 

(6)  8D.  &R.  747;  5  B.&C. 
875.  In  the  latter  case  Bayley, 
J.  said,  '^  Does  a  several  fishery 
necessarily  imply  an  ownership 
of  the  soil,  or  may  it  exist  in- 
dependently of  it  ?  Upon  that 
point  much  legal  discussion  has 
taken  place ;  but  when  I  con- 
sider the  nature  of  the  franchise 
itself,  and  the  law  with  respect 
to  fisheries  in  rivers  generally,  I 
have  no  hesitation  in  saying  that, 
in  my  opinion,  this*  was  not  a 
territorial  or  corporeal  heredita- 
ment, but  a  merely  incorporeal 
franchise.^'  His  lordship  then 
quoted  a  passage  from  Co.  Litt. 


4  b,  which  see,  and  added, 
"Now  that  supposes  a  grant 
made  by  the  owner  of  the  soil, 
capable  of  granting  the  soil,  and 
yet  shews  that  a  grant  of  a  several 
fishery,  though  followed  up  by 
livery,  which  applies  only  to  what 
is  corporeal,  would  not  convey 
the  soil,  the  livery  being  made 
secundum  formam  chartae.  Ttien 
if  nothing  is  granted  but  a  fishery, 
nothing  passes  to  the  grantee 
but  a  right  to  take  the  fish  ;  he 
acquires  no  property  either  in 
the  water  or  in  the  soil.''  8  D. 
&  R.  754,  755. 

(c)    Yelv.    143;    Gouldsb.& 
Brownl.  143. 


*  The  franchise  in  tliat  case  was       granted  by'  the  Crown  to  a  subject 
a  several  fishery^in  a  navigable  river,       before  Magna  Charta. 
where  the  tide  ebbed  and  flowed. 
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a  market;  his  right  is  analogous  to  that  of  the  company       .  1829. 

in  this  case ;  but  the  lessee  of  market  tolls,  not  being      '^-^v-'^ 

1  i.    1  -1     •  111  The  Kino 

the  owner  of  the  soil,  is  not  ratable  to  the  poor  as  an  ^, 

occupier  of  a  tenement.  Rex  v.  Bell  (a).    The  mere  use        Avon 
of  landi  even  though  sole  and  exclusive,  does  not  give 
the  party  a  right  to  maintain  trespass.     Thus  trespass 
will  not  lie  for  the  disturbance  of  a  right  to  sit  in  a 
pew,  Dawtriev,  Dee(Jb)\    Stocks  v.  Booth{c);  nor  for 
the  infringement  of  a  right  of  common,  or  the  distur- 
bance of  a  private  right  of  way ;  because  it  is  a  damage 
done  to  a  privilege,  liberty,  or  easement,  which  one  man 
has  in  the  soil  of  another,  for  which  he  cannot  bring 
trespass,  though  he  may  have  an  action  on  the  case  : 
Com.  Dig,  Trespass,  D.     But  the  company  here  have 
not  the  sole  and  exclusive  use  of  the  river,  but  a  limited 
use  only,  which,  at  all  events,  would  not  support  tres- 
pass.    Thus  commissioners  of  sewers,  having  only  an 
authority  to  be  exercised  for  the  benefit  of  the  public^ 
which  vests  no  property  or  possessory  interest  in  them- 
selves, cannot  maintain  trespass;  The  Duke  of  New- 
castle v.  Clarke  {d).     Many  other  instances  of  a  similar 
kind  might  be  mentioned.     The  case  of  Buckeridge  v. 
Ingram  («),  which  has  been  cited  on  the  other  side,  is  a 
decisive  authority  to  shew  that  the  company  here  have 
no  interest  in  the  soil,  but  a  mere  easement   over  it. 
The   powers  given    to  the  undertakers  in  the  case   of 
Mollis  v.  Goldfinch  (/*),  cannot  be  distinguished   from 
those  conferred  upon  the  company  in  this  case ;  yet  there 


(a)  5  M.  &  S.  221.     And  see  lected  in  Byerley  v.  Windut^  7 

Rex  y.  Moiley,  3  D.  &  R.  385;  D.  &  R.  564 ;  5  B.  &  C.  1. 

S  B.  &  C.  227.  (d)  8  Taunt.  602  ;    2  Moore, 

(6)  2  Roll.  Rep.  139 ;  Palmer,  606. 

46.  (e)  2  Ves.  jun.  652. 

(c)  1  T.  R.  428.    See  all  the  (/)  2  D.&  R.  316 ;  1  B.  &  C. 

authorities  upon  this  point  col-  805. 


<■ 


:^ 
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1829.        i^  ^39  h^Id  tb^^  ^^^  proprietors  had  no  iotereat  in  th^ 
^*^^^*"^      soil,  ^nd  could  not  maintain  trespass  for  s(n  injury  done 
®^  '^^     to  it.  The  river  Avon,  like  other  navigable  rivers,  is  com- 
Avon         mon  to  all  the  King's  subjects ;  it  is  a  public  highway  ; 
FiU'  Abr.  Chemin,  A. ;  and  no  individual  can  have  the 
exclusive  ownership  or  occupation  of  it.     In  Rex  v.  The 
Severn  and  Wye  Railway  Company  (a),  where  a  railway 
was  made  under  the  auttiority  of  an  act  of  parliament,  by 
which  the  proprietors  were  incorporated,   and  it  was 
provided  that  the  public  should  have  the  beneficial  en- 
joyment of  the  railway ;  and   the  company  aft<srwards 
took  up  the  railway:   it  was  held,  that  a  mandamus 
might  issue  to  the  company  to  reinstate  the  railway.     In 
this  case  the  pompany  must  be  considered  as  mere  trus- 
tees for  the  public,  like  commissioners  of  sewers  or  trus- 
tees of  a  turnpike  road,  and  as  such  it  is  qpite  clear  that 
they  have  no  interest  or  occupation  in  respect  of  which 
they  can  be  rated  to  the  relief  of  the  poor.    The  argu- 
ments above  addressed  to  the  land  covered  with  water, 
are  equally  applicable  to  the  cuts  and  the  sluices.     The 
company  have  only  the  right  of  making  cuts  through  the 
soil  of  other  persons ;  and  that  gives  them  no  interest  in 
the  soil.     It  is  the  same  also  with  respect  to  the  sluices, 
which  cannot  be  distinguished  from  sluices  made  by 
commissioners  of  sewers. 

The  Court  took  time  to  consider  of  their  judgment, 
which  was  now  delivered  by 

Lord  Tenterden,  C.  J. — ^The  rate   in  dispute  in 
this  case  was  assessed  upon  locks,  a  sluice,  and  land 

4 

covered  with  water,  and  the  profits  arising  therefrom. 
On  appeal,  the  Court  of  Quarter  Sessions  amended  the 
rate  by  striking  out  the  words  ''  land  covered  with  water." 
The  question  in  this  case  was  precisely  the  same  as  that 

(a)  2  B.  &  A.  646. 


The  King 
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in  the  case  of  The  King  v.  The  Company/  of  Proprietors        13^9. 

of  the  Mersey  and  Irwell  Navigation,  decided  this  t/erm(a). 

In  that  case  we  were  of  opinipn  that  the  land  covered        "J. 

with  water  was  not  in  the  occupation  of  the  proprietors     ^  ^^^^ 

of  the  Mersey  and  Irwell  navigation,  and  therefore  that 

they  were  not  liable  to  be  rated  to  the  relief  of  the  poor 

in  respect  of  the  same.     In  this  case,  upon  the  same 

ground,  we  are  of  opinion  that  the  proprietors  of  the 

navigation  of  the  river  Avon  are  not  the  occupiers  of 

the  land  covered  with  water,  being  part  of  the  river  Avon, 

and  are  not  liable  to  be  rated  to  the  relief  of  the  poor 

in   respect  of  the   same;  and,  consequently,  that  the 

Court  of  Quarter  Sessions  did  right  in  amending  the 

rate  by  striking  out   of  it  the  words,  '*  land  covered 

with  water,  being  part  of  the  river  Avon."    We  copcur 

with  the  Court  of  Quarter  Sessions  in  deciding  that  the 

cut  or  navigable  canal,  which  was  actually  made  by  this 

company  upon  land  purchased  by  them,  and  the  lock 

which  they  have  erected  on  such  l^nd,  are,  acccording 

to  all  the  authorities,  fit  subjects  to  be  rated  to  the  relief 

of  the  poor;  and  this  our  opinion  being  conformable 

with  that  of  the  Court  of  Quarter  Sessions,  the  effect 

is,  that  the  rule  for  setting  aside  the  order  of  that  Court 

must  be  discharged. 

Order  of  Sessions  affirmed. 
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Certain  per-    - 
sons,  under  the 
authority  of  an 
act  of  parlia- 
ment, make 
navigable, 
clear,  cleanse, 
scour,  open, 
enlarge  and 
straighten,  a 
river,  dig  and 
cut  banks, 
erect  weirs, 
locks  and 
dams,  make 
new  cuts 
and  trenches 
through  lands 
adjoining, 
which  they 
purchase,  and 
make  towing 
paths  over  land 
partly  purchas- 
ed and  partly 
rented  by 
them  -.—Held, 
tliat  they  are 
not  ratable  as 
occupiers  of 
the  river  or  of 
the  land  taken 
for  the  pur- 
poses 01  the 
navigation,  but 
that  thev  are 
ratable  for  the 
new  cuts  and 
trenches,  and 
for  the  weirs, 
locks  and 
dams,  erected 
on  their  own 
land. 


The  King  v.  The  Mersey  and  Irwell  Navigation 

Company. 

XHE  churchwardens  and  overseers  of  the  poor  of  the 
township  of  Barton-upon-Irwell,  hi  the  county  palatine 
of  L^ancaster,  by  an  assessment  duly  made  and  allowed, 
assessed  the  company  of  proprietors  of  the  Mersey  and 
Irwell  Navigation  to  the  relief  of  the  poor  of  the  said 
township  in  the  following  form  : — 


Owners* 
Names. 

Occupiers' 
'Namet. 

Description  of 
Property. 

Annual 
Value. 

Rate  in  the 
Pound. 

The  Company 
of  Proprietors 
of  the  Mersey 
and  Irwell  Na- 
vigation. 

Ditto. 

For    land  taken 
and  used  for  the 
Mersey  and  Ir- 
well  navigation, 
towing    paths, 
locks  and  tonnage 
arising  therefrom. 

£*908  7*.  6d. 

£454  8i.  r^d. 

This  rate  was  appealed  against  at  the  sessions  for  the 
county  palatine  of  Lancaster^  held  by  adjournment  at 
Salford  in  the  said  county,  on  the  ISth  day  of  July, 
18279  when,  on  the  ground  that  the  amount  of  tonnage 
was  overvalued,  the  rate  was  amended  by  reducing  the 
above  sum  of  2903/.  7s.6d,  to  2600/.,  subject  to  the  opi- 
nion of  the  Court  of  King's  Bench  on  the  following 
case : — 

By  an  act  of  parliament,  passed  in  the  seventh  year  of 
the  reign  of  King  George  I.,  entitled,  **  An  Act  for 
making  the  rivers  Mersey  and  Irwell  navigable  from 
Manchester  to  Liverpool,  in  the  County  Palatine  of 
Lancaster,"  certain  persons  therein  nominated  as  under- 
takers, their  heirs  and  assigns,  were  authorised  and  em- 
powered, at  their  proper  costs  and  charges,  to  make  the 
said  rivers  Mersey  and  Irwell  navigable,  portable  and 
passable,  for  boats,  barges,  lighters  and  other  vessels, 
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from  Liverpool  to  a  place  called  Hunt's  Bank,  in  Man-         1839. 

Chester,  and  from  time  to  time  to  continue,  maintain,     _.    „ 

■  ,      ,  The  King 

support  and  use  such  navigation  by  themselves  or  others,  v. 

in  such  manner  in,  by,  through  and  upon  the  said  rivers,  M-«-nd 
as  they  the  said  undertakers,  their  heirs  or  assigns,  should  Navigation. 
think  fit,  and  for  those  purposes  to  clear^  scour,  open  and 
enlarge,  or  straighten  the  said  rivers  Mersejf  and  Irwell, 
and  to  dig  or  cut  the  banks  of  the  said  rivers  Mersey  and 
Irwell,  and  to  make  any  new  cuts,  trenches  or  passages 
for  water,  in,  upon  and  through  the  lands  and  grounds 
adjoining  or  near  unto  the  said  rivers  Mersey  and  Irwell, 
or  either  of  them,  as  should  be  necessary  and  proper  for 
the  navigation  and  passage  of  boats,  barges,  lighters  or 
other  vessels,  and  any  ways  necessary  for  the  more  con- 
venient, easy  and  better  carrying  on  and  effecting  the 
said  undertaking,  be  it  the  soil  or  ground  of  the  king's 
most  excellent  majesty,  his  heirs  or  successors,  or  of  any 
other  person  or  persons,  bodies  politic  or  corporate 
whatever ;  and  if  necessity  required  to  cut,  remove  and 
take  away  all  trees,  roots  of  trees,  gravel  beds  or  any 
other  impediments  whatsoever  which  might  any  ways 
hinder  navigation  either  in  sailing,  haling,  towing  or  draw- 
ing boats,  barges,  lighters  and  other  vessels,  with  men 
or  horses  or  otherwise  upon  the  said  rivers  Mersey  and 
Irwell,  or  upon  any  new  cuts,  trenches  or  passages  so 
from  time  to  time  to  be  made,  and  to  lay  the  same  on 
any  lands  thereto  adjoining,  and  to  build,  erect,  set  up 
and  make,  in,  over  or  on  the  said  rivers  or  lands  adjoin- 
ing or  near  to  tlie  same,  or  to  the  said  new  cuts,  trenches 
or  passages  so  to  be  made,  or  any  of  them,  such  and 
so  many  bridges,  sluices,  locks,  weirs,  pens  for  water, 
stakes,  dams  and  other  works  as  should  be  necessary  and 
convenient,  where  they,  the  said  undertakers,  their  heirs 
or  assigns,  should  think  fit,  and  from  time  to  time  when 
and  so  often  as  should  be  proper  and  convenient  to 
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i8S9.        alter,  repair,  increase,  enlarge  and  amend  the  same,  and 
SlT^"!^^      to  make*   have  and  use  necessary  ways,  passages  and 
V.  other  conveniences  for  the  carrying  and  conveying  of 

Mbbsby  and  ^^y  g^^^^  wares,  end  merchandizes  or  other  things  in, 
Navioatiok.  upon,  to  or  from  the  said  rivers,  passages,  trenches  or 
cuts,  and  for  carrying  and  conveying  of  any  goods,  wares, 
merchandizes  or  other  things,  in,  upon,  to«^or  from  the 
said  rivers,  passages,  trenches  or  cuts,  and  for  carrying 
and  conveying  of  all  manner  of  materials  for  perfecting, 
completing,  and  finishing  the  said  works  and  navigation, 
and  for  altering,  repairing  and  amending  the  same,  and 
lo  lay  and  work  the  said  materials  on  the  ground  near  to 
the  place  or  places  where  the  said  woilcs,  or  any  of  them, 
was,  were  or  should  be  made,  erected  or  done,  and  to 
amend,  heighten  or  alter  any  bridge,  or  to  tuni  or  alter 
any  highways,  in,  upon  or  near  unto  the  said  rivers 
Mersey  and  Irwell,  cuts,  trenches  or  passages  aforesaid, 
and  to  pull  down,  alter  or  demolish  any  mill,  weir  or  other 
obstruction  in,  upon  or  contiguous  to  the  said  rivers, 
cuts  or  passages,  which  might  obstruct  or  hinder  the 
savtgation  or  passage  thereon,  and  to  appoint,  set  out 
and  make  towing  paths,  banks  and  ways  for  towing, 
haling  or  drawing  of  boats,  barges,  lighters  and  other 
vessels  passing  in,  through  and  upon  the  said  rivers,  or 
the  cuts,  trenches,  or  passages  to  be  made  as  aforesaid, 
or  any  of  them,  and  from  time  to  time,  aad  at  all  tunes 
thereafter,  to  do  all  other  matters  or  things  necessary  or 
convenient  for  making,  maintaining,  continuing  and  per'* 
fecting  the  navigable  passages  of  the  said  rivers  Mersey 
and  Irwell  as  aforesaid,  or  for  the  improvement  or  pro* 
secution  thereof,  the  said  undertakers,  their  heirs  or 
assigns,  doing  as  little  damage  as  might  be.  And  first 
giving  mtisf action  to  the  respective  owners  or  proprietors 
of  such  mills,  weirs,  lands,  tenemenU  or  hereditaments 
ms  should  be  putted  dow.n,demoliskid,  altered,  dug  up,cut, 
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removed,  or  otherwise  made  use  of,  or  ihat  in  any  wise 
should  be  prejudiced  or  damaged  by  or  for  carrying  on, 
effecting,  preserving,  continuing  or  maintaining  the  said  v» 

navigation,  and  also  giving  satisfoction  for  all  damage  Irwbll 
that  should  be  done  to  the  grounda  near  to  the  place  or  Navkjatioit. 
places  where  the  said  works,  or  any  of  them,  was,  were 
Of  should  be  made,  erected  or  done,  by  carrying,  laying 
or  working  any  materials  thereon,  according  to  the  intent 
and  meaning  of  that  act,  as  was  thereaAer  in  and  by  tliat 
act  directed  and  appointed. 

And  it  was  thereby  further  enacted,  that  for  and  in 
consideration  of  the  great  charges  and  expenses  the  said 
undertakers,  their  heirs  or  assigns  should  be  at,  not  onl3r' 
in  making  the  said  rivers  Mersey  and  IrwelV  navigable  as 
aforesaid,  but  also,  in  making,  erecting,  repairing,  cleans** 
ing,  maintaining,  keeping  up  and  continuing  the  weirs^ 
works,  locks,  dams,  sluices,  bridges  and  other  matters 
uecessary  to  be  made  and  erected  as  aforesaid,  it  should 
and.  might  be  lawful  to  and  for  the  said  undertakers,  their 
beirs  and  assigns,  and  no  others,  from  time  to  time,  and 
at  all  times,  thereafter,  to  ask,  demand,  receive,  recover 
and  take  to  and  for  their  own  proper- use  and  behoof, 
in  respect  of  the  charges  and  expenses  aforesaid,  for 
all  and  every  such  coal,  cannel,  stone,  timber;  and*  other 
goods,  wares,  merchandizes  and  other  commodities*  what- 
soever, as  should  be  carried  or  conveyed-  in  any  boat,- 
barge,  ligluer  or  other  vessel,  in,  upon,  to  or  from  any 
part  of  th^  said  rivers  Mersey  and  Ir\vell>  between  Bank 
Key  and  the. said i  place,  called  Hunt's  Bank  in  Man- 
chester aforesaid,  such  rate  and  duty,  rates  and  duties, 
for  tonnage  over  and  besides  what  should  or  might  be 
paid  for  freight  or  carriage  of  the  said  goods,  as  the  said 
undertakers,  their  heirs  or  asMgns,  should  think  fit,  not 
exceeding  3s.  4(h  for  every  ton  of  such  coal,  cannel, 
stone,  slate,  timber,  or  other  goods,  wares,  merchimdizes 
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1829.        ^nd  commodities,  and  so  proportionably  for  every  quarter, 

^*^*^^*^^      or  less  quantity  or  weight,  the  same  rate  and  duty,  rates 

^  ^  and  duties,  to  be  paid  at  such  place  or  places  near  to  the 

Mersey  and   said  river,  and  iu  such  manner  as  the  said  undertakers^ 

Irwell 
Navigation,  their  heirs  or  assigns,  should  think  fit. 

And  after  reciting  that  it  would  be  necessary  in  some 
places  to  hale  and  tow  up  and  draw  up  the  said  rivers 
the  said  boats,  barges,  lighters  and  other  vessels,  by 
the  strength  of  men,  horses,  engines  and  other  means 
in  that  behalf  convenient,  it  was  therefore  thereby  further 
enacted,  that  it  should  and  might  be  lawful  to  and  for 
the  said  undertakers,  their  heirs  and  assigns,  their  agents 
and  workmen,  servants,  helpers  and  assistants,  to  set  up 
and  for  them,  and  the  boatmen,  bargemen  and  watermen 
passing  or  navigating  in  or  upon  the  said  rivers  Mersey 
and  Irwell,  or  in  or  upon  any  cuts,  streams  or  passages 
that  should  be  made  use  of  as  aforesaid,  winches  and 
other  engines,  in  convenient  places,  and  by  and  with 
the  same,  by  strength  of  men,  horses  or  beasts,  going 
upon  the  said  banks  or  lands  near  to  the  said  rivers, 
streams,  cuts  or  passages,  in  convenient  manner,  without 
the  least  hinderance,  trouble,  or  interruption  of  any  person 
or  persons  whatsoever,  to  draw,  tow  or  hale,  up  or  down 
the  said  rivers,  the  said  barges,  boats  or  other  vessels. 
And  it  was  thereby  further  enacted,  that  the  said  under- 
takers, their  heirs  or  assigns,  should,  (where  wanting,)  at 
their  own  costs  and  charges,  make,  set  up  and  from  time 
to  time  maintain  convenient  gates  and  bridges,  passages 
and  stiles,  in  all  the  hedges  and  fences  in  the  towing 
paths  and  ways  to  be  set  out  as  aforesaid,  and  over  the 
new  cuts,  trenches  and  passages  for  water  so  to  be  made, 
where  necessary  for  the  occupiers  of  lands,  tenements 
*  and  hereditaments  thereunto  adjoining  to  come  at  their 
lands  for  the  use  and  occupation  of  the  same,  in  such 
manner  as  the  said  commissioners,  or  any  seven  or  more 
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of  them,  sbauld  from  time  to  time  order  and  direct,  and 

should  not  remove  any  bed  of  sand,  or  gravel  pits,  or     rj^^  ^^^^ . 

other  things  for  preserving  of  fords,  nor  in  any  sort  hurt,  v, 

1.       ^  J.  i_'j  I--1L  Mersey  and 

obstruct  or  destroy  any  bridges,  highways,    common,       Jrwell 

public  or  private,  usual  fords  or  passages  over  the  said  Navigation. 
rivers,  or  either  of  them>  until  such  time  as  they  should 
first,  at  their  own  costs  and  charges,  have  made  up  and 
perfected  such  other  conveniences  for  passing  of  the 
same,  at.  or  near  the  same  places  as  should  be  as  con- 
venient to  pass  over  the  said  rivers,  or  either  of  them, 
as  the  said  commissioners,  or  any  seven  or  more  of 
them  should  adjudge  proper,  notice  being  first  given  to 
all  the  acting  commissioners  of  the  time  and  place  of  the 
meeting  to  adjudge  and  determine  of  such  conveniences 
to  be  made  as  aforesaid,  at  least  twenty  days  before  such, 
meeting,  and  all  such  conveniences  so  to  be  made  should 
from  time  to  time  be  maintained  in  good  and  sufficient 
repair  by  the  said  undertakers,  their  heirs  or  assigns. 

And  it  was  thereby  further  enacted,  that  if  the  said 
undertakers,  their  heirs  or  assigns,  should,  in  pursuance 
of  the  powers  given  by  the  said  act,  raise  the  water  in  the 
said  rivers  Mersey  and  Irwell  above  its  ancient  or  usual 
height,  whereby  the  adjacent  lands  might  be  more  liable 
to  be  overflowed  or  damaged  than  they  had  formerly 
been,  that  then  they,  the  said  undertakers,  their  heirs  or 
assigns,  should,  at  their  own  proper  costs  and  charges, 
from  time  to  time  cause  the  banks  of  the  said  rivers,  and 
of  all  such  streams,  trenches  or  brooks  as  come  into  the 
said  rivers,  or  either  of  them,  to  be  proportionably  raised, 
heightened  and  strengthened  in  all  parts  where  need 
should  require,  so  as  the  new  banks  should  be  able  and 
sufficient  to  contain  the  water  at  such  its  raised  height^ 
and  also  should,  from  time  to  time,  maintain  and  repair 
the  said  banks  as  often  as  occasion  should  require ;  and 
if  the  said  undertakers,  their  heirs  or  assigns,  in  pursu- 
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1899.        ance  of  the  powers  aforesaid,  should  make  any  new  cuts, 
Th«  KiivG      ^•^nch^s  or  passages  for  water,  by  reason  whereof,  or  by 

V.  means  of  the  navigation  to  be  made  and  effected  as  afore- 

Mersey  and        . ,  i       i  j       -.  i_  •     ^ 

Irwell      ^^^'  ^°y  person  or  persons  should  not  have  convenient 

Navigation,  ingress  or  egress  into  or  out  of  his,  her  or  their  respec- 
tive lands,  tenements  or  other  hereditaments,  or  any  part 
thereof,  as  he,  she  or  they  before  that  time  had,  or  as 
occassiop  should  require,  that  then  and  in  such  case  the 
said  undertakers, '  their  heirs  and  assigns  should,  at  their 
own  proper  costs  and  charges,  make,  erect,  and  from 
time  to  time  maintain,  such  suflScient  bridge  or  bridges, 
or  other  suficient '  passages  over  and  near  unto  every 
sucfa^  new  cut',  passage  or  trench,  as  by  the  said  commis- 
sioners, or  any  seven  or  more  of  them,  should  be  di- 
rected. Attd  it  was  thereby  further  enacted,  that  the 
said  rivers  Mersey  and  Irwell  were,  and  for  ever  there- 
after should  be,  esteemed  and  taken  to  be  navigable 
from  Liverpool  aforesaid  to  the  said  place  called  Hunt'? 
Bank  in  Matichester  aforesaid,  and  that  all  the  king's 
liege  people  whatsoever,  with  their  goods  and  merchan- 
dizes, might  have  and  lawfully  enjoy  their  free  passage 
in>  along,  through  and'  upon  the  said  rivers  Mersey  and 
Irwell,  or  any  part  thereof  between  Liverpool  aforesaid 
and  the  said  place  called' Hunt's  Bank,  in  Manchester 
aforesaid;  with  boats,  barges,  lighters  and  other  vessels, 
and  also  all  necessary  and  convenient  liberties  for  navi- 
gating the  same  without  any  let,  hinderance  or  obstruc- 
tion fit>m  any  person  or  persons  whatsoever,  paying  such 
rate  and  duty,  rates  and  duties,  as  were  by  that  act 
appointed  to  bd  paid  to  the  said  Undertakers,  their  Heirs 
or  assigns^  *  And  after  reciting  that  the  said  river  Mersey 
had  beeri  theretofore- and  then  was  ilavigdble  fro iti  Liver- 
pool to  Bank  Key,  it  was  further  enacted  that  all  godds* 
and  merchandizes  (as  theretofore  the  same  had  been) 
should'be^ndremain  free  and  ei^mpted' from  paying  any 
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tolls  duty  or  tonnage  to  the  said  undertakers,  their  heirs         1829. 
or  assigns,  between  Liverpool  and  Bank  Key  aforesaid.      ^^^*^ 

fSy  another  act  of  parhament,  passed  in  the  4th  year  of  «. 

the  reign  of  King  Geo.  3,  entitled  "  An  Act  for  altering  ^j^^,^^"*^ 
an  Act  passed  in  the  7th  year  of  the  reign  of  his  late  Navigation. 
Majesty  King  Geo.  I,  entitled  Aq  Act  for  making  the 
rivers  Mersey  and  Irwell  navigable  from  Liverpool  to 
Manchester,  in  the  county  palatine  of  Lancaster,  by 
incorporating  the  proprietors  of  the  said  navigation  and 
to  declare  their  respective  shares  therein  to  be  personal 
estate/'  the  then  proprietors  and  undertakers  were  in* 
corporated  by  the  n^me  of  '*  The  Company  of  Proprie- 
tors of  the  Mersey  and  Irwell  Navigation/'  and  invested 
>rith  the  same  powers  as  were  given  by  the  former  act* 

The  said  appellants,  and  the  undertakers  from  whom 
they  derive  their  title,  have  at  very  heavy  costs  and 
charges,  and  in  pursuance  of  the  powers  granted  to  them 
by  the  said  act,  made  and  maintained  and  still  do  main-* 
tain  and  continue  navigable  the  said  rivers  from  Liver- 
pool to  Manchester.  They  have  made  (and  kept  in 
order^  by  repairing  with  gravel  and  sand)  towing-patha 
by  the  side  of  the  whole  line  of  navigation,  by  cutting 
away  the  brows,  levelling  the  lands,  and  erecting  bridges 
over  brooks  and  ditches  crossing  the  towing-paths* 
They  pay  rent  for  the  towing-paths  along  some  parts 
of  the  line ;  wherever  they  have  not  bought  land  they  pay 
rent  for  the  towing-paths.  The  towing-paths  are  not 
fenced  off  from  the  adjoining  lands  except  in  a  few 
places,  and  in  these  instances  the  fences  have  been  made 
and  maintained  by  the  owners  of  the  adjoining  land  and 
not  by  the  appellants,  but  gates  have  been  erected  by  the 
company  at  the  fence  between  adjoining  fields  where  the 
landholders  have  required  it  to  prevent  the  cattle  tres- 
passing, and  such  gates  are  maintained  by  the  appel- 
lants.    The  banks  between  the  river  and  the  towing- 

VOL.  11.  1 
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1899.  path  have  been  repaired  sometimes  by  the  appellants, 

"^^'^^  but  chiefly  by  the  landowners,  who  have  in  that  case 

^,  been  supplied  by  the  appellants  with  stone  and  materials 

M£RSEY  and  ^^  ^  low  price,  to  induce  them  to  make  such  repairs. 

TrW£LL 

Navioatiok.  When  the  navigation  is  impeded,  the  appellants  scour 
and  dredge  the  river,  applying  the  gravel  and  sand  so 
taken  out  to  the  repairs  of  the  towing-paths,  and  selling 
the  surplus  when  they  have  more  gravel  or  sand  than  is 
necessary  for  that  purpose.  In  several  parts  of  the  navi- 
gation the  appellants  have  made  new  navigable  cuts,  con* 
meeting  different  parts  of  the  riven  Three  such  cuts,  of 
the  breadth  of  eight  yards  each,  and  being  altogether 
938  yards  in  length,  have  been  made  and  now  are  used 
by  the  appellants  in  the  township  of  Barton^upon-Irwell. 
The  land  necessary  for  these  cuts  belongs  to  the  appel- 
lants and  was  taken  by  them  under  the  powers  of  the  act, 
and  compensation  made  to  the  landowners  pursuant 
thereto.  The  length  of  the  navigation  within  the  town* 
ship  of  Barton-upon-Irwell  is  9  miles  7  furlongs.  Six 
miles  and  a  half  of  the  towing-path  is  within  the  town- 
ship of  Barton-upon-lrwell,  and  the  residue  thereof  is  in 
another  township. 

There  are  several  weirs  and  locks  on  the  navigation 
erected  and  maintained  by  the  appellants  within  the 
township  of  Barton-upon-lrwell,  and  the  surplus  water 
held  up  by  one  of  their  weirs  is  taken  from  the  appel- 
lants by  the  proprietors  of  a  neighbouring  mill,  who  pay 
an  annual  rent  to  the  appellants  for  it.  A  very  large 
traffic  is  carried  on  along  the  navigation  in  flats  and 
other  vessels,  belonging  in  part  to  the  appellants,  and 
the  residue  to  other  persons,  who  employ  them  in  the 
carriage  of  goods  between  Manchester  and  Liverpool. 
The  tonnage  actually  received  by  the  appellants  from  the 
other  persons,  together  with  the  tonnage  which  would 
be  received  by  them  if  the  vessels  so  employed  by  them- 
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Selves  were  the  property  of  other  persons,  amounts  te  a 

large  suoi^  fuid  the  proportion  thereof  payable  in  respect     The  King 

of  the  length  of  ihe  navigation  and  towing-paths  in  the  v* 

t  '        r  -n  T        11  1  Mersey  and 

township  of  mrton«ttpoii«irweU;  amounts  to  the  sum       Irwell 

ofseooi  The  appeUants  contended  that  they  were  not  Navigation. 
rataUe  at  all  for  or  in  respect  of  the  property  rated,  or 
if  ratable  at  all,  that  they  were  only  ratable  for  and  in 
respect  of  the  cuts«  and  not  in  respect  of  the  rest  of  the 
navigation  and  towing-paths,  and  that  in  such  case  they 
ought  only  to  be  rated  in  the  proportionate  part  of  the 
said  sum  of  2600/.,  which  should  be  considered  payable 
io  respect  of  the  length  of  the  said  cuts ;  and  further, 
that  they  were  not  ratable  for  tonnage  upon  their  own 
vessels,  which  paid  no  such  duty.  But  the  Court  of 
Quarter  Sessions  held  that  the  appellants  were  liable  to 
be  rated  for  the  whole  line  of  navigation  within  the 
township  of  Barton*upon*Irwell  in  respect  of  the  land 
taken  and  used  by  them  for  the  Mersey  and  Irwell  Navi- 
gation, the  towing-paths,  weirs,  locks,  cuts  and  sluices, 
but  assessed  the  annual  value  of  the  profits  at  2600/., 
and  ordered  tlie  sum  to  be  reduced  accordingly.  It  is 
agreed  that  the  several  acts  of  parliament  for  making 
and  regulating  the  said  navigation  shall  be  taken  as  part 
of  thia  case,  and  may  be  referred  to  as  such. 

Cowiney,  StarMe  and  Armstrongs  in  support  of  the 
order  of  sessions.  The  appellants  are  rated  in  respect 
of  four  things,  viz.  lands  taken  and  used,  towing-paths, 
weirs,  locks  and  sluices,  and  the  new  cuts.  As  to  the 
new  cuts,  the  appellants  stand  in  the  same  situation  as 
any  other  canal  company.  The  case  finds  that  the  laud 
taken  for  the  cuts  belongs  to  them.  They  are  ratable 
in  respect  of  the  weirs,  locks,  and  sluices.  Rex  v.  Mac-- 
donald{a).  Rex  v.  Cardingtopi  {b).     So  for  the  towing- 

(a)  U  East,  324.  (b)  Cowper,581. 
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1829.  paths.  Rex  v.  The  Mayor  of  London  (a).    They  are  liable 

'^'^''*^  for  land  taken  and  used  for  navigation.     The  case  find» 

X,,  that  the  appellants  have  made  and  maintained,  and  con- 

Measet  and  tinue  navigable,  the  said  rivers  from  Liverpool  to  Man- 

XRWELIj  

Navigation.  Chester.  They  scour  the  river  and  sell  the  gravel.  They 
have  exclusive  possession,  with  slight  exceptions  in 
favour  of  pleasure  boats  and  boats  with  manure.  The 
appellants  cut  away  mounds.  They  bought  land  for 
some  towing-paths.  The  act  of  parliament  makes  this 
a  public  navigable  river,  and  the  appellants  will  probably 
avail  themselves  of  tliis  circumstance  to  contend  that  this 
IS  like  a  highway.  They  will  perhaps  insist  that  this  was 
not  a  beneficial  occupation,  and  will  rely  upon  the  clause 
in  the  act  which  makes  the  navigation  a  highway.  The 
reason  why  trustees  of  turnpike  roads  are  not  rated  i^, 
that  they  are  not  beneficial  occupiers ;  it  being  provided 
by  the  general  turnpike  act  that  they  shall  not  directly  or 
indirectly  derive  any  benefit.  By  the  express  provision 
of  the  turnpike  act  '^  the  trustees  are  to  lay  into  roads 
the  land  which  they  are  directed  to  purchase"  (&).  This 
is  very  different  from  the  language  of  these  acts;  in  the 
first  of  which  the  words  are,  *'  to  and  for  their  own  pro* 
per  use  and  behoof."  The  second  act  states  that  the 
trustees  had  done  what  they  were  to  do.  It  was  a  con- 
dition precedent  that  they  should  make  compensation. 
They  must  therefore  have  bought  the  land  which  consti- 
tuted the  bed  of  the  river.  If  it  be  argued  that  they 
stand  in  the  same  situation  as  trustees,  it  is  sufficient  to 
refer  to  this  act.  [Sir  J.  Scarlett,  It  is  not  meant  to  be 
contended  that  the  occupation  was  not  beneficial.  The 
ground  taken  by  the  appellants  is,  that  they  were  not 
occupiers.]  In  Rex  v.  Mayor  of  Loudon  (c)  it  was  said 
that  the  possession  follows  the  property.     It  cannot  be 

(a)  4T.  R.  21.  (c)  4T.R.  21. 

(6)  3  Geo,  4;  c.  126,  s.  86. 
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doubted  that  the  appellants  were  in  the  actual  occupation,         1629. 
inasmuch  as  they  took  the  tolls.     Rex  v.  Jolliffe  (a),      ^'^'^/^ 
though  relied  upon  by  the  other  side«  is  in  truth  an  au-  ^^ 

thority  in  favour  of  the  respondents.  The  appellants  Mersey  and 
are  in  the  same  situation  as  Sir  John  Eden  was  there.  Navigation. 
In  Rexv.  BeU(Jh)  the  exclusive  use  of  a  waggon  way  was 
held  to  be  ratable.  The  case  of  Rex  v.  TAe  Weaver 
Navigation{c)  was  cited  at  the  sessions  on  account  of  a 
dictum  of  Mr.  Justice  Bayley,  but  there  must  be  a  mis- 
take in  the  report  of  that  case.  The  Court  can  only  look 
to  the  occupation.  If  that  case  is  accurately  reported, 
it  must  be  contended  on  the  part  of  the  respondents, 
that  the  soil  was  vested  in  them  by  4  Geo.  3.  [Lord 
Tenterden,  C.J.  Could  it  be  contended  that  the  company 
were  not  ratable  for  the  towing  paths  ?]  The  case  finds 
that  such  land  as  they  did  not  buy  they  pay  rent  for. 
[Bayletfy  J.  If  they  have  only  an  easement,  the  party 
who  has  the  possession  of  the  soil  is  alone  ratable.  Lord 
Tenterden,  C.  J.  The  question  then  is,  whether  the 
company  are  the  occupiers  of  the  river.]  They  are  also 
ratable  for  the  navigation.  The  first  statute  that  speaks 
of  purchase  money,  4  Geo.  3,  enacts  that  the  powers 
given  by  7  Geo.  1,  c.  15,  shall  be  vested  in  the  company 
of  proprietors  of  the  Mersey  and  Irwell  Navigation,  and 
enables  them  to  purchase  lands,  &c.  It  is  clear  that  the 
company  had  the  power  of  purchasing.  In  HoUis  v. 
Goldfinch  {d)  the  undertakers  of  the  navigation  had  no 
power  to  purchase  lands,  nor  did  the  act  recognise  in 
tbem  any  right  of  soil  in  the  beds  or  banks  of  the  rivers 
intended  to  be  made  navigable,  and  for  these  reasons 
the  Court  held  in  that  case  that  there  was  no  ground  for 
presuming  a  purchase,  and  that  therefore  trespass  quare 

(a)  2  T.  R.  90.  (d)  2  D.  &  R.  316;  1  B.&  C. 

(6)  7  T.  R.  508.  205. 

(c)  7  B.  &  C.  70. 
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1899.  clausum  fregit  was  not  makitainable.     So  in  the  Duke 

^''^"^^^^  of  Newcastle  v.  Clarke  (a),  the  Court  of  Common  Pleas 

9.  held  that  commissioners  of  sewers  bad  merely  an  autho- 

Mersey  and  pjjy^  jj^j  jjq|  gu^i,  ^  possessory  interest  as  would  entitle 

Navigatiok.  them  to  maintain  trespass.  But  in  Dif90n  ▼•  Collide  {b), 
the  contractors  for  the  completion  of  a  navigable  canal 
were  held  to  have  such  a  possession  as  would  entitle 
them  to  maintain  trespass.  The  statute  of  Elizabeth 
speaks  of  occupation.  Occupation  must  be  understood 
with  reference  to  the  subject-matter.  Here  it  must 
mean  the  persons  who  have  the  substantial,  beneficial 
and  apparent  occupation.  To  whom  could  the  over- 
seers look  as  occupiers  f  The  appellants  are  the  persons 
deriving  profit  from  the  navigation,  and  they  are  the 
persons  who  use  the  land  so  as  to  make  it  productive. 
The  gas  pipes  at  Rochdale,  Bath,  Brighton  (c),  and  Bir«- 
mingham,  are  all  rated.  The  case  of  Rex  v.  Jolliffe  (d), 
when  examined,  is  in  favour  of  the  appellants.  In  that 
case,  the  defendant  had  enjoyed  the  exclusive  right  of 
using  a  way-leave  over  land  which  he  held  in  common 
with  Mr.  Milbanke,  paying  a  certain  sum  yearly,  and  the 
privilege  of  using  a  way-leave  which  had  been  demised 
to  Sir  John  Eden,  Mr.  Justice  Ashurst  observes, 
**  that  it  cannot  be  said  that  the  defendant  was  an  occu* 
pier  of  any  thing,  for  all  that  he  has  is  a  concurrent  right 
given  him  by  Sir  John  Eden  of  making  use  of  this  way«> 
leave  at  so  much  per  ton  for  all  the  coals  that  he  should 
carry,  which  is  nothing  more  than  a  purchase  of  the 
liberty  of  carrying  every  ton  of  coals/'  Mr.  Justice 
Grose  says, ''  in  order  to  support  this  rate  the  defendant 
must  be  rated  either  for  the  way  or  the  land  over  which 
the  way  passes ;  but  he  cannot  be  rated  for  the  latter^ 

(a)  8  Taunt.  602.  and  Coke  Company,  8  D.  &  R. 

(6)5B.&A.600;1D.&R.225.      308;  5  B.&C.466. 
(c)  Rex  V.  Brigklon  Gas  Light         {d)  2  T.  R.  90. 
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because  the  land  must  have  been  before  rated  in  the        1829. 
hands  of  the  occupier  of  that  land.     Neither  is  he  liable      rn^X^^ 
to  be  rated  for  the  former,  because  it  is  positively  stated  «. 

that  he  never  made  the  waggon  ways,  which  he  had  the  ^i^^J^i"^ 
power  of  doing  under  the  leases,  but  by  the  consent  of  Navigation. 
Sir  John  Eden  he  has  used  those  way-leaves  which  Sir 
John  Eden  had  made,  and  if  any  person  could  be  rated 
for  those  way-leaves  it  would  be  Sir  Jokn  Eden**  Yet 
Sir  John  Eden  clearly  had  not  the  soil.  His  lordship's 
only  doubt  therefore  was  whether  a  profit  was  made  of 
the  use  of  the  soil.  In  Rex  v.  Bell  (a),  the  defendants, 
who  were  grantees  of  way-leaves,  had  inclosed  them, 
thereby  excluding  all  other  persons,  which  does  not  make 
a  very  material  difference.  If  the  Court  are  of  opinion 
dial  the  soil  of  the  river  is  not  vested  in  the  company, 
yet  if  the  whole  is  contributory  to  a  gross  profit,  the 
whole  is  ratable.  The  rate  must  be  entire.  It  is  next 
to  impossible  to  make  an  assessment  apportioning  the 
rate  upon  the  different  sources  of  profit.  The  cases 
shew  that  where  land  is  contributory  to  a  gross  profit 
the  whole  must  be  rated.  It  seems  to  have  been  con- 
sidered at  first  that  tolls  were  ratable.  When  it  was 
found  that  the  occupation  of  land  was  necessary,  the 
cases  shew  the  nature  of  the  occupation.  In  Rex  v.  Ni- 
cholson (i),  the  Court  held  that  tolls  must  be  connected 
with  something  real,  and  they  seem  to  have  considered 
that  making  them  payable  at  their  own  wharfs  and 
warehouses  was  sufficient.  In  Rex  v.  Macdonald  (c), 
the  Duke  of  Bridgewaler*s  trustees  were  held  to  be 
ratable  as  occupiers  of  a  canal  lock,  tunnel  dues  or  rates. 
In  Rex  V.  Ellis  {d),  the  lessee  of  the  fishery  was  held 


(a)  7  T.  R.  598.  v.  Coke^  8  D.  &  R.  666;  5  B.  & 

(6)  la  East,  330.  C.  797. 

(c)  19  East,  334;  and  see  Res         (d)  1  M.  &S.  652. 
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to  be  ratable,  and  In  Rex  v.  Hogg  {a),  a  house  and  engine 

Th   K  ^^^  carding  cotton,  because  held  at  an  entire  rent,  were 

V.  held  to  be  ratable.     So  here  the  appellants  are  ratable 

Iewell"     ^^^  ^^®  whole,  it  being  one  entire  property.     Rex  v. 

Navigation.  Bradford  {b).     [Lord  Tenlerden,  C.J.  There  the  Court 

held  that  it  was  one  office.]     But  Hollis  v.  Goldfinch  (c) 

does  not  shew  that  trespass  could  not  be  maintained. 

Here  they  drag  th?  river,  make  the  walls,  and  sell  the 

^'ater. 

Sir  J.  Scarlett^  J.  Williams,  Coltman  and  Aglionby, 
contrsi.  The  towing-paths  perhaps  present  a  difficulty, 
but  the  appellants  object  to  the  generality  of  the  rate, 
which  uses  the  word  '^  tonnage"  and  "  land  taken  and 
used,"  Rex  v.  Rebowe{d);  Rex  v.  Cardington  (e).  It  is 
impossible  to  state  the  law  more  clearly  than  is  done  by 
Lord  Elknborough  in  Rex  v.  Nicholson  {f).  Tolls  are 
pot,  as  tolls,  ratable  at  all.  Tolls  in  their  nature  are  not 
capable  of  occupation.  A  man  may  have  dominion  over 
water  appropriated  for  domestic  or  manufacturing  pur- 
poses, and  may  maintain  an  action  for  a  disturbance,  but 
he  can  have  no  qccupation  of  running  water.  A  flowing 
river,  the  soil  of  which  is  not  vested  in  the  company,  is 
not  capable  of  ^uch  occupation  by  them  as  to  render  the 
company  ratable,  notwithstanding  they  have  the  tolls  to 
their  own  use.  In  Rex  v.  Palmer  (g).  Lord  Tenterden, 
in  giving  t,he  judgment  of  the  Court,  says,  that  it  is  now 
fully  established  that  tolls  per  se  are  not  ratable.  The 
proprietors  of  a  navigation  are  therefore  ratable  only  as 

(fl)  1  T.  R.  721;  Cald.  266.  (c)  Cowp.  581;   1  Bott,  5th 

(b)  4  M.  &  S.  317.  ed.  154,  pi.  183. 

(c)  3  D.  &  R.  216;  1  B.  &  C.  (/)  12  East,  330. 

iJ05,  (g)  2  D.  &  R.  793;  1  B.  &  C. 

((/)    1    Const,    142,   pr.  177;      546. 
Cowp.  583 ;  1  Nol.  90. 
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the  occupiers  of  the  canal,  or  land  covered  with  water,        1839. 

for  their  tolls,  as  profits  arising  out  of  that  land  so  used,      ZT^^^ 

\  ^  The  Kino 

Rex  V.  Trustees  of  the  River  Weaver  (jo).     It  would  be  v, 

difficult  to  shew  that  the  soil  of  the  river  Mersey  was  ^j^^^^J^^^^ 
vested  in  the  company;  the  soil  is,  in  fact,  vested  in  Navigation. 
the  Duke  of  Lancaster :  and  the  soil  of  Irwell  is  vested 
in  the  owners  of  the  adjoining  lands.  The  acts  done  by 
the  company,  which  are  found  in  the  case,  are  prim& 
facie  evidence  of  occupation;  but  when  explained  they 
amount  to  nothing.  So  where  a  builder  is  engaged  in 
building  a  house,  his  acts  would,  unexplained,  be  evidence 
of  a  seisin  in  fee ;  and  it  would  be  the  same  with  a  person 
who  was  employed  to  build  the  custom-house  (&).  Here 
the  act  only  gives  the  company  a  right  of  possessing  ease-^ 
ments  over  the  soil.  No  words  in  the  act  enable  them 
to  purchase  the  soil  of  the  river,  though  there  are  words 
enabling  them  to  purchase  other  lands.  If  this  company 
is  ratable  in  respect  of  the  use  of  water  running  over 
land  in  the  parish,  some  future  age  may  rate  balloons 
passing  the  air  over  the  parish,  on  the  ground  that  cujus 
est  solum  ejus  est  usque  ad  calum.  This  is  a  most  un- 
grateful rate,  inasmuch  as  not  a  country  gentleman 
perhaps  would  attend  the  sessions  the  value  of  whose 
estate  was  not  doubled  by  this  navigation.  Where  turn- 
pike roads  are  made,  there  is  no  occupation  by  the 
trustees,  who  merely  receive  compensation  for  the  passage 
which  they  afford.  The  case  finds  that  part  of  the  rate 
18  imposed  in  respect  of  boats  belonging  to  the  com- 
pany, Rex  V.  Leeds  and  Liverpool  Canal  Company  (r), 

(a)  7  B.  &  C.  70,  D.  This  is  probably  the  mistake  of 

(6)  laHiemy.Hiem,  ISVes.  the  reporter;  but  the  supposed 

Vl%   Lord  JS/eion,  C,   is  repre-  dictum,  being  pluced  in  the  mar- 

sented  to  have  said,  *^  that  pos-  gin,  has  found  its  way  into  the 

session  was  not  even  primH  facie  indexes,  &c. 

evidence  of  property   in  land/'  (c)  6  T.  R.  53. 
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Upon  the  face  of  the  case  they  have  made  an  assessnieut 

jT  Ir^       for  the  amount  of  tonnage,  upon  a  supposition  that  their 

V.  own  boats  have  belonged  to  other  persons  and  paid  ton* 

Iew^Il"     nage.     [Lord  Tenterden,  C.  J.  If  the  company  occupy 

Navigation,  any  one  ratable  property  the  Court  should  not  quash  the 

rate,  but  send  it  back  to  the  sessions  to  be  amended.] 

The  Court  must  quash  the  rate»  Rex  v.  Dursley  {a).  Rex 

V.  Hogg  (ft).  Rex  V.  St.  Nicholas,  Gloucester  (c).  Rex  v. 

Corporation  (^  Batk{d).    The  rate  has  never  been  paid. 

There  can  be  no  inconvenience  therefore  from  quashing  it. 

Lord  Tenter  DEN,  C.  J. — I  am  of  opinion  that  the 
company  are  not  ratable  for  the  navigation  of  the  ancient 
river.  The  rate  being  made  upon  them  as  proprietors  of 
the  navigation,  the  order  must  be  quashed.  Of  the  new 
cuts  the  company  are  the  actual  purchasers,  so  of  the 
locks.  I  say  nothing  about  the  towing-paths,  because  it 
is  suggested  that  the  facts  are  incorrectly  stated.  We 
ought  to  quash  the  order  of  sessions,  and  send  back  the 
case  to  the  sessions  for  them  to  rate — if  they  can. 

Bay  LEY,  J. — At  first  it  struck  me  that  the  company 
were  liable  to  be  rated  for  the  whole.  As  to  the  navi- 
gation I  think  I  was  wrong.  To  bring  them  within  the 
statute  of  Elizabeth^  they  must  be  occupiers.  Being 
antitled  to  have  banks  to  hold  the  water,  I  thought  they 
were  occupiers.  But  they  can  maintain  no  description 
of  action  which  occupiers  can  (e).  They  have  merely 
an  easement.  Here  the  soil  of  the  ancient  bed  of  the 
river  does  not  belong  to  the  company.  They  have  only 
a  qualified  right.  The  soil  remains  in  the  original  owners, 
and  in  their  occupation.     Where  they  make  cuts  under 

(fl)  1 T.  R.  7«1;  Caldec.  266.  ((/)  5  East,  335. 

(6)  Caldec.  269.  {e)  And  see  Buszard  v.  Capely 

(c)  14  East,  609.  8  B.  &C.  141 ;  2  M.  &  R.  197. 
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the  power  given  them,  and  erect  weirs,  dama  or  locka,         i8S9. 
they  are  occupiert  of  the  land  where  these  stand.    Upon     ,^^^^ 
the  point  whether  the  rate  should  he  quashed  or  sent  t7. 

back  for  amendment,  I  think  it  ought  to  go  down  to  the    Mersey  and 
sessions  to  be  amended  by  rating  only  such  parts  as  are  Navigation. 
legally  ratable,  as  otherwise  you  will  reimburse  for  by- 
gone time  by  a  rate  upon  those  who  are  occupiers  at  the 
time  of  the  second  rate, 

LiTTLEDALE,  J. — I  am  entirely  of  the  same  opinion. 
I  think  the  navigation  is  not  ratable.  I  rather  think  the 
rate  should  go  back  to  the  sessions.  But  for  the  cir- 
cumstance mentioned  I  should  have  thought  the  rate 
should  be  quashed.  I  do  not  see  how  it  is  possible  to 
say  how  much  should  be  assessed  for  the  towing-paths. 
In  respect  of  the  cuts,  the  amount  may  perhaps  be  ascer- 
tained ;  but  with  respect  to  the  locks,  one  cannot  say 
how  much  of  the  2600/.  should  be  put  upon  that  part  of 
the  property;  but  that  is  for  the  justices. 

Paeke^  J. — ^This  case  has  been  argued  with  great 
ability.  At  last  it  resolves  itself  into  this.  Were  the 
company  the  occupiers  of  the  landf  The  older  cases 
seem  to  have  been  decided  upon  a  wish  to  extend  the 
funds^  and  by  looking  into  cases,  instead  of  attending  to 
the  words  of  the  act  of  parliament.  In  Williams  v. 
Jones  (a),  the  owner  of  a  ferry  was  held  not  to  be  ratable 
for  the  tolls  in  the  parish  where  they  were  collected,  and 
where  one  of  the  termini  of  the  ferry  was  situated,  and 
on  which  the  ferry  boat  was  secured  by  means  of  a  post 
in  the  ground  (b).  I  think  the  company  are  not  ratable 
for  the  bed  of  the  river,  but  that  they  are  ratable  for  the 
locks,  the  weirs,  and  the  cuts.     I  do  not  see  how  this  is 

(a)  12  East,  346. 

(6)  See  Peter  v.  Kendall,  6  B.  &  C.  703. 
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distinguishable  from  the  case  of  a  ferry.     They  are  not 

,^^^^1^^     occupiers  of  the  highway.     Tliey  have  merely  a  special 

V.  power  in  it.    There  may  be  a  difficulty  in  fixing  the 

Irwell       quantum  of  rate.    That»  however,  is  not  for  us  but  for 

Navigation,  the  sessions. 

Order  of  Sessions  quashed,  the  case  to  be 
remitted  to  the  sessions  to  consider  of  amend- 
ing the  rate,  to  rehear  and  reconsider  the 
same. 


The  King  v.  The  Justices  of  Devon. 

Where  an  or-  On  the  8th  of  April,  1828,  an  order  of  removal  from 
is  served  so       Upottery,  Devon,  to  Pitminster,  Somerset,  was  served 

late  that  an      qu  ||j^  overseers  of  the  latter  parish.     By  the  practice 

appeal  cannot 

be  tried  at  the  of  the  Court  of  Quarter  Sessions  for  Devon,  an  appeal 

next  sessions,    ^^      ^^^  entered  and  respited  without  notice,  but  it  can- 
it  IS  not  neces-        -^  ^  ^  .... 
sary  that  an      not  be  tried  without  giving  notice,  eight  days  clear  before 

be^ered"at    ^^®   sessions.     No   appeal  was  entered  at  the  Easter 
those  sessions.  Sessions,  which  were  held  at  the  Castle  of  Exeter,  about 

30  miles  from  Pitminster;  but  at  the  July  Sessions  the 
regular  notice  to  try  the  appeal  had  been  served.  The 
Court  of  Quarter  Sessions,  being  of  opinion  that  it  ought 
to  have  been  entered  at  the  Easter  Sessions,  refused  to 
hear  the  appeal.  In  Michaelmas  Term  last,  Colerielge 
upon  the  authority  of  the  case  of  The  King  v.  The  Jus- 
tices of  Southampton  (a),  obtained  a  rule  nisi  for  a  man- 
damus to  the  justices  to  enter  a  continuance  and  hear 
the  appeal. 

Crotoder  and  Praed  now  shewed  cause.  An  appeal 
against  an  order  of  removal  must  be  made  to  the  next 
possible  sessions.     The  King  v.  The  Justices  of  the  East 

(a)  6  M.  &  S.  394.    For  the  facts  of  this  case  vide  post,  1S6. 
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Riding  of  Yorkshire  (a).     If  the  party  a^rieved  by  the        ^®*^- 

order  cannot  give  notice  for  the  full  number  of  days,  he     x^q  Kikq 

mast  enter  and  respite.     The  King  v.  The  Justices  of^    ,^* 

ri      T?-.  T  .  The  Justices 

Glocestershire  (6);  The  King  v.  The  Justices  of  Hereford^    of  Devon. 

shire  (c).    In  The  King  v.  The  Justices  of  the  West  Riding 

of  Yorkshire  {d),  where  six  days  only  intervened  between 

the  service  of  the  'order  and  the  sessions,  Le  Blanc,  J.> 

said, ''  We  do  not  think  that  the  parish  were  entitled  strictly 

to  pass  over  the  first  sessions."     [Lord  Tenterden,  C.J. 

What  is  the  advantage  of  such  a  proceeding?]     It  aifords 

the  parties  an  opportunity  of  compromising  in  the  interval 

between  the  two  sessions.     [Lord  Tenterden,  C.  J.  They 

are  not  bound  to  give  notice  until  just  before  the  ses-^ 

sions  at  which  they  try.] 

Coleridge  and  Escott,  in  support  of  the  rule.  In  The 
King  v.  The  Justices  of  Essex  {e),  this  Court  granted  the 
application  which  is  now  made,  on  the  ground  that  it 
would  be  idle  to  enter  an  appeal  where  the  order  of 
removal  had  been  served  too  late  to  entitle  the  parties  to 
try  their  appeal  at  the  next  sessions.  Lord  Ellenborough 
says,  **  The  statute  13  8c  14  Car.  2,  certainly  directs  the 
appeal  to  be  at  the  next  quarter  sessions,  but  that  must 
mean  at  the  next  practicable  sessions.  The  parish 
officers  must  have  a  reasonable  time  allowed  them  to 
make  the  necessary  inquiries,  that  they  may  judge  of  the 
propriety  of  appealing  or  not.  The  notice  here  is  served 
on  the  Saturday.  I  am  of  opinion  that  they  are  not 
bound  to  devote  Sunday  to  such  a  purpose.  They  have 
then  only  one  entire  day,  t.  e.  the  Monday,  to  get  the 
necessary  information,  and  to  consider  whether  they  will 
appeal  or  not,  and  that,  in  my  judgment,  is  not  suffi- 

(a)  Dougl.  193.  (</)  4  M.  &  S.  327. 

(b)  Ibid.  191.  (e)  1  B.  &  A.  ^10. 

(c)  3  T.  R.  504. 
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cient     It  has  been  aaid^  that  altiiougfa  the  appeal  could 
not  Jiave  been  heard  at  those  sessions,  still  it  ought  to 
2,.  have  been  entered  and  respited;  but  that  would  only  be 

The  Justices   incurring  a  useless  expense,  without  conferring  anj  be- 

nefiton  either  party,  and  was  therefore  quite  unnecessary/' 
In  The  King  r.  The  Justices  of  the  fVest  Biding  of  York- 
shire {a)^  the  appellants  not  only  passed  over  the  first  ses- 
sions, but  merely  entered  and  respited  at  the  second  ses- 
sions; and  Le  BlanCy  J.  said,  that  if  they  had  done  at 
the  second  as  much  as  they  ought  to  have  done,  the 
Court  would  have  relieved  them.  In  The  King  v.  The 
Justices  of  Southampton  {b),  the  order  of  removal  was 
made  on  the  2d  of  January,  but  not  served  till  the  7th, 
and  the  Epiphany  Sessions  were  held  on  the  14th.  No 
appeal  was  entered  at  those  sessions,  and  being  entered 
at  the  Easter  Sessions,  after  eight  days'  notice,  as  re- 
quired by  the  practice  of  the  Court,  as  well  as  in  Devon* 
shire,  it  was  dismissed  by  the  Court,  who  conceived  that 
the  appeal  ought  to  have  been  entered  and  respited  at 
the  former  sessions.  There  the  Court  made  the  rule  for. 
the  mandamus  absolute. 

Cur.  adv.  vult. 

Lord  Tentebden,  C.J.  after  stating  the  facts  of  the 
case. — The  appellant  parish  could  not  have  tried  their 
appeal  at  the  Easter  Sessions.  It  has,  however,  been 
contended  that  it  should  then  have  been  entered  and 
respited.  To  enter,  for  the  mere  purpose  of  adjourning, 
would  merely  occasion  unnecessary  expense.  The  only 
inconvenience  which  can  result  from  oiir  holding  that  it 
is  not  necessary  to  enter  an  appeal  at  the  first  sessions, 
where  it  cannot  be  tried  at  those  sessions,  is,  that  the 
removing  parish  may  be  kept  in  ignorance  of  the  inten- 
tion to  appeal  until  eight  days  before  the  second  ses- 

(a)  4  M.  &  S.  327.  (6)  6  M.  &  S.  394. 


or  Devon. 
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sioDS.     But  this  inconvenience^  if  it  shall  be  found  to 

arise,  may  be  met  by  the  Court  of  Quarter  Sessions     _.    _^ 

...  It-,  1  The  KrNO 

requiring^  that,  under  such  ctrcurastances,  a  longer  notice  v. 

shall  be  given.  The  Justices 

Rule  absolute  (a). 

(a)  And  see  The  King  v.  The  y.  The  Justiceg  of  Kent,  (in  Len* 

Justkei  of  Wilts,  2  Bott,  4th  ed.  ham  v.  Pluckley,)  3  M.  &  R.  410, 

7ir,  5rfi  edit.  725;  The  King  v.  8  B.  &C.  639;  TheKing  v.  The 

The  Justices  of  Flintshire,  7  T.  R.  Justices  of  Kent,  (in  the  matter  of 

800;  The  King  v.  The  Justices  Ritchie,)  9  B.  &  C.  383. 
ofDorset,  15  East,  200;  TheKing 


Pellbw  x7.  The  Hundred  of  East  Wonford. 

Case,  on  9  Geo.  1,  c.  22,  for  damage  by  fire  to  cer-  4  termor,  and 

tam  barns  and  outhouses,  bemg  at  the  time  or  the  fire  seised  of  the 

in  the  occupation  of  John  Otton,  the  reversion  thereof,  ^"^^J^^^u*"**" 

after  a  certain  term  of  years^  belonging  to  the  plaintiff,  term,  may 

At  the  trial  before  Park,  J.  at  the  Exeter  spring  assizes.  T^^J^'tT 

1827,  (&)  the  plaintiff  was  nonsuited,  subject  to  the  opi-  '*^«  extent  of 

nion  of  this  Court  on  the  follovtring  case  :  the  hundred 

The  plaintiff,  before  and  at  the  time  of  the  fires  herein-  ^o*"  '*^?  '''^ 
*^    .  ,     ,  ,  resulting  from 

after  mentioned,  was  and  still  is  the  proprietor  of  an  estate  a  felonious 
called  Canonteign,  in  the  parish  of  Christow,  and  within  g^ct^of  theW-" 
the  hundred  of  Wonford  and  county  of  Devon.  Upon  this  possessionary 
estate  stood  a  large  house,  formerly  a  mansion,  but  for  ^^y  interests. 

many  years  past  used  as  a  farm-house ;  and  this  house,  with      Where  the 

.  reversioner 

an  extensive  range  of  barns  and  other  outhouses  belong-  saes,  no  ser- 
vant of  his 
having  had  the  care  of  the  premises,  he  is  the  proper  person  to  give  in  an  examination. 
The  examinant  is  not  bound  to  state  mere  suspicions  entertained  by  him  as  to 
tbeperson  who  committed  the  o£fence, unless  interro^ted  thereto  by  the  magistrate. 
Ine  two  days  allowed  by  9  Geo.  1,  c.  22,  for  giving  notice  of  the  offence,  are 
exclusive  of  the  day  on  which  the  fire  happens. 

(6)  Counsel  for  the  plaintiff,       defendant,  Wilde,  Serjeant,  and 
Coleridge  and  Praed;   for  the      Carter. 
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ing  thereto,  formed  the  barton  (a)  of  Canon teigii.  The 
house,  barns,  and  outhouses,  except  one  stable,  and 
another  of  the  outhouses  used  as  a  dog-kennel,  long 
before  and  at  the  time  of  the  fire  were  in  the  possession 
of  ^  John  OUon,  as  tenant  to  the  plaintiff;  Ottofi,  with 
his  wife  and  family,  residing  in  the  house,  and  occupy- 
ing the  greater  part  of  it.  The  other  part  of  the  house 
was  occupied  by  John  Pennington,  the  plaintiff's  game- 
keeper, who  had  lived  there  some  years  with  his  wife 
and  family;  Pennington  also  used  the  stable  and  dog- 
kennel,  but  had  nothing  to  do  with  the  other  outhouses. 
The  plaintiff  himself  resided  at  Stokelake,  in  the  parish 
of  Hennock,  about  four  miles  from  Canonteign.  On 
the  morning  of  Saturday,  July  9,  1825,  the  plaintiff, 
with  some  other  gentlemen,  his  friends,  went  from  Stoke- 
lake  to  Canonteign  barton,  and  taking  Pennington  with 
them  were  afterwards  engaged  in  shooting  rabbits  in  a 
part  of  the  estate  distant  about  a  quarter  of  a  mile  from 
the  barton,  on  the  top  of  a  high  hill,  which  commanded 
a  view  of  the  mansion  and  of  all  the  outbuildings.  While 
they  were  so  engaged,  at  about  two  o'clock,  p.  m.  fires 
were  observed  to  break  out  in  several  parts  of  the  pre- 
mises; first  in  one  of  the  barns,  and  then  in  another 
barn  distant  300  yards  from  the  first;  afterwards  in  the 
dog-kennel,  which  was  separated  from  the  last-men- 
tioned barn,  and  then  in  other  of  the  outbuildings. 
The  fires  were  immediately  seen  by  the  plaintiff,  and  he, 
as  well  as  the  persons  with  him,  hastened  to  the  spot, 
and  were  actively  employed  for  a  considerable  time  in 
endeavouring  to  extinguish  the  flames.  The  barns  and 
outhouses  were,  however,  burnt  down.  The  plaintiff 
did  not  leave  the  place  till  about  five  o'clock,  p.m.  when 
it  was  supposed  the  fire  had  been  subdued;  but  it  broke 

(a)  In  the  West  of  England      stead.     Fi(/e  Spelnmn,  ver6o  Ber- 
this  word  signifies  a  farm  homo-      tona. 


HILARY  TERM,  IX  AND  k  GEO.  IV. 

out  again  in  some  of  the  ruins,  and  was  burning  a  little 
between  one  and  two  o'clock  in  the  following  morning. 
On  the  day  of  the  fire,  and  long  before,  Ottoti,  his  wife 
and  family,  and  Pennington  and  his  wife  and .  family, 
were  living  upon  the  premises  as  aforesaid,  and  Otton 
had  in  his  employ  upon  the  premises  several  farming 
servants.  Oiton  and  several  other  persons  known  to 
•the  plaintiff  were  present  in  the  barton^  amongst  the 
buildings,  when  the  fire  broke  out,  and  when  the  plaintiff, 
his  friends  and  Pennington,  came  there  from  the  bill ; 
and  one  of  those  persons,  not  a  servant  of  Otton*s, 
shortly  afterwards  discovered  a  ball  of  flax  on  fire 
tinder  some  straw  in  one  of  the  outbuildings  not  then  in 
flames,  of  which  fact  the  plaintiff  was  then  informed: 
The  damage  done  to  the  barns  and  other  outhouses  iii 
the  possession  of  Otton  greatly  exceeded  200/.,  and  the 
fire  was  wilful  and  malicious.  The  plaintiff^  on  the 
evening  of  the  same  day,  after  his  return  home,  meiK^ 
tioned  to  one  of  his  friends  the  name  of  a  person  whom 
he  suspected  to  be  the  author  of  the  fire,  and  he  re^ 
tained  the  same  suspicion  long  after  the  time  of  his  ex-* 
amination  hereinafter  mentioned.  On  Monday,  July  1 1, 
notice  of  the  offeuce  was  given  by  the  plaintiff  to  four  in- 
habitants of  the  village  of  Christow,  that  being  the 
nearest  village  to  Canonteign,  and  in  the  same  parish. 
On  the  14th  of  the  same  month  the  plaintiff  gave  in 
his  examination  upon  oath  to  a  magistrate  of  the  county, 
being  the  magistrate  resident  nearest  to  Canonteign,  at 
the  distance  of  about  a  mile  and  a.  half  from  that  place; 
The  examination  stated,  that  "  on  Saturday  last,  the 
9th  day  of  this  instant  July,  the  bams  and  outhouses, 
part  of  the  barton  of  Canonteign,  situate  in  the  parish 
of  Christow,  in  the  hundred  of  Wonford  and  said  county 
of  Devon,  and  now  in  the  possession  of  John  Otton,  and 
the  property  of  him  the  said  Pownall  Bastard  Pellewy 
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were  anlawfuUyr  wilfallj,  malicioiiBlj,  «iid  feloniously 
set  OB  fire;  and  this  deponent  further  sfutb,  that  be  doe$ 
not  know  the  person  or  persons  who  committed  the  s«i4 
offence^  or  any  of  them. 

PownaU  B0Mi4trd  Pelkwr 

No  other  person  was  exanined. 

At  the  following  Christmas  Otton  gave  up  his  interest 
IB  the  estate,  and  the  plaintiff  took  possession  of  it. 
The  repairs  which  have  been  done  to  the  buildings  in- 
jured Or  destroyed  by  the  fires,  have  been  done  under 
tlleplaintiff^s  orders,  and  at  his  expense.  The  offenders 
baire  not  been  appreh^oded  and  convicted  of  the  above* 
mentioned  offence^nor  any  one  of  them  (<i).  This  action 
was  ^mmeneed  agaiilst  -the  hundred  within  one  year 
nest  after*  tbe  offence  had  been  committed. 


Praed,  for  the  plaintiff.  Four  objections  were  raised 
to  the  plaintiff's  right  to  recover  in  this  action.  First, 
it  Was  insisted  that  the  plaintiff  was  incapable  of  suing, 
being  merely  a  reversioner ;  but  it  is  submitted  that  the 
plaintiff  is  within  the  words  of  the  act,  which  are  very 
laige^  and  extend  to  every  person  sustaining  damage  (i)» 
The  plaintiff  has  sustained  damage.  The  repairs  were 
done  at  his  expense,  and  he  has  paid  the  amount.  This 
act  is  remedial,  and  is  to  receive  a  liberal  construction; 
though  it  was  contended  at  the  trial,  that  as  against  the 
bundred  the  proceedii^  is  to  be  considered  as  penal. 
The  eame  act  may  be  both  penal  and  remedial.  Bo9ie9 
y^Boothid),  'RaicUffe  v.  Eitn  (d),  Hyde  v.  Cogan  (e).     In 


(a)  t)tton  was  tried  for  arson 
on  the  prosecution  of  Captain 
PfAdp,  and  was  aoqnitted. 

(b)  By  0  Geo.  1,  o.  29-,  s.  7,  the 
remedy  is  given  <'  to  all  and  every 
the  person  and  persons  for  the 
damages  they  shall  have  sustained 


or  suffered.''    The  corresponding 
words  in  7  8c  8  Gto,  4,  c.  Sl,  s. 
9,  are, ''  to  the  penoa  or  persons 
damnified  by  the  offence.* 

(c)  8  W.  Bla.  1226. 

\d)  Cowp.  485. 

(«)  Dpugl.  699. 
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the  Riot  Act  (a)  the  words  are  not  so  strong.  [Lord 
Tenterden,  C.  J .  You  need  not  labour  that  point.  It 
is  penal  as  far  as  respects  the  offender,  but  remedial  as 
against  the  hundred.]  Wilmotv.  Horton(b),  Serjt.  Wil' 
iiams^s  note  to  Pomfret  v.  Rieroft  {e).  The  hundred  can- 
not set  up  a  contract  between  the  plaintiff  and  his  lessee. 
[Lord  TetUerdm^  C.J.  It  does  not  appear  that  there  was 
any  contract.  Bayley,  J.  I  believe  there  are  many  cases 
in  which  the  reversioner  has  sued.]  The  question  came 
before  the  Court  in  The  Duke  of  Somerset  v.  Hundred  of 
Mere  {d),  but  the  decision  proceeded  upon  a  different 
point.  In  Jefferson  v.  Jefferson  (e),  it  was  said  to  be 
nnreasonable  to  compel  the  party  to  wait  until  the  rever- 
sionary interest  became  vested  in  possession.  It  would 
be  equally  unreasonable  here.  The  plaintiff  sustained 
immediate  damage;  for  if  he  had  wished  to  sell  he  could 
not  have  obtained  so  large  a  price.  That  is  a  sufficient 
cause  of  action.  Jesserv.Gifford(f), 

The  defendant's  second  objection  was,  that  the  two 
days  for  giving  the  notice  are  both  inclusive,  and  that 
the  notice  not  having  been  given  till  the  Monday  was 
too  late.  This  objection  is  founded  upon  a  note  of  Mr. 
Serjt.  WiUiams  to  Pinkney  v.  Inhabitants  de  Roteland  (g), 
where,  upon  27  Eliz.  c.  IS,  s.  9,  which  requires  the 
action  against  the  hundred  for  a  robbery  under  the  statute 
of  Hue  and  Cry,  (15  Edw.  1,  stat.  £,  c.  1  &  2,)  to  be 
brought  ufithin  one  year  after  such  robbery,  it  is  stated  to 
have  been  adjudged  in  Norris  v.  Hundred  qfGawtry{h), 
that  the  day  when  the  robbery  was  committed  is  to  be 
included  in  the  year;  as  if  a  robbery  be  committed  on 
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(a)  1  Geo,  l,8tat.  9,  c.  5. 

(b)  Dougl.  708,n.(d). 

(c)  1  Wms.  Saund.  SSI. 

id)  4B.  &C.  167;  6  D.&R. 
247. 


(e)  S  Levinz,  180. 

(/)  4  Burr.  8141. 

(g)  2  WroB.Saond.  375,  n.  (3). 

(A)  Hob.  139, 

K  2 
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the  9th  of  October^  the  action  mustj  at  the  latest,  be 
brought  on  the  8th  October  following.     But  in  Nesham 
V.  Armstrong  (a)  notice  was  given  on  the  22d  of  March, 
where  the  fire  was  on  the  20th.     That  case  arose  upon 
this   very  statute  of  9  Geo.  I,  and  no  objection   was 
taken  by  Richardson,  who  argued  for  the  defendant|  that 
the  notice  was  not  in  time.     He  appears  not  to  have 
thought  the  point  arguable.     The  statute  of  uses  (6) 
requires  indentures  of  bargain  and  sale  to  be  inrolied 
within  six  months ;  upon  which  Liord  Coke  says  {c),  **  so 
as  the  date  itself  is  taken  exclusive."    The  1 7  Geo.  S, 
c.  26^  requiring  memorials  of  annuities  to  be  inrolied 
within  20  days  (d),  has  been  construed  to  exclude  the 
day  of  execution.      Fallon,  exparte  (e).    In  Lester  v. 
Garland,(f)  the  cases  were  reviewed  by  Grant,  M.  R., 
and  the  conclusion  at  which  he  arrived  was  this,  that 
the  day  of  the  act  done  is  to  be  excluded,  unless  the 
party  to  be  affected  by  the  computation  be  party  or  privy 
to  such  act.     Here  the  effect  of  treating  Saturday  as  one 
of  the  two  days  would  be  to  throw  back  the  act  done 
to  the  Friday.     Duncan  v.  Carlton  (g).    [Bayley^  J.  It 
has  been  held,  upon  the  statute  of  William  (A),  that  the 
five  days  are  to  be  considered  as  five  times  24  hours.] 

The  third  objection  was,  that  the  plaintiff  was  not 
the  proper  person  to  give  in  an  examination;  and  for 
this  two  cases  are  relied  on,  Nesham  v.  Armstrong  (t), 
and  The  Duke  of  Somerset  v.  Hundred  of  Mere  (k).  In 
the  former  case  the  objection  was,  that  the  partner  was 


(fl)  Holt,  N.  P.  C.  466, 1  B.& 
A.  146. 
(h)  27  Hen.  8,  c.  16. 

(c)  8  Inst.  674. 

(d)  17  Geo.Sf  c.  26,  8.3;  now 
30  days  by  53  Geo.Sf  c.  141. 

(e)  5  T.  R.  283. 
{/)  15  Ves.  241. 


(g)  4  D.  &R.  391,  2B.  &C. 

798. 

(A)  2  IT.  4-  3f.  sess.  l,c.  5. 

(i)  Holt  N.  p.  C.  460, 1  B.&A. 

146. 
{k)  6D.  &R247;  4  B.&C. 

167. 
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not  examined.  IBayley,  J.  There  the  examinant  con- 
fined himself  to  saying  that  he  did  not  know.]  Lord 
Ellenborough  says,  "  Looking  at  the  object  of  the  act 
of  parliament,  it  is  clear  that  the  legislature  intended 
that  the  hundred  should  have  the  knowledge  of  all  the 
parties  claiming  the  benefit  of  that  act.  It  may  be  true, 
that  as  far  as  respects  property,  the  possession  of  one 
joint  tenant  is  the  possession  of  all.  But  it  does  not 
thence  follow  that  the  knowledge  of  one  is  the  know- 
ledge of  all;  this  act  confers  a  benefit  on  certain  con- 
ditions, one  of  which  is,  that  the  party  claiming  such 
benefit  must  make  oath  whether  he  or  they  have  any 
knowledge  of  the  persons  that  conunitted  such  act." 
In  The  Duke  of  Somerset  v.  Mere  the  premises  were  in 
the  actual  care  of  a  servant;  but  the  only  person  ex- 
amined was  the  steward,  who  had  not  the  care  of  the 
property,  but  lived  at  a  distance.  Here  there  was  no 
servant  in  charge  of  the  outhouses  and  bams  which  were 
destroyed.  The  plaintiff  could  not  compel  the  tenant 
to  go .  before  the  magistrates,  nor  had  the  latter  any 
power  of  sending  for  him.  They  were  acting  only 
ministerially.  Helier  v.  Hundred  of  Benhurst  (a). 

The  fourth  point  taken  is  as  to  the  matter  of  the  ex- 
amination; and  it  is  objected  that  the  plaintiff  did  not 
state  that  he  entertained  suspicion  of  the  offender.  It 
is  necessary  that  the  examinant  should  state  whether  he 
knows  who  the  offender  is.  Tkurtell  v.  Hundred  of 
Mutfordijb),  That  is  all  that  the  act  requires;  and,  as 
was  said  in  William  King  v.  Inhabitants  of  Bishop* s  Sut- 
ton (c),  it  is  dangerous  to  go  out  of  the  words  of  the 
act.  In  Nesham  v.  Armstrong  the  same  objection  might 
have  been  taken.  Indeed  scarcely  any  case  can  be  sup- 
posed in  which  the  examinant  does  not  entertain  some 
slight  suspicion.      But  it  is  not  usual  to  state  these 

(a)  Cro.  Car.  211.  (fi)  3  East,  400.  (c)  «  Stra.  1247. 
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suspicions,  and  their  disclosure  might  be  attended  with 
dangerous  consequences.  Besides,  though  it  is  stated 
that  the  plaintiff  had  suspicions  before  and  after,  it  does 
not  necessarily  follow  that  he  entertained  those  suspi* 
cions  at  the  time  of  the  examination. 


Follett  contrd.     Upon  the  first  point  the  defendant 
does  not  contend  that  a  reversioner  has  not  such   an 
interest  as  will  in  genera)  entitle  him  to  maintain  an 
action,  but  he  denies  that  he  has  such  a  right  given  him 
by  this  act;  and  he  submits  that  the  word  "  persons'*  is 
not  to  be  applied  to  distinct  interests,  but  must  be  con« 
fined  to  persons  jointly  interested.    Otaly  one  offence 
has  been  committed.     Suppose,  under  the  Riot  Act  (a), 
which  contains  no  limitation  in  point  of  time,  a  tenant 
were  to  bring  his  action  and  recover  200/.  in  respect  of 
his  possessory   interest,  there    would  be  no  mode  of 
apportioning  this  200/.  between  the  tenant  and  the  rever- 
sioner, and  yet  the  hundred  cannot  be  liable  to  two 
penalties  in  respect  of  one  offence.     The  property  must 
be  set  fire  to  out  of  malice  to  the  plaintiff  in  the  action, 
and  the  malice  will  be  taken  to  be  against  the  person  id 
possession.    Curtis  v.  Hundred  of  Godley  (jb)*     This  is 
a  penal  statute.     In  The  Duke  of  Somerset  v.  Mere  the 
point  was  taken  at  the  bar,  and  left  undecided.     One  of 
the  objects  of  the  statute  was  to  stimulate  the  party 
to  proceed  by  indictment,  which  the  reversioner  cannot 
do.     This  appears  by  the  first  section. 

Upon  the  second  point  it  may  be  observed,  that  the 
cases  cited  by  the  plaintiff  are  not  upon  this  act,  but 
upon  others  which  are  differently  worded.  As  the  law 
was  understood  to  be  at  the  time  of  the  passing  of  this 
act,  notice  should  have  been  given  in  this  case  on  the 


(a)  1  Oeo.  1,  Stat.  2,  c.  5. 


(6)  5  D.  &R.  73)  «^^  &  C.  S48. 


HIl^ART  TSR>f,  IX  AND  X  QSO.  IV. 

Sunday^  NQrm  v.  Hundred  ofGawtry{a\  BeUasisv* 
H0Step  {b%  The  King^  v.  Jdderky.  {c).  Sp  in  e  Wins. 
Saund,  379>  (d)>  both  days  are  considered  incUisive^ 
[Parke,  J.  referred  to  Glamngton  ¥•  RawUns  (cJ).] 

Upon  tUe  tbjrd  point,  it  will  not  be  denied  tbi^t  if  the 
plaintiff  was  a  proper  person  to  bring  the  action,  he 
was  a  proper  person  to  be  examined.  But  it  is  aub- 
mitted  that  he  was  not  the  only  person.  If  the  rever- 
sioner's examini^tion  were  sufficient,  this  provision  of  the 
statute  would  be  rendered  nugatory.  [Lord  Tmterden^ 
C.J.  Suppose  the  servant  set  fire  to  the  house  and  waa 
burnt]  The  true  construction  of  the  clause  seenM  to 
be  ''  person  injured,"  if  he  has  the  care  of  the  property^ 
or  **  servants"  where  they  have  the  care  of  it.  The  re- 
versioner could  in  the  ordinary  course  of  things  have  no 
means  of  knowing  who  had  set  fire  to  the  property. 
[Boylay,  J.  The  Duke  of  Samerseiy.  Mere  only  shewa 
that  where  you  resort  to  the  servani,*  that  servant  must 
appear  ta  have  the  charge  of  the  pff^erty.]  That  was 
the  decision  in  the  particular  ease^'  but  the  reasoning  is 
of  a  more  general  character.  [Lord  Tenterden,  C.J.  If 
you  are  right  upon  this  point,  you  exclude  the  reversioner 
altogether.]  The  plaintiff  does  not  give  the  hundred 
that  information  which  will  enable  them  to  prosecute 
within  the  six  months.  This  is  founded  on  the  principle 
of  the  old  law;  that  the  hundred  should  not  be  liable 
where  the  means  of  convicting  the  offender  were  with- 
held. 

Upon  the  fourth  point,  it  is  submitted  that  the  object 
was  to  enable  the  hundred  to  find  out  the  offender.  The 
plaintiff  was  therefore  bound  to  communicate  his  sus- 
piciona.  He  might  safely  swear  that  he  did  not  know 
who  the  offender  was,  unless  he  actually  saw  the  felo- 
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t889^ 


(a)  Hob.  ISd. 

(6)  1  Ld.  Raym.  380. 


(c)  Doug].  463. 
id)  3  East,  40r. 
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1839. 


Pbllsw 

9. 

East 

WoilFOEI>. 
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nious  act  done.  fV.  King  v.  Hundred  of  Btshop*8  Sutton 
merely  shews,  that  saying  *'  I  suspect/'  without  stating 
whether  I  know  or  not,  is  insufficient.  It  was  there 
said,  that  the  proper  course  would  have  been  to  say, 
'^  I  suspect,  but  I  do  not  know."  If  the  plaintiff  be  in  a 
condition  to  sue,  it  is  admitted  that  he  must  be  entitled 
to  the  whole  200/. 


Praed,  in  reply*  The  statute  9  Geo.  1,  c.  22,  s.  7,  pro- 
vides that  no  person  shall  recover  more  than  200/.,  but 
does  not  restrict  the  liability  of  the  hundred  to  that  sum*. 
Jackson  v.  Hundred  of  Caleswoith  {a).  Here,  however, 
it  is  too  late  for  the  tenant  to  bring  an  action.  If  the 
legislature  bad  intended  to  narrow  the  time  for.  giving 
notice  in  the  way  the  defendant  contends,  it  would 
have  been  easy  to  say, ''  on  the  same  day  or  the  next." 
[lAttUdale^  J.  While  the  fire  continued,  the  damage 
could  not  be  asQertained;  the  examination,  therefore, 
could  not  be  completed.  FoUett^  The  order  of  the 
words  shews  that  the:  barns  were  burnt  before  the  parties 
l<eft  the  spot.]  The  person  who  was  in  possession  at  the 
time  of  the  loss  may  not  have  been  living  on  the  pre-> 
mises,  and  may  know  nothing  about  the  matter.  The 
condition  pFecedent  imposed  by  the  statute  is,  that  the 
examinant  shall  state  whether  he  knows  who  committed- 
the  offence  or  not.  That  condition  being  performed, 
the  magistrates  may,  if  they  think  proper,  make  further 
inquiries. 

Cut.  adv.  vult. 


.  On  a  subsequent  day  Lord  Tenterden,   C.  J.   de- 
livered the  judgment  of  the  Court. 

The  first  objection  taken  to  the  plaintiff's  right  to 
recover  in  this  action  was,  that  he  was  not  in  possession, 

(a)  IT.R.  71. 
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but  merely  u  reversioner.  The  7th  section  of  9  Geo.  1, 
C.2S9  gives  .a  remedy  ''to  all  and  every  the  person  and 
persons  injured" (a).  No  distinction  is  made  between  a 
party  in  possession  and  a  reversioner;  and.  we  see  nothing 
to  restrain  each  from  recovering  to  the  extent  of  £CX)/. 
.  The  second  (b)  objection  was,  that  the  plaintiff  was 
not  the  proper  person  to  be  examined.  By  the  8th  sec- 
tion no  person  or  persons  shall  be  enabled  to  recover 
any  damages  by  virtue  of  this  act^  unless  he  or  they,  by 
themselves  or  their  servants,  widiin  two  days  after  such 
damage  or  injury  done  him  or  them  by  any  such  of- 
fender or  offenders  as  aforesaid,  shall  give  notice,  &c.  (c). 
If  the  plaintiff  was  not  the  proper  person,  it  would  follow 
that  no  person  could  be  examined,  for  no  servant  of  the 
plaintiff  had  the  care  of  the  premises.  The  statute  is  in. 
the  alternative,  and  we  are  of  opinion  that  the  plaintiff 
was  the  proper  person  to  be  examined;  though  where  a 
servant  has  the  care  of  the  premises,  and  the  owner 
knows  nothing  of  the  transaction,  the  servant  ought  to 
be  examined. 

The  third  (d)  objection  was,  that  the  plaintiff  did  not 
disclose  his  suspicion.  The  examination  states  that  the 
plaintiff  did  not  know  who  the  offender  was,  but  it  is 
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(a)  See  the  corresponding  pro- 
vision in  7  &  8  Geo,  A^  cap.  31, 
sect.  2,  ante^  ISO,  note  (6). 

(6)  This  objection  was  called 
the  third  bjr  counsel  daring  the 
aignroent. 

(c)  The  words  of  7  &  8  Geo.4» 
c.  31,  s.  3,  are,  ^  unless  the  per- 
son or  persons  damnified,  or  such 
of  them  as  shall  have  knowledge 
of  the  circumstances  of  the  of- 
fence, or  the  servant  or  servants 
who  had  the  care  of  the  property 
damaged,  shall,  within  seven 
days  after  the  commission  of  the 


t>fFence,  go  before  some  justice 
of  the  peace  residing  near  and 
having  jurisdiction  over  the  place 
where  the  offence  shall  have 
been  committed,  and  shall  state 
upon  oath  before  such  justice 
the  name  of  the  offender  or  of- 
fenders, if  known,  and  shall  sub- 
mit to  the  examination  of  such 
justice  touching  the  circum- 
stances of  the  offence,  and  shall 
become  bound  by  recognizance 
before  him  to  prosecute  such 
offenders  when  apprehended.'* 
(d)  Fourth,  in  the  argument. 


18«9; 


Pbllew 

East 
Wonfoad: 
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coBtended  that  he  ought  to  have  connnuiiicaCed  tlie  bu«» 
picion  which  he  uppears  to  have  entertained^  There  ia 
nothing  in  the  act  which  makes  it  necessary  lo  state  a 
bare  suspicion.  The  roagntrate  nray  examine  and  sift 
the  matter,  but  the  examinant  cannot  be  bound  to  state 
mere  suspicions,  without  matter  of  fact  to  support  them. 
Such  a  statement  might  do  injury  in  more  ways  than  one. 
It  might  affect  the  character  of  an  innocent  man,  and  it 
m^ht  enable  a  guihy  party  to  escape.  The  fourth  (a) 
objection  was,  that  the  notice  should  have  been  given  o» 
the  Sunday.  It  is  quite  impossible  to  reconcile  the  cases, 
or  to  deduce  any  dear  principle  from  them.  In  Later  v. 
Garland,  the  Master  of  the  RoUs  thought  that  the  Court 
should  look  to  the  circumstances  of  each  particular  case, 
and  that  one  rule  for  ascertaining  whether  the  day  o^ 
which  the  act  is  done  should  be  included  or  not,  is  to 
see  whether  the  act  is  to  be  done  by  the  party  against 
whom  the  computation  is  made.  We  think  that  thia 
rule  may  be  applied  to  this  statute.  Here  the  notice  ia 
to  be  given  by  a  party  who  may  be  wholly  ignorant  o# 
the  act  with  reference  to  which  the  computation  is  to 
be  made.  A  contrary  construction  wouM  very  much 
narrow  the  remedy  which  it  was  the  object  of  this  statute 
to  give  to  the  party  injured.  If,  iuj^tead  of  two  days,  the 
act  had  given  only  one  day  after  such  damage  or  injury 
done,  it  could  hardly  have  been  contended  that  the 
notice  must  have  been  given  on  the  very  day  of  the  fire. 
Then  if  one  day  would  not  expire  on  the  Saturday,  could 
two  days  be  said  to  expire  on  the  Sunday? 

Judgment  for  the  p1ainti£ 


(b)  Second,  in  the  argument. 
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The  King  V.  The  Trustees  of  the  late  Duke  of 

B&IDOEWATEE. 

JH.N  appeal  was  tried  at  the  last  Michaelmas  Quarter 
Sessions  for  the  county  of  Chester  by  the  trustees  of  the 
late  Duke  of  Bridgewater^  against  a  rate  made  for  the 
relief  of  the  poor  of  the  township  of  Preston  on  the  Hill^ 
in  the  said  county.  The  assessment  upon  the  appellants 
was  as  follows : 


1839. 


Occupiers' 
Names. 


Trustees 
of  the  late 
Duke  of 
Bridgewap 
ter. 


Description  of  Property. 


Land  taken  for  tbe  Canal, 
Towing-paths,  &c.,  with  the 
profits  arising  therefrom,  and 
Warehouses,  Wharfs,  Clay 
Shed,  Stables,  Offices,  Guag- 
ing  Docks,  &c.,  adjacent.     | 


<^t,480  08.  Od. 


Sum 
Assessed* 


^185  Os.  Od. 


The  sessions  amended  the  rate  by  reducii^  the 
amount  of  property  upon  which  such  rate  was  made 
from  the  sum  of  1480/.  to  the  sum  of  ll64/«  \58»  2d» 
and  confirmed  the  rate  so  amended,  subject  to  the  opi- 
nion of  the  Court  upon  the  following  case  : 

The  rate  was  duly  made  in  point  of  form.  The 
grounds  of  appeal  were,  that  the  principle  upon  which 
the  appellants  were  rated  was  erroneous,  inasmuch  as  it 
appeared  that  they  were  rated  in  proportion  to  the  full 
amount  of  their  gross  receipts,  as  owners^  as  well  as 
occupiers  of  the  rated  property  in  the  respondents'  town* 
ship,  whereas  it  appeared  that  die  property  of  other  iiH 
habitants  (who  were  occupiers  of  feirms  and  premisea, 
«Dd  who  were  named  in  this  said  rate,  and  upon  whom 
notices  contsmbing  the  grounds  of  appeal  had  been  senred,) 
was  rated  only  in  proportion  to  the  amount  of  the  reapec-^ 
tive  rents  paid  by  them  as  occupiers  of  their  said  farms 
and  premises,  whereby  tbe  property  of  tbe  appellants  in 


The  poor 
rate  in  respect 
of  the  occupa- 
tion of  land, 
should  be  as- 
sessed with  re- 
ference to  the 
sum  for  which 
the  land  would 
let,  not  upon 
the  net  pro- 
duce. 

The  pos- 
sessors of 
canal  property 
consisting  of 
the  canal,  tow- 
ing-path, and 
warehouses 
and  offices  ad- 
jacent, are  to 
be  assessed 
upon  the  same 
principle  as 
the  occupiers 
of  land. 
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18^9.         the  said  township  was  greatly  overrated  in  proportion  to 

^'^^^^^^      the  other  property  therein.     And  other  grounds  of  appeal 

9,  were,  that  the  profits  arising  from  the  occupation  of  farms 

Trustees  op    ^u  j  farming  stocks,  were  either  improperly  omitted  to  be 

Bridg£Water  assessed  according  to  the  full  value  thereof,   or  were 

greatly  underrated  in  proportion  to  the  assessments  made 
upon  the  tolls  and  income  arising  from  the  property  of 
the  appellants.  And,  lastly,  that  certain  allowances  and 
abatements  *  (other  than  such  allowances  as  were  neces- 
sarily made  to  the  appellants  in  the  management  of  their 
property  for  collection,  repairs,  and  every  other  attendant 
expense,)  were  made  as  far  as  regarded  the  above  men- 
tioned persons  and  profits,  by  assessing  them  on  the  rent 
only,  which  were  not  made  in  the  case  of  the  appellants. 
By  several  acts  of  parliament  passed  in  the  3^d  &  33d 
years  of  the  reign  of  Geo»  %  and  the  3d  &  6th  years  of 
the  reign  of  Geo,  3,  the  late  Duke  of  Bridge  water  was 
empowered  to  make  and  extend  certain  canals  commu- 
nicating chiefly  between  Manchester,  in  the  county  of 
Lancaster,  and  the  river  Mersey  at  Runcorn  Gap,  in  the 
county  of  Chester,  and  in  consideration  of-  the  great 
charges  and  expenses  to  which  the  Duke  was  necessarily 
put,  these  acts  authorized  him  to  receive  certain  tolls 
upon  the  tonnage  of  all  coals,  goods,  &c.,  which  should 
pass  along  the  said  canals,  but  exempted  from  toll  all 
stones  and  gravel  for  any  highway  in  either  of  the  above 
mentioned  counties,  and  all  manure  carried  by  any  person 
occupying  land  near  the  said  canal.  The  appellants  are 
the  trustees  of  the  late  Duke  of  Bridgewater,  and  do  not 
any  of  them  reside  within  the  respondents'  township,  but 
are  the  owners  and  occupiers  of  the  canal,  upon  a  portion 
of  which  (to  the  extent  of  1  mile  and  3-l6ths  of  a  mile, 
passing  in  and  through  the  said  township^)  part  of  the 
above  rate,  amounting  to  the  sum  of  644/.  155.  ^.  for 
lands  taken  for  the  canal,  towing-paths,  &c.  with  the 


ir 
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profits  arising  therefrom^  was  made.     With  respect  to         1829. 
the  remaining  sum  of  510/.  for  warehouses,  wharfs,  clay     ri^J^^X^ 
shed,  stables,  oiBces,  guaging  docks,  &c«  adjacent,  there  v. 

is  no  question  to  come  before  the  Court.  The  appel-  j,^^^^^  ^l 
lants  derive  no  profit  whatever  from  the  said  land  in  the  Bbidgewatbe 
respondents'  township,  except  by  the  tonnage  payable  to 
them  by  virtue  of  the  above  mentioned  acts  of  parliament, 
but  they  are  carriers  on  the  canal,  and  receive  freight  for 
goods  carried  in  their  own  vessels  through  the  respon- 
dents' township,  but  the  tonnage  duty  upon  the  goods  so 
carried  by  the  appellants,  is  included  in  the  above-  sum 
of  644/.  \5s,2d(a).  Personal  property ,  and  profits,  in 
trade  are  not  assessed  to  the  relief  of  the  poor  in  this 
township.  The  occupiers  of  land  and  houses  in  the  said 
township  are  rated  in  the  present  assessment,  as  in  all 
former  assessments,  at  four-fifths  of  their  respective 
rents,  taking  those  rents  as  the  criterion  of  the  value  of 
the  land.  The  full  amount  of  the  tolls  arising  to  the 
appellants  from  the  canal  and  towing-paths  in  the  said 
township,  independently  of  their  receipts  as  carriers  for 
freight,  but  including  the  tolls  upon  the  goods  so  carried  by 
them,  is  1272/.  4$.  Od.  from  which  466/.  5s.  Od,  being 
deducted  for  repairs  and  collection,  &c.  the  sum  of 
805/.  155.  Od.  is  left,  upon  four-fifths  of  which,  namely, 
the  sum  of  644/.  15$.  2(/.,  the  appellants,  as  owners  and 
occupiers  of  the  part  of  the  canal  in  question,  were 
rated  in  respect  of  the  tolls  received  or  earned  by  them, 
no  part  of  their  receipts  as  carriers  (except  the  tonnage 
on  such  freights)  being  comprised  in  the-  rate*  The 
question  for  the  consideration  of  the  Court  is,  whether 
the  sum  of  644/.  15s.  2</.,  being  four-fifths  of  the  amount 
of  the  clear  annual  balance  arising  from  all  the  tolls  of 
the  canal  within  the  respondents'  township,  after  deduct- 
ing all  expenses  of  collection,  repairs,  and  every  other 

(a)  Pott,  143. 
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1899.  attendant  expense  of  that  deacriptioDi  be  or  be  not  a 

^^'^^^'^^^  proper  criterion  of  value  upon  which  such  rate  ought  to 

v.  have  been  made,  with  reference  to  the  profit  necessarily 

Trustees  op  arisinir  from  farms  and  other  ratable  property  in  the  said 

THE  Duke  op  '^  r     r      ^ 

BftiBOEWATBR  towuship,  the  occupiers  of  such  farms  and  other  property 

being  assessed  upon  four- fifths  of  the  amount  of  their 
respective  rents  alone.  And  if  this  Court  shall  be  of  die 
latter  opinion,  the  order  of  sessions  to  be  quashed. 

F.  Pollock  and  Dtacouj  in  support  of  the  order  of  ses* 
sions.  With  reference  to  other  property  in  this  town- 
ship,  this  rate  is  properly  imposed.  The  Queen  v.  Bark* 
ingi^a).  The  King  v.  Brotvn{b).  If  the  trustees  had  been 
rated  for  their  gross  receipts,  they  would  not  have  been 
rated  upon  the  same  principle  as  others,  and  the  rate 
would  .have  been  clearly  bad;  but  here  a  considerable 
deduction  has  been  made  for  the  outgoings,  after  which, 
the  rate  has  been  assessed  at  four-fifths  of  the  remainder* 
If  it  should  not  appear  whether  the  rent  would  be  less, 
that  might  be  a  reason  for  sending  the  case  back  to  the 
sessions,  but  the  Court  will  not  presume  that  there  is  any 
difference  between  the  rent  and  the  clear  profits.  \_Bay* 
ley,  J.  Rent  and  profits  are  very  different  things,]  Here 
the  trustees  are  not  rated  on  their  profits.  [Bayley,  J. 
Suppose,  a  farm  being  occupied  by  the  owner,  he  makes 
from  it  200/.  a  year,  you  say  he  should  be  rated  on  this 
sum,  but  he  may  perhaps,  only  make  in  rent  100/.  per 
annum.]  Property  of  this  description  is  different  from 
farming  property.  The  question  is,  what  will  any  one 
give  for  the  tolls.  [Bayky,  J.  And  if  the  sessions  will 
tell  us  what  any  one  will  give  for  these  tolls,  we  shall 
know  how  to  deal  with  the  case.  Has  not  this  point 
been  determmed  i  Sir  James  Scarlett.  In  the  case  of  The 
King  V.  Attioood,  (c).]    A  fiu-mer  is  not  ratable  for  his 

(a)  S  Ld.  Raym.  1280.       (6)  8  East^  5S8.       (c)  6  B.  &  C  S77. 
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8toek«r    The  King  v.  Attwood.    For  that  reason  it  would         l^^* 
be  iniproper  to  rate  him  upon  the  whole  profits,  part  of     j^^  ^^^^^ 
which  arises  from  the  stock.     But  the  general  princiide  v- 

Trustees  op 

of  ratings  is  the  profit  actually  made.     Nothing  has  been  ^he  Duke  of 
adduced  to  shew  that  the  tolls  would  be  worth  less  to  Bridgewater 
let  for  than  the  sum  at  which  the  trustees  are  rated.   The 
tonnage  duties  are,  in  efiect,  the  rent. 

Sir  J.  Scarlett,  Cottingham  and  Lloyd,  contri,  were 
stopped  by  the  Court. 

Batlbt,  J.  The  rate  is  to  be  made  on  the  proprie- 
tors as  occupiers  of  land,  8cc.  A  j-ule  of  rating  is  to  be 
fcnti  down  applicable  to  every  description  of  occupiers, 
otherwise,  you  do  not  rate  all  persons  equally.  If  a  party 
occupy  as  farmer  he  pays  a  rent  for  the  privilege  of  occu- 
pying. This  rent  is  not  si^pposed  to  be  the  full  amount 
of  the  profits  of  the  farm,  nor  of  the  profits  after  deduct- 
ing the  expenses.  The  trustees  here  are  owners  and  oc- 
cupiers. The  only  rule  for  the  sessions  to  adopt  was, 
what  the  property  would  have  been  worth  to  let.  This 
rule,  which  should  have  guided  them,  they  have  not  fol- 
lowed. I  l^y  out  of  the  consideration,  the  fact  that  the 
proprietors  were  also  carriers  (a)«  We  are  not  to  look 
to  the  profits  of  trade,  but  to  the  occupation  of  land  by 
the  trustees.  If  rent  be  the  criterion  of  value  in  other 
cases,  it  ought  to  be  so- in  this.  The  rate  had  better  be 
sent  back  to  the  sessions,  to  be  amended  according  to 
the  principle  laid  down  in  The  King  v.  ^^^tiH>od (6),  namely, 
of  making  the  assessment  upon  what  the  tolls  would  be 
worth  to  let.  We  recommend  this  course  as  mosti>ene- 
ficial  .to  the  trustees,  and  we  send  this  case  back  to  the 
sessions  with  that  view. 

Case  remanded  to  the. Sessions  (e). 

(a)  AfiUf  141.  (c)  And  see  The  King  ▼.  Tom- 

(h)  6  B.^.a  977.  ikuaih  poils  9  B.  &  C.  163. 
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1896. 

^"^^^^^^^  The  King  v.  The  Inhabitants  of  Ditcheat. 

Under  6  Geo.  1  WO  justices,  by  their  order,  removed  Martha  Jerrard, 
per  renting  a     ^^^  ^^^^  ^f  Thomas  Jerrard,  then  in  St.  Thomas's  Hos- 

dwelling-house  pital,  in  the  borough  of  Southwark,  in  the  county  of 

for  a  year  at  ,         . 

the  yearly  rent  Surrey,  and  their  children,  from  the  parish  of  Ditcheat  to 

rent  for Syear^  the  parish  of  Lyncombe-and-Widcombe,  both  in  the 
and  residing  county  of  Somerset.  On  appeal^  the  sessions  quashed 
unclerleitmg  "    *^®  order,  subject  to  the  opinion  of  this  Court  upon  the 

part  of  it,  is      following  case. 
the  "  occU"  __- 

pier,"  and  I'he  pauper's  husband  rented  a  tenement  in  Lyncombe- 

therebyac-  iand-Widcombe  by  the  year,  viz.  from  Lady-day,  1825, 
quires  a  settle-  J         t  /.       »        •  i    i- 

ment:  per  Li^  to  Lady-day,  1820,  at  the  yearly  rent  of  15/.,  with  liberty 

]p^  J  •  *^  quit  at  any  time  on  giving  a  quarter's  notice.  After 
dissentiente  the  first  month's  occupation,  the  pauper's  husband  left 
'^^y   •        the  pauper  living  in  the  tenement,  and  went  to  London^ 

and  remained  there  about  seven  months,  during  which 
period  she  remained  in  the  tenement,  and  until  she 
quitted  it  as  after  mentioned;  and  she  paid  the  year's 
rent,  the  receipts  for  which  were  given  as  if  it  had  been 
received  from  her  husband.  A  few  days  after  the  25th 
of  March,  1825,  the  pauper's  husband  let  an  apartment 
in  such  tenement  to  one  Gay,  at  the  yearly  rent  of  8/., 
payable  quarterly,  with  liberty  to  quit  at  any  time  on 
giving  a  quarter's  notice;  and  the  same  was  occupied  by 
Gay  from  the  time  of  his  taking,  until  the  25th  of 
March,  1826,  and  his  rent  paid  to  that  time.  The  pau- 
per's husband  gave  notice  at  Christmas,  1825,  to  quit 
at  Lady-day,  1826.  The  landlord  permitted  the  pauper 
to  occupy  part  of  the  tenement  until  Midsummer,  1826, 
on  paying  him  385.  for  the  same;  and  the  pauper  quitted 
at  Midsummer,  1826.  The  pauper's  husband  never 
paid  any  parochial  rates,  although  rated. 

• 

Moody,  in  support  of  the  order  of  sessions.    The 
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pauper's  husband  acquired  no  settlement  in  the  appeU 
lant  parish  for  two  reasons;  firsts  because  he  never  re- 
sided forty  days  in  that  parish;  and,  secondly,  because 
he  had  not  the  exclusive  occupation  of  the  tenement. 
First,  the  husband  never  resided  forty  days  upon  the 
tenement.  The  case  does  not  find  that  he  did  so,  and 
the  fact  cannot  be  presumed.  His  wife  and  family  did 
reside  for  a  sufficient  period,  but  that  will  not  serve  for 
the  purpose  of  his  acquiring  a  settlement;  Rex  v.  South 
Lynn  (a).  Rex  v.  St.  George,  Southwark{b)'j  if  it  would; 
the  husband  and  wife  might  each  acquire  a  settlement 
in  distinct  parishes  at  the  same  time«  Besides  the  period 
of  the  occupation  is  important:  it  was  from  Lady-<lay, 
1825,  to  Lady-day,  1826.  It  commenced  while  the  59 
Geo.  3,  c.  50,  was  in  force ;  but  that  statute  was  repealed 
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(n)  5  T.  R.  €64,  where  it  was 
held,  that  a  residence  of  thirty- 
three  days  hy  a  widow  on  a  te- 
nement of  10/.  a  year,  could  not 
be  coupled  with  a  residence  on 
the  same  tenement  with  her  hus* 
band  for  sixteen  days  preceding, 
80  as  to  give  her  a  settlement. 

(b)  7  T.  R.  466.  There  the 
pauper  took  a  tenement  of  10/. 
a  year  in  one  parish,  and  after 
living  in  it  with  his  family  five 
days,  was  arrested  and  sent  to 
prison  in  another  parish.  His  wife 
and  children  continued  in  the 
tenement  seven  weeks  longer :  it 
was  held,  that  no  settlement  was 
gained.  In  Rex  v.  Crajiford,  9 
D.  &  R.  80,  6  B.  &  C.  68,  a  man 
hired  a  hoose  at  12/.  a  year  for 
a  whole  year.  He  occupied  the 
bouse,  with  his  wife  and  family, 
till  within  three  days  of  the  ex- 
piration of  the  year,   when  he 

VOL.  II. 


died.  He  had  previously  paid 
the  rent  for  three  quarters  of  the 
year.  His  corpse  remained  in 
the  house  until  the  year  expired, 
as  did  his  widow  and  children, 
and  his  widow  paid  the  fourth 
quarter's  rent :  it  was  held,  that 
he  gained  no  settlement  under 
the  59  Geo.  3,  c.  50,  which  could 
be  communicated  to  his  wife  and 
children.  And  in  Kes  t.  Car- 
shalton,  9  D.  &  R.  132,  6  B.  &  C. 
93,  where  a  person,  rafter  the 
passing  of  the  69  Geo.  3,  c.  56, 
hired  a  tenement  of  the  annual 
value  of  10/.,  and  occupied  it 
for  more  than  a  year,  but  died 
before  a  whole  year's  rent  was 
paid:  it  was  held,  that  he  gained 
no  settlement,  though  after  his 
death,  and  after  the  passing  of 
the  6  Geo.  4,  c.  57,  the  rent  was 
paid  out  of  money  prodaced  b/ 
the  sale  of  bis  goods. 
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by  the  6  G«o.  4»  e»  57>  which  came  into  operation  cm  the 

2£d  of  Jane,  18d5,  on  which  day  the  settlement  of  the 

pauper  was  not  coo^leted.    In  order  to  confer  a  settle- 

ment>  the  whole  period  of  occupation  must  be  under 

one  statute  or  the  other*    The  words  of  the  latter  statute 

are  wholly  prospectiYe;  therefore,  the  period  commenced 

under  the  repealed  statute  cannot  be  added  to  the  period 

of  occupation  under  the  latter.    That  was  the  construe* 

tion  put  upon  the  first  statute^  and  die  same  ought  to  be 

applied  to  the  latter;  Rex  v.  St»  Mary-k^bone  (a).    If  a 

different  mode  of  calculation  had  been  contemplated* 

.the  words  would  not  have  been  all  future  and  prospective. 

But  even  if  the  two  periods  can  be  connected,  stilt 

all  the  conditions  required  by  the  6  Geo.  4»  c»  57>  which 

passed  on  the  Md  of  June>  1825,  muat  be  shewn  to 

have  existed  from  that  time*     Now  that  is  not  so  in  this 

case,  because  the  house  was  not  occupied  by  the  person 

hiring  the  same.     Secondly,  the  pauper  had  not  the  ex^ 

elusive  occupation  of  the  house,  which  is  necessary  under 

both  the  acts  of  parliament.    The  59  Geo.  3,  c.50,  was 

repealed  by  the  6  Geo.  4,  c.  57,  and  it  is  a  principle  of 

construction  that  the  same  rules  shall  be  applied  to 

statutes  made  in  pari  materia,  Rex  v.  North  CoUwg' 

hmm{by    The  59  Geo.  d»  c.  50,  required  that  the  Aoicse 

should  be  held,  and  the  land  occupied  by  the  person 


(a)  4  BMA.  681.  There  a 
pauper  hii«d  a  lenement  of  mors 
than  10^.  a  year,  and  resided  in 
Umore  than  ibrty  days  aitx>g&- 
liier,  but  only  chirty^ight  days 
be(bre  ibe  passing  of  the  59  Get^, 
By  o<  so.  It  Was  held,  that  this 
ODD fimvd  no  eettlement>  the  forty 
days  not  having  been  ooinpbted 
before  the  statute  vi^as  passed. 
Sa  Willi  respect  to  the  payment 
of  rates,  it  has  been  held,  that  a 


residence  of  forty  days,  previous 
to  the  passing  of  the  6  Geo,  4> 
c.  57^  upon  a  tenement  worth 
more  than  10/.  a  year,  by  a  party 
chai]ged  to,  and  having  paid  paro- 
chial rates,  will  not  confer  a  set' 
tleraent,  unless  all  the  forty  days 
be  subsequent  to  such  payment. 
Rex  V.  Ringttetidy  1  M.  &  R.  448; 
7B.&C.  607. 

{b)  SD.&R.  748;  1  B.&C. 
678. 
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hiring  the  same,  for  the  term  of  one  whole  year  at  least.         1890. 
The  6  Geo.  4,   c.  57,  abolishes  that  distinction,   and  ^^ 

requires  that  ^*  the  house  or  building,  or  land,  shall  be  9. 

occupied  under  such  yearly  hiring,  and  the  rent  for  the  *^'tc"*aT' 
same  actually  paid,  for  the  term  of  one  whole  year  at 
the  least."  Now  the  word  occupied  in  the  latter  statute 
must  receive  the  same  construction  as  that  which  was 
given  to  it  by  the  decisions  on  the  former  statute;  and 
it  has  been  held  in  several  cases  &at  the  word  occupied  in 
the  59  Geo.  3,  c.  50,  was  not  satisfied,  unless  the  party 
bad  the  exclusive  occupation  of  the  land.  If  the  tene- 
ment was  a  house,  and  part  of  it  was  let  out  in  lodgings, 
a  settlement  might  be  gained  by  reason  of  the  word  held; 
Rex  V.  North  Collingham(a),  In  that  case  Ahbott,  C.J, 
said,  ^*  The  word  held,  used  in  the  statute,  is  applied  to 
the  dwelling*house,  and  if  that  be  construed  fairly,  it 
seems  to  me,  from  the  finding  of  this  case,  that  the  pau- 
per's husband  (who  let  off  part  of  the  house  to  a  lodger) 
held  the  whole  of  this  tenement.  The  difference  of  ex- 
pression held,  as  applied  to  the  house,  may  have  been 
intended  by  the  legislature  to  meet  the  case  of  lodgers, 
properly  so  called,  and  to  prevent  the  question  arising, 
whether  a  person  could  be  said  to  occupy  a  whole  house, 
provided  he  le^  the  whole  or  part  of  it  in  lodgings"(ft)> 
Rex  V.  Great  Bolton{c)  is  to  the  same  effiect,  where  Lord 
Tenterden  said,  ^*  The  safest  course,  in  the  construction 
of  this  or  of  any  other  statute,  is  to  give  effect  to  the 
different  words  contained  in  it,  otherwise  we  must  sup- 
pose different  words  to  be  used  in  the  same  sense.  In 
the  case  of  a  house,  it  is  therefore  sufficient  if  it  is  held, 
in  the  case  of  land  it  must  be  occupied^  {d).  But  if  the 
tenement  consisted  of  land,  no  joint  occupation  would 

(a)2D.&R.743;  1B.&C.578.    (c}9M.&R.S«7;  8B.&C.771. 
(b)  2D.  &  E.  748.  (d)  2  M.  &R.  230. 
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1839.        safRce.  Rex  v.  Tonbridge  {a).  In  that  case  Bayley,  J.  said, 
^"^^^^^      **  By  the  59  Geo.  3,  c.  50,  it  was  required,  in  case  of  a 
9.  house  or  building,  that  it  should  be  held  for  a  year  by 

DiTCHEAT.  jjjg  person  hiring  it,  in  the  case  of  land,  that  he  should 
occupy.  In  the  case  of  houses  and  buildings,  therefore, 
so  as  the  term  subsisted,  it  was,  in  this  respect,  before 
the  statute  of  6  Geo.  4,  c.  57,  sufficient,  so  that  under- 
letting a  part  of  a  house  or  building  would  not  have 
prevented  a  settlement;  and  that  point  was  accordingly 
so  decided  in  Rex  v.  North  ColUngham.  But  in  the 
case  of  lands,  the  person  hiring  was  to  occupy  for  the 
yean  Did  the  pauper,  then,  occupy  the  garden  for  the 
whole  year?  It  is  stated  in  the  case,  that  though  the 
pauper  took  the  garden,  it  was  agreed  between  him  and 
Maynard,  that  they  should  share  the  expense  and  profit. 
It  is  also  stated,  that  Maynard  paid  the  pauper  half  the 
rent,  and  that  the  garden  was  thus  occupied.  It  is  not 
in  terms  stated  that  there  was  a  joint  occupation;  but 
as  Maynard  was  entitled  to  participate  in  the  occupa- 
tion, we  think  it  must  be  taken  that  he  did,  and  if  so,  the 
pauper  cannot  be  considered  as  occupying  more  than  a 
moiety  of  the  garden.  Unless  the  garden  was  separately 
occupied  by  the  pauper  the  whole  year,  no  settlement  was 
gained"  (A).  His  lordship  had  previously  observed,  that 
the  distinction  made  in  the  59  Geo.  3,  c.  50,  between 
houses  and  buildings  on  the  one  hand,  and  land  on  the 
other,  was  removed  by  the  6  Geo.  4,  c.  57;  by  which  he 
must  have  meant,  that  the  latter  statute,  retaining  the 
word  occupied  only,  required  a  separate  and  exclusive 
occupation  of  the  tenement  in  all  cases,  whether  of 
house  or  land.  \Parke,3.  There  is  this  distinction  be- 
tween the  two  acts  of  parliament — the  former  required 
the  occupation  of  the  tenement  to  be  by  the  person  hiring 
the  same:  in  the  6  Geo.  4,  c.  57,  those  words  are  omitted.] 

(a)  9  D.  &  R.   128 ;  6  B.  &  C.  88.  (ft)  9  D.  &  R.  131. 
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That  is  8O9  undoubtedly;  but  the  latter  act  must  be  con- 
strued as  if  it  contained  those  words.     The  legislature     j,^^  Kjvq 
must  have  intended  those  words   to  be  supplied,  for  v* 

IDlTCHEiLT 

without  them,  the  conditions  requisite  for  a  settlement 
might  be  performed  by  other  persons  than  the  party 
acquiring  the  settlement;  and  this  absurdity  would  follow, 
that  a  man  might  hire  premises  for  a  year,  and  the  very 
next  day  assign  them,  and  himself  be  absent  and  alto* 
gether  unconnected  with  them  for  the  rest  of  the  year, 
and  yet  acquire  a  settlement.  The  words  *'  occupied 
under  such  yearly  hiring,'^  in  the  6  Geo.  4,  c.  57,  are  equi- 
valent to  the  words  **  occupied  by  the  person  hiring  the 
same,"  and  evidently  imply,  that  the  occupation  is  to  be 
by  the  person  by  whom  the  yearly  hiring  is  made.  Here, 
the  occupation  was  not  exclusively  by  the  pauper,  the 
person  who  hired  the  tenement,  consequently  he  acquired 
no  settlement  which  could  be  imparted  to  his  wife  an(} 
children. 

Rogers,  (Jeremy  was  vith  him,)  contrd.  The  Court 
cannot  speculate  upon  what  was  the  intention  of  the 
legislature,  but  must  collect  their  intention  from  the 
words  which  they  have  used  in  the  act  of  parliament; 
Rejp  V.  Tonbridge  (a).  Rex  v.  Sturton  by  Stow  (6).  But 
before  the  words  of  the  present  statute  are  looked  at,  it 
is  important  to  consider  what  was  the  state  of  the  law 
before  that  statute  passed,  and  what  alteration  has  been 
introduced  by  that  statute,  particularly  as  regards  the 
occupation  of  a  tenement.  Under  the  IS  8c  14  Car.  d, 
the  period  for  which  the  tenement  was  hired,  for  which 
it  was  occupied  (after  forty  days),  or  by  whom  it  was 
actually  occupied,  was  immaterial.  Under  the  59  Geo. 
3,  c.  50,  it  was  necessary  that  the  tenement  should  b^ 

(a)  3  M.  &  R.  227;  8  B.  &  C.  771. 
(6)  6  D.  &  R.  110;  4  B. &  C.  8?. 
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16^.        hired  for  a  year,  and,  if  it  consisted  of  a  house,  that  it 
should  be  held,  or,  if  of  laod>  that  it  should  be  occupied, 
for  a  year,  by  the  person  hiring  the  same*    The  coa- 
DiTCHEAT.     eluding  words  override  the  whole  sentence,  and  apply 
to  every  separate  branch  of  it;  and  yet  the  house  need 
not  have  been  occupied  under  the  original  hiring^  for  the 
occupation  of  the  same  teBoment  uader  different  hirings 
might  be  connected.  Rex  v.  Slurton  bjf  Stow;  or. diffe- 
rent tenements  might  be  hired  at  different  times.  Rex  v. 
North  Collingham  (a).    The  6  Geo.  4,  c.  57,  requires 
the  occupation  to  be  under  the  yearly  hiring^  but  it  does 
not  in  terms  nequire  it  to  be  by  the  person  hiring  the 
tenement;  those  words  are  omitted,  and  must  be  taken 
to  have  been  omitted  purposely;  the  one  reatriction  is 
substituted  for  the  other.    It  is  the  same  with  respect 
to  the  payment  of  the  rent.    By  the  59  Geo.  S,  c.  50, 
the  rent  was  required  to  be  paid  by  the  person  hiring 
the  tenement ;  in  the  6  Geo.  4,  c.  57^  the  latter  Words 
are  omitted^  and  it  has  been  decided  that  under  that  act 
the  whole  rent  need  not  be  paid  by  the  person  hiring 
the  tenement^  but  that  it  is  enough  if  it  be  ^'  actually 
ptud,"  in  the  very  words  of  the  statute;  Rex  v.  Kibworth 
Harcourt  (&)»    iBayley,  J.  The  expression  ^  under  such 
yearly  hiring"  may  not  have  reference  to  the  person  pay- 
ing the  rent,  and  yet  may  have  reference  to  the  person 
occupying;  how  can  a  sab«>lenafit  be  said  to  oocupy 
under  a  yearly  hiring  made  by  another  person?     He  oo* 
cupies  under  that  and  somethmg  more,  aanely,  the  con*- 
.  tract  between  himself  and  the  oiiginal  hirer.     If  occu- 
pation for  a  year  is  not  required  of  the  person  hiring 
for  a  year,  it  is  diflBcult  to  imagine  why  it  is  required  at 
all,  as  a  condition  of  obtaiaiiig  a  settlemevt.]    The  6 
Geo.  4,  G.  d7»  must  now  be  regarded  as  if  the  59  Ceo.  3, 

(a)  2  D.  &R.  743;  1  B.&C.  5^B. 
(6)  1  M.  &  R.  691 ;  7  B.  &  C.  790. 
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c  M,  had  never  existed.  The  Bi$hop*$  eate  (a)»  -  Tmttte  v. 
Grimwoodiiy  Svpposkig  it  never  t»  iiave  exislied*  the 
6  Ceo.  4,  c«  57,  only  requires  that  the  pauper  sbaii  rent 
for  m  jear,  and  that  the  tcoeinaiitahall  be  oecupied  under 
the  jnearly  hinag*  both  which  requisites  have  been  com*' 
plied  with  in  the  present  case;  and  it  is  iosasaterial  ^rho 
the  occupier  is*  provided  the  relation  of  fauidferd  and 
teoaat,  as  originaUy  created,  eaures  Cor  the  whole  jear^ 
Bat,  conceding  Ast  the  statute  requinss  that  the  tene^ 
meat  shall  be  occupied  the  whole  year  by  the  person 
hiring  the  same,  there  has  stUl  been  a  sufficient  occu-^ 
pation  in  this  case,  because  the  occupation  of  an  uoder^ 
tenant  must  in  general  be  considered,  with  reapect  to' 
the  lessor,  as  the  possession  of  his  lessee;  Rex  v, 
JkberyUwitli  (c).  Gay  was  only  an  inmate,  and  an  inmate 
who  goes  ill  by  the  same  door  is  in  the  nature  of  a  lodger, 
end  if  his  room  is  robbed  it  is  burglary ;  yet  the  indict** 
meat  must  lay  it  to  be  the  dwelling-bouse  of  him  who 
let  it,  and  not  of  the  inmate  (d). 
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(a)  13  Co.  Rep.  7. 

(6)  S  B&Dgh.  496. 

(c)  10  East,  354,  where  it  was 
held  that  ooe  who  went  Irom 
koms  with  his  family  lor  nsariy 
a  year,  hot  left  his  assistant  to 
carry  on  his  business  in  his  shop 
in  one  room  of  the  house,  (which 
for  that  parpose  was  paited  off 
Fitb  laths  from  (he  msti)  and 
left  the  key  of  the  house  door 
with  a  friend,  and  had  the  gar- 
den cultivated  for  his  own  benefit 
as  amal,  was  liable  to  be  rated 
to  the  relief  of  the  poor,  as  oc- 
oopier  of  die  whole  house*  And 
see  Bar  v.  St.  Mory  the  Leu  in 
Dufhamj  4  T.  R.  477,  where  it 
was  held  that  if  the  owner  of  a 


home  occupy  part  of  it,  he  is 
liable  to  be  rated  to  the  relief  of 
the  poor  for  the  whole,  unless 
there  be  a  distinct  occupation  of 
the  rest  by  soiae  othar  person, 

if)  *<  A  room  or  lodging,  in 
any  private  house,  is  the  man- 
sion for  the  time  being  of  the 
lodger,  if  the  owner  doth  not  him- 
aelf  dwell  in  the  houae,  or  if  ha 
and  the  lodger  enter  by  different 
doors.  But,  if  the  owner  himself 
lies  in  the  house,  and  hath  but 
one  outwsrd  door  by  which  he 
and  his  lodgers  enter,  such  lodg- 
ers seem  only  to  be  iam^s,  sad 
all  their  apartakents  to  be  paro^ 
of  tbe  ooe  dwelling-house  of  th« 
Qy/mx.    K€i|L  ^;  1  Half,  ?.p. 
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Batlby,  J. — ^The  statute  59  Geo.  3,  c.  50,  is  re* 
Y^^^^^^j  pealed  by  the  statute  6  Geo.  4,  c.  57,  therefore  the  ques- 
ts. tiOQ  in  this  c^e  is,  whether  a  settlement  was  or  was  not 
acquired  lender  the  last^mentioned  statute.  By  the  59 
Geo.  3,  c.  50,  a  settlement  could  not  be  acquired  in  the 
case  of  a  house  or  building  unless  such  house  or  build-* 
ing  were  held,  or  in  the  case  of  land  unless  such  land 
were  occupied,  and  the  rent  for  the  same  actually  paid, 
for  the  term  of  one  whole  year  at  the  least,  by  the  person 
hiring  the  same.  That  statute,  therefore,  contained  an 
express  enactment  that  the  house  should  be  held,  and 
the  land  occupied,  and  the  rent  paid,  by  the  person  hiring 
the  saf^.  The  words  of  the  6  Geo.  4,  c.  57,  are  diffe- 
rent* That  statute  is  wholly  silent  as  to  the  person  hir- 
ing being  required  either  to  occupy,  or  pay  the  rent, 
and  it  has  been  decided  in  Rex\.KibworthHarcourt(ja), 
that  according  to  the  true  construction  of  that  statute, 
the  rent  need  not  be  paid  by  the  party  hiring.  The 
words  '^  by  the  person  hiring  the  same''  must,  therefore, 
be  considered  as  erased  from  the  statute  6  Geo.  4,  c.  57, 
and  the  law  to  be  altered,  so  far  as  it  required  the  rent 
to  be  paid  by  the  person  hiring  the  premises ;  it  is  now 
sufficient  if  the  rent  be  paid,  whether  by  the  person  hir- 
ing the  premises,  or  by  any  other  person.  The  words 
of  the  statute  6  Geo.  4,  c.  57,  are,  that  the  house  or 
(>uilding,  pr  land,  shall  be  occupied  under  such  yearly 
hiring,  and  the  rent  fpr  the  same,  to  the  amount  of  10/., 
actually  paid,  for  the  term  of  one  whole  year  at  the  least. 
The  language  here  is  varied,  for  th^  statute  sqys,  not 
that  the  house  or  land  ^hall  be  occupied  by  the  person 
hiring  the  same,  but  only  that  it  shall  be  occupied  under 

$56/*    4  Bla.  Corom.  295;  18th  790;    confirmed   by   the  whole 

ed.   And  see  ibid.  296,  n.  (9),  Court  in  Rex  v.  Great  Bolion,  3 

Ifhere  the  cases  are  collected.  M.  &  R.  937;  8  B.  &  C.  771 . 
'  (a)  IM.&R.  691;  7B.&C. 
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such  yearly  hiring.  The  question  then  is^  what  is  the 
true  meaning  of  occupation  under  such  yearly  hiring.  It 
is  somewhat  difficult  to  decide  with  certainty  upon  the 
real  meaning  of  the  legislature^  where  it  is  not,  as  in  this  I>itch£at. 
instance,  expressed  in  very  intelligible  language,  but  I 
incline  to  think  the  true  construction  of  these  words  is, 
that  the  premises  shall  be  occupied  by  the  person  to 
whom  that  hiring  gives  the  right  of  occupation,  and  that 
occupation  by  any  other  person  to  whom  that  right  is 
given,  either  by  assigning  or  underletting,  is  not  an  oc- 
cupation under  the  yearly  hiring,  within  the  meaning  of 
the  statute.  That  is  the  present  impression  on  my 
mind ;  if  between  this  time  and  to-morrow  morning  I 
should  change  my  opinion,  I  will  communicate  it  to  the 
Court  (a).  My  learned  brothers  are  of  opinion  that  the 
words  "  under  such  yearly  hiring"  do  not  make  an  oc- 
cupation by  the  person  hiring  requisite,  but  that  it  is 
sufficient  if  either  he  himself,  or  any  other  person  under 
him,  occupies.  As  at  present  advised,  I  think  that  a 
person  occupying  as  an  under-tenant,  though  he  may  be 
said  in  some  sense  to  occupy  under  the  yearly  hiring, 
cannot  be  said  to  occupy  under  the  yearly  hiring  within 
the  meaning  of  this  clause  of  the  act  of  parliament, 
because  he  has  no  connection  with  the  person  who  is 
landlord  with  respect  to  that  yearly  hiring,  and  because 
though  he  does  occupy  in  part  under  that  yearly  hiring, 
he  does  not  in  toto ;  he  occupies  under  that  and  some- 
thing more.  With  respect  to  the  other  question,  namely, 
whether  the  holding  previous  to  the  £2d  of  June,  when 
the  6  Geo.  4,  c.  57,  came  into  operation,  and  the  hold- 

(a)  His  Lordship  did  not  make  the  Dame  of  the  whole  Court, 

any  such  communication  at  the  upon  the  same  point ;    JRex  v. 

period  mentioned;  but  a  con-  Great  Bentley,    Hilary    Term, 

traiy  opinion  was  afterwards  ex-  1830. 
pressed  by  Lord  Tenterden,  in 
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1890.        lag  Auhsequeat  io  tliat  period  can  be  €OBoected,  I  am  cf 
*||*^I^      opinion  that  they  nay,  provided  the  oooupatioa  pre- 

If,  vious  to  the  2£d  of  June  be  such  as  salssfies  the  requi* 

DiTcaiAT.    3jjg3  ^f  ^^^  g  Q^^  ^  ^  5y.  ^j^  therefoffc,  that  if  a 

party,  before  that  statute  came  ioCo  operatton^  was  m 
possession  of  a  yearly  tenement^  aad  held  it  under  sisdb 
circiimstanoes  as  that  statute  says  shaU  be  requiaate  in 
order  to  confer  a  settlement,  a  settlement  wiU  be  ooa- 
ferred*  There  are  no  words  in  the  6  Geo*  4,  c*  57,  which 
import  that  the  hiring  shall  be  subsequent  to  the  period 
when  that  statute  came  into  operation*  With  respect 
to  the  residence  of  forty  days,  I  think  the  case  must  go 
back  to  the  Court  of  Quarter  Sessions,  in  order  that  it 
may  be  stated  more  distinctly  what  the  nature  of  the 
residence  was,  or  whether  the  whole  forty  days'  residence 
required  was  actually  by  the  husband  himself*  The 
cause  of  the  husband's  absence,  whether  it  was  volun- 
tary or  by  compulsion,  or  whether  it  arose  from  other 
circumstances,  may  perhaps  become  material. 

LiTTLKDALB,  J.— The  principal  question  in  issue  in 
this  case  seems  to  me  to  depend  upon  the  construction 
to  be  given  to  the  word  "  occupied''  in  the  statute  of 
6  Geo.  4,  c.  57*  There  is  a  material  difference  between 
a  holding  and  an  occupation.  A  person  may  hold,  at- 
tfaough  he  does  not  occupy.  A  tenant  of  a  freehold  is  a 
person  holding  of  another,  but  he  does  not  necessarily 
occupy.  In  order  to  occupy,  a  person  must  be  per- 
sonally resident  either  by  himself  or  his  family.  In  this 
case  I  think  the  husband  was  the  occupier  of  the  hous^ 
during  the  whole  period.  It  is  not  distinctly  stated  under 
what  circumstances  the  apartment  was  let  or  occupied; 
but  in  an  indictment  for  house-breaking  it  might  clearly 
be  described  as  the  dwelling-house  of  the  pauper's  hus- 
band; and  in  an   action    for   use  and  occupation  he 
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migbt  properly  be  liescribed*  not  ooly  as  the  hoMer,  but 
96  Ihe  occupier  of  the  hottie.     The  stftUite  1 1  Gee*  (Ky 
c«  ISy  8.  14,  which  gives  the  action  for  uae  wad  occupa- 
tion where  the  agreement  is  not  by  cleed*  takes  a  dis- 
tinction between  the  words  **  held''  and  ^  occapied/' 
It  enacts,  "  that  it  shall  be  lawful  for  the  landlord^  where 
the  agreement  is  not  by  deed,  to  recover  a  reasooftble 
satisfaction  for  the  lands>  Scc»,  held  or  occupied  by  the  de* 
fendantj  in  an  action  on  the  case  lor  the  use  and  occupa* 
tion  of  what  was  9o  held  or  enjoyed/'    The  statute  49 
Eliz»  c.  2,  8*  I,  imposes  the   rate   for  the  relief  of  Uia 
poor  upon  the  *'  occupier;"  and  that  rate  in  this  case 
must  clearly  have  been  assessed  upon  the  pauper's  bus-* 
band  for  the  whole  house>  although  he  underlet  a  part  (a), 
for»  as  it  is  laid  down  by  Mr.  Nolan  (b),  **  no  lodger, 
though  possessing  the  principal  part  of  the  hou^  was 
ever  rated;  but  the  owner,  bow  saaU  soever  the  part 
reserved  for  himself,  is  in  the  eye  of  the  law  the  tenant 
for  the  whole,  and  is  rated  as  the  occupier*"    Therefore, 
as  in  an  indictment  for  housebreaking  comoiitted  in  the 
apartment  let  to  Gay  the  house  might  be  described  as 
the  dwelling-house  of  the  pauper's  husband;  as  in  an 
action  for  use  and  occupation  he  night  be  described  as 
the  occupier  of  the  house;  and  as  in  a  poor  rate  he 
m^ht  be  assessed  as  the  occupier  of  the  whole  house; 
it  seems  to  me  that  be  must  be  considered,  in  point  of 
law^  as  having  occupied  and  resided  in  the  house.    A 
man  need  not  actually  sleep  or  take  his  meals  in  a  house, 
nor  need  his  family  actually  inhabit  the  whole  house, 
in  order  to  make   bim  the  occupier;  if  he  holds  the 
whole  house,  and  occupies  part  of  it  by  himself  or  his 
family,  the  law  considers   him,  for  this  purpose,  the 

(a)  See  Hex  v.  AheryttwUh^         (6)  t  Nolan*s  P.  L.  152;  3d 
and  ^/tx  V.  Si.  Mtny  the  Lest  in     ed. 
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occupier.  For  these  reasons  I  am  of  opinion  that  the 
pauper's  husband  may  be  considered  as  having  occupied 
the,  house,  within  the  meaning  of  the  6  Geo,  4,  c.  57.  If 
he  had  underlet  the  whole  house,  and  occupied  no  part 
of  it,  the  effect  might,  perhaps,  have  been  different, 
because  the  word  *'  occupation,"  applied  to  a  house, 
undoubtedly  implies  personal  residence;  but  if  the  lessee 
of  a  house  dwells  in  any  part  of  it,  although  he  underlets 
the  rest,  he  is  considered  in  point  of  law  the  occupier 
of  the  whole.  If  this  is  the  right  construction  of  the 
word  "  occupied"  as  used  in  this  statute,  which  I  think 
it  is,  it  follows  that  the  pauper's  husband  occupied  the 
house,  and  then  the  only  remaining  question  is,  whether 
there  was  forty  days'  residence  by  the  pauper's  husband. 
Upon  that  point  there  is  some  doubt,  and  it  is  an  essen- 
tial point,  for  the  legislature  did  not  intend  by  the  6 
Geo.  4,  c.  57,  to  alter  the  law  in  that  respect.  I  agree 
with  my  brother  Bayhy  that  the  case  ought  to  be  sent 
back  to  the  Sessions  to  have  this  doubt  cleared  up,  and 
the  fact  distinctly  ascertained. 


Parke,  J. — ^I  have  entertained  considerable  doubt  in 
this  case,  but  upon  the  whole  I  incline  to  think  that  there 
was  a  sufficient  occupation,  and  that  a  settlement  was 
acquired  in  the  parish  of  Lyncombe  and  Widcombe. 
The  question  turns  entirely  upon  the  construction  of  the 
6Geo.4,  c.  57.  My  judgment  may  have  the  effect  of 
defeating  the  intention  of  the  framers  of  that  statute. 
But  it  is  a  safe  rule  of  construction  not  to  speculate 
upon  the  probable  intention,  but  to  adhere  to  the  words 
of  an  act  of  parliament  in  their  grammatical  and  natural 
sense,  unless  it  appears  certainly  and  clearly  from  the 
context  that  they  were  intended  to  be  used  in  some 
other  sense.  There  is  a  material  difference  between  the 
two  statutes  6  Geo.  4,  c.  57,  and  59  Geo,  3,  c«  50.    The 
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last-mentioned  statute  expressly  requires  the  house  to  be         ts99. 
held,  and  the  land  to  be  occupied,  and  the  rent  to  be 
paid,  by   the  person  hiring  the  same.     The  statute   6 
Geo.  4,  c.  57,  omits   the  words  *'  by  the  person  hiring     D'tcheat. 
the  same."     It  does  not  require  that  the  rent  shall  be 
paidf  or  the  house  occupied,  by  the  person  hiring  the 
same,  but  only  that  the  house  shall  be  occupied  under 
the  yearly  hiring*     Now  those  words  may  be  satisfied 
by  the  continuance  of  the  term,  and  by  the  occupation 
of  a  sub- tenant  or  assignee  during  the  continuance  of 
that  term.     It  is  not  necessary  for  the  purposes  of  this 
case  to  decide  whether  occupation  by  an  assignee  would 
be  sufficient  or  not.     There  has  been  an  occupation 
here  by  a  person  whose  character  is  left  doubtful,  for  it 
is  not  stated  in  the  case  whether  he  was  a  sub-tenant 
having  an  entire  occupation  of  one  part  of  the  house, 
or  whether  he  was  a  mere  lodger.    But  it  seems  to  me 
that  there  was  an  occupation  by  the  pauper's  husband 
under  the  yearly  hiring,  provided  the  premises  continued 
in  the  occupation  of  any  person  entitled  under  the  tenancy 
created  by  the  yearly  hiring.     1  find   nothing  in  the 
context  of  this  clause  to  shew  that  the  words  which  are 
there  used,  taken  in  their  plain  natural  sense,  do  not  ex- 
press the  intention  of  those  who  used  them;  and  I  must, 
therefore,  suppose  that  the  legislature,  when  they  re- 
pealed the  59  Geo.  3,  c.  50,  which  expressly  required  an 
occupation  by  the  person  hiring,  had  reasons  for  omit- 
ting, and  intended  to  omit  those  words  in  the  6  Geo.  4, 
c.  57*     It  may  be  that  the  omission  arose  from  inadver- 
tence on  the  part  of  the  framer  of  the  act,  and  it  may 
have  been  intended  to  retain  the  former  provision,  that 
the  occupation  should  be  by  the  original  hirer  of  the 
premises.     But  it  seems  to  me  that  the  words  used  do 
not  expressly  require  such  an  occupation,  and  we  are 
not  to  presume  the  intention  of  the  legislature,  we  must 
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1829.        collect  It  from  the  words  of  tlie  act  of  fmrliameiit.    Then 

^^^^'^^       if  the  roeanltifi;  of  the  lesislature  be  that  which  the  words 

tr.  used  naturally   import,  a  settlement  has   been  gained, 

DiTCHEAT.     provided  there  has  been  a  residence  of  forty  days.     As 

to  that  the  case  is  ambiguous,  and  for  the  purpose  of 

ascertaining  that  fact,  I  agree  that  the  case  should  go 

back  to  the  Sessions. 

Case  sent  back  to  the  Sessions. 


The  King  17.  Ann  Green  and  others. 

The  objects  of  ON  appeal  by  the  defendants,  widows^  inhabitants  and 
fouDda^n^in  o^^upiers  of  certain  houses  and  premises  in  the  parish  of 
the  actual  oc-  Lee,  in  the  county  of  Kent,  against  a  rate  made  for  the 
alms-houses,  relief  of  the  poor  of  that  parish^  dated  £d  April,  1828, 
livingreDt-free,  ||}q  Sessions  confirmed  the  rate^  subject  to  the  opinion 
be  removed  at  of  this  Court  upon  tbe  following  case : — 
^IJl^l  li^""       The  master  and  wardens  of  the  Merchant  Tailors  of 

patroDS,  are 

beneficial  oc-    the  fraternity  of  St.  John  the  Baptist,  in  the  city  of  Lon- 

the  meaning  of  ^^">  ^^  ^^^  ^^^^  ^^^6  ^^^^   patrons  of  a  charitable 

43  Elig,  c.  2,    establishment  for  the  relief  of  the  widows  of  poor  free- 

8.  1,  and  liable 

to  be  rated  for  men  of  the  company  of  Merchant  Tailors.     About  three 

the  relief  of  the  yg^rs  ago  the  company  purchased  land  in  the  parish  of 

hee,  whereon  they  erected  thirty  alms-houses  for  the 
reception  of  such  poor  widows.  The  appellants  are 
poor  women^  and  are  resident  in  the  alms-houses  as 
alms-women^  and  objects  of  the  charitable  establishment, 
and  pay  no  rent  for  the  same,  and  are  also  removable  at 
the  pleasure  of  the  master,  wardens  and  court  of  as*- 
sistants  of  the  company  of  Merchant  Tailors.  The  land 
upon  which  the  alms-houses  are  built,  comprising  about 
two  acres,  is  the  freehold  property  of  the  Merchant 
Tailors'  Company;  and  the  land  was  purchased,  and  the 
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alms-houses  were  erected  and  built  thereon,  at  the  sole 
mipense  of  the  company,  out  of  the  corporate  funds,     xha  Kiko 
Before  the  purchase  of  the  land  as  aforesaid,  the  same  v. 

was  rated  on  the  occupier  thereof,  at  the  rate  ot^L  5s,  per 
annum,  and  the  parochial  rates  were  regularly  paid  in 
respect  thereof  upon  such  rating. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  appellants  are  liable  to  be  rated  for  the  relief  of  the 
poor  of  the  said  parish. 

Bolland  and  W.  Clarkson,  in  support  of  the  order  of 
Sessions,  were  stopped  by  the  Court. 

jD.  FoUoek  and  C.  Law,  contrsl.  The  appellants  do 
not  come  within  the  fair  meaning  of  the  statute  43  EHz. 
€•  2.  By  the  first  section  of  the  statute  the  churchwar- 
dens and  overseers  of  every  parish  are  empowered  to 
imise,  weekly  or  otherwise^  (by  taxation  of  every  inhabit- 
ant, parson,  vicar  and  other,  and  of  every  occupier  of 
lands,  houses,  8cc.  in  the  said  parish,  in  such  competent 
sums  of  money  as  they  shall  think  fit,)  a  convoiient  stock 
oi  flax,  hemp,  8cc.,  to  set  the  poor  on  work :  and  also 
CQvnpetent  sums  of  money  for  the  necessary  relief  of  the 
fanne,  impotent,  old,  blind,  and  such  other  among  them 
being  poor  and  not  able  to  work,  8cc.,  to  be  gathered 
oat  of  the  same  parish,  according  to  the  ability  of  the 
same  parish.  The  rate,  therefore,  is  to  be  assessed  upon 
^M  inhabitants  and  occupiers  of  lands  and  houses,  **  ac- 
eording  to  the  ability  of  the  parish/'  The  latter  words 
override  and  control  all  the  preceding  general  words  of 
the  section.  The  ability  of  the  parish,  means  the  ability 
of  every  individual  inhabitant  and  occupier.  These  ap- 
pellants have  no  ability,  therefore  they  are  not  within  the 
meaning  of  the  section,  and  are  not  ratable.  The  poor 
rate  is  not  a  tax  upon  lands  and  houses,  but  a  tax  upon 
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1899.  the  person  in  respect  of  property  in  lands  or  houses^ 
and  the  ability  arising  therefrom,  2'heed  v.  Starkey  (a). 
Lands  or  houses  may,  or  may  not,  confer  such  ability. 
Green.  q^  they  may,  or  may  not,  be  evidence  of  it.  In  order 
to  make  a  person  ratable  as  an  oocupier,  he  must  be 
shewn  to  have  a  beneficial  occupation;  he  must  be  an 
occupier  having  ability.  If  the  land  or  house  yields  no 
profit,  the  occupation  of  it  is  not  beneficial,  and  is  no 
evidence  of  ability;  and  such  an  occupier,  having  no 
ability  aliunde^  is  not  ratable.  That  is  precisely  the 
situation  of  the  appellants  in  this  case ;  they  are  not  pro- 
per persons  to  be  personally  rated  in  respect  of  the 
houses  they  occupy :  and  the  only  persons  ratable,  are 
those  who  are  proper  persons  to  be  personally  rated  in 
respect  of  the  premises  they  occupy.  In  Rex  v.  St. 
Luke's  Hospital  {b),  it  was  held,  that  the  hospital  was 
not  liable  to  poor  rates  for  the  lodging,  &c.>  of  the  poor 
objects,  Lord  Mansfield  observing  that ''  it  would  be  too 
gross  to  conceive  them  to  be  proper  persons  to  be  rated 
to  the  relief  of  the  poor;"  and  in  Rex  v.  St,  Bartholo^ 
metv^s  Hospital  {c),  that  neither  the  governors,  nor  ser- 
vants, nor  the  poor  in  the  hospital^  were  ratable  to  the 
poor.  In  Eyre  v.  Smalpace  (d),  the  officers  of  Chelsea 
Hospital,  who  had  separate  and  distinct  apartments, 
which  were  considered  their  dwelling-houses,  and  ia 
which  they  and  their  families  resided,  were  held  ratable ; 
but  they  had  a  beneficial  occupation,  which  conferred 
ability  upon  them :  therefore  they  were  persons  proper 
to  be  rated  in  respect  of  their  occupation  and  ability. 
In  Rex  V.  Waldo  (e),  it  was  held,  that  an  alms-house 
wholly  occupied  by  objects  of  a  charity  and  their  at- 

(a)  8  Mod.  314.  See  1  Nolan's  (c)  4  Ban*.  2435;  1  Bott,  5th 

P.  L.  chap.  6.  ed.  139. 

{b)  3  Barr.  1053;  1  W.  Black.  (iQCald.3;  lBott,5died.  131. 

1049.  (c)  Cald.  358. 
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tendants,  and  of  which  no  prolSt  was  made^  although  the         i829. 
absolute  property  in  it  was  in  the  person  who  gave  th       J*^"'^'^^ 
alms,  had  no  legal  occupier,  and  that  the  proprietor  was  v, 

not  ratable  in  respect  of  it.  And  in  that  case  it  was  Orben. 
not  attempted  to  rate  the  objects  of  the  charity,  but  the 
donof;  here  the  attempt  is  to  rate  the  donors  of  the 
charity  indirectly,  through  the  objects  of  it.  It  was, 
indeed,  decided  in  Rex  v.  Munday  (a),  that  the  objects 
of  a  charitable  foundation  in  the  actual  occupation  of 
the  alms-houses  and  lauds  for  their  own  benefit,  in  the 
manner  prescribed  by  the  rules  of  the  institution,  and 
liable  to  be  dismissed  for  any  breach  of  such  rules,  were 
ratable  in  respect  of  such  occupation.  But  that  case 
was  essentially  different  from  the  present.  There  the 
occupiation  was  a  beneficial  one ;  profit  was  made  of  the 
land  and  of  the  produce;  the  poor  persons  ploughed, 
sowed  and  reaped,  and  had  their  cattle  upon  the  land; 
therefore  they  had  a  beneficial  occupation ;  they  were 
occupiers  having  some  ability.  Here  the  appellants  are 
absolute  paupers,  having  no  beneficial  occupation,  and 
being  possessed  of  no  ability;  therefore  they  are  not 
ratable. 

Bay  LET,  J. — I  think  this  a  very  clear  case,  both  as 
regards  the  words  of  the  statute  of  Elizabeth,  and  the 
authorities  upon  the  subject,  and  1  have  no  hesitation  in 
coming  to  the  conclusion  that  these  persons  are  properly 
ratable  as  occupiers  of  tenements  within  the  parish. 
The  statute  directs  the  money  to  be  raised  **  by  taxation 
of  every  occupier  of  lands,  houses,"  Sec.  In  Rex  v. 
Catt  {b)  it  was  held  that  the  master  of  a  free-school, 
appointed  by  the  minister  and  inhabitants  of  a  parish 
under  a  charitable  trust,  whereby  a  house  and  garden 
were  assigned  ''  for  the  habitation  and  use  of  the  master 

(a)  1  East,  584.  (h)  6  T.  R.  332. 
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and  his  family,  freely  without  payment  of  any  rent,  in- 
r^T^^T^      come,  gift,  aum  of  money,  or  other  allowance  whatso- 
V.  ever/'  for  the  teaching  of  ten  poor  boys  of  the  inhabit- 

&^^"'       ants,  was  ratable  to  the  poor  for  his  occupation  of  the 
premises.     Lord  Kenyan  there  said,  '^  to  the  authority 
of  the  cases  cited  I  subscribe  my  assent.     They  pro* 
ceeded  on  the  ground  that  there  was  no  occupier.     In 
Rex  V.  Waldo  (a)  the  rate  was  held  to  be  bad^  because 
there  was  no  occupier;  the  poor  children   who   were 
placed  there  for  education  could  not  be  considered  as 
occupiers,  neither  could  the  woman  servant  who  super- 
intended them.    That  case  could  not  be  distinguished 
from  that  of  St.  Luke's  Hospital,  where  the  rate  was  also 
quashed,  because  there  was  no  beneficial  occupier.     But 
when  a  case  arises  where  a  person   is  found  to  be  the 
beneficial  occupier  of  a  house,  he  must  be  rated,  though 
the  house  be  appropriated  to  charitable  purposes.     As 
long  as  Richmond   Park  continued  in  the  hands  of  the 
king,  it  was  not  ratable :    but  when  the  ranger   made 
profits  of  it,  and  beneficially  occupied  it,  it  was  held  to 
be  ratable  in  his  hands.     So  if  this  person  had  been  put 
in  merely  to  look  after  the  pupils,  and  had  not  occupied 
the  house,  he  would  not  have  been  ratable;  but  it  ap- 
pears that  he  is  the  beneficial  occupier  of  this  bouse  and 
garden.     By  the  old  land-tax  act,  certain  property  given 
for  charitable  purposes  is  exempted  from  that  tax:  but 
there  is  no  such  exemption  in  the  acts  respecting  the 
relief  of  the  poor."     In  Rex\.  Mundaif{h)  the  objects 
of  a  charitable  foundation,  in  the  actual  occupation  of 
alms-houses,   were  held  to  be  ratable;    and  I   cannot 
distinguish  that  case  from  the  present  na  point  of  prin- 
ciple.    The  only  difference  is,  that  in  that  case  the  oc- 
cupation was  beneficial  to  a  greater  degree  than  it  is 
here ;  there  is  merely  the  difference  of  plus  aiul  mincw  of 
(a)  Cald.  358.  (fr)  1  East,  584. 
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benefit  between  the  two  cases.    If  the  occupiers  of  alms-         1899. 
houses  and  lands  belonging  to  a  charitable  foundation 
pay  rent,  they  are  clearly  ratable;  and  if  they   do  not  v. 

pay  rent,  the  consequence  is  that  their  ability  is  the  ^i^^bs^* 
greater.  The  objects  of  the  charity  in  this  case  are, 
indeed,  described  as  poor  persons,  but  the  Act  of  Par- 
liament makes  no  distinction  between  poor  persons  and 
others.  These  persons  are  the  occupiers  of  property 
from  which  they  derive  a  benefit;  therefore  they  are 
ratable.  Mr.  Nolan,  in  his  treatise  upon  the  Poor 
Laws  (a),  after  citing  the  authorities  upon  this  subject, 
says,  "  the  distinction  therefore  as  to  where  charities  are 
ratable,  and  where  they  are  not  so,  seems  to  depend  upon 
this— whether  there  is  any  body  who  can  be  rated  as 
beneficial  occupier.**  I  cite  that  work,  not  as  an  authority 
upon  the  subject,  but  merely  for  the  purpose  of  shewing, 
that  if  the  Merchant  Tailors'  Company,  (the  real  appel- 
lants in  this  case,)  or  their  legal  adviser,  had  looked  into 
the  authorities  collected  in  that  work,  they  would  pro- 
bably have  been  satisfied  that  the  rate  was  good,  and 
would  never  have  appealed  against  it. 

LiTTLEDALE,  J. — I  entirely  concur  in  the  opinion 
expressed  by  my  brother  Bayley  in  this  case.  It  is 
clear  upon  the  authority  of  the  case  of  Rex  v.  Munday, 
which  cannot  in  substance  be  distinguished  from  the 
present,  that  the  appellants  were  properly  included  in 
this  rate. 

Parks,  J. — I  am  of  the  same  opinion.  The  parties 
rated  were  occupiers  of  houses  within  the  parish,  deriving 
a  benefit  from  their  occupation;  therefore  they  were 
clearly  ratable  as  occupiers  within  the  meaning  of  the 
statute  of  EUzabeih,    The  fact  of  their  being  poor,  and 

(a)  1  Nolan's  P.  L.  164,  8d  ed. 
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18S9.        pt^yjng  no  rent^  and  occupying  houses  furnished  to  them 

W'^i^       by  charity,  can  make  no  difference,  because  it  does  not 
TheKiMG  ,       ,  .       ,        .         ^  .  ,    .  ,         , 

9.  render  the  occupation  less  benencial,  but  rather  the  con- 

Green.       trary*     The  statute  of  EUzabeih  makes  no   distinction 

between  poor  persons  and  others,  nor  do  any  other  of  the 

poor  laws.     There  are  many   statutes   which   provide 

against  persons  residing  in  houses  provided  for  them  by 

charitable  institutions,  thereby  gaining  settlements  (a) ; 

and  if  it  had  been  intended  to  exempt  such  persons  from 

ratability  to  the  poor,  there  would  doubtless,  have  been 

statutory  provisions  made  expressly  for  that  purpose. 

Order  of  Sessions  con6rmed. 

(a)  See  54  Geo.  3.  c.  170.  s.  6.    JRejr  v.  Sandhurst,  1  M.  &  R.  98, 
n.(a). 


The  King  v,  Tomlinson. 

A  pooip  rate  U PON  appeal,  a  poor  rate  made  for  Stoke-upon-Trent, 
sp<^of  two-    in  the  county  of  Stafford,  was  amended,  subject  to  the 
thirds  of  the     opinion  of  this  Court  on  the  following  case : — 
farms,  lands  In  the  above  rate,  the  occupiers  of  farms,  lands,  and 

and  tithes,  and  tithes,  and  of  market-tolls,  were  assessed,  in  respect  of 

of  one-half  of  .  . 

the  net  rent  of  such   property  respectively,   upon    two«thirds   of  their 

other buHd-      e*tin*ated  net  yearly  rent  payable  to  the  landlord;   and 

ings,  collieries,  the  occupiers  of  houses,  and  other  buildings,  and   of 

and  coal-  n*     ■  i  i      -  i    •  ^ 

mines  is  not     collieries  and  coal-mmes,  were  assessed  in  respect  of 

necessarily  un-  guch  property  upon  only  one- half  of  their  estimated  net 
equal.  _ 

yearly  rent,  or  royalty,  payable  to  the  landlord.     Lessees 

of  waterworks  were  assessed,  in  respect  of  their  works 
and  pipes  within  the  parish,  upon  only  one-half  of  their 
estimated  yearly  rental  value ;  but  the  rate  was  amended 
by  the  Court,  as  to  these  lessees,  by  assessing  them  upon 
two-thirds  of  such  rental  value,  being  in  the  same  pro- 
portion as  in  the  case  of  land. 
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The  question  for  the  consideration  of  this  Court  is, 
whether  as  the  occupiers  of  farms,  lands,  8cc.,  are  rated     jiJ^^K^o 
upon  two-thirds  of  the  estimated  net  yearly,  rent,  the  oc-  v. 

cupiers  of  collieries  and  coal-mines  ought  not  to  be  rated 
in  the  like  proportion,  upon  two-thirds  of  the  estimated 
net  yearly  mine  rent,  or  royalty. 

Shuti  and  Godson,  in  support  of  the  order.  There 
is  nothing  on  the  face  of  this  rate  to  shew  that  its 
nominal  inequality  is  not  founded  upon  the  greater 
amount  of  deductions  attaching  to  one  species  of  pro- 
perty. Then  as  no  unequal  principle  of  assessment  is 
disclosed  by  the  rate  itself,  no  such  inequality  will  be 
presumed.  In  Rex  v.  Brograve  (a),  the  assessment 
was  upon  three-fourths  of  the  yearly  value  of  land,  and 
I  one-half  of  the  yearly  value  of  houses.    Lord   Mansfield 

said,  that  he  thought  it  right  that  a  difference  should  be 
made  between  lands  and  houses,  for  there  are  several 
charges  incident  to  houses  (as  repairs,  window- tlEixes,  and 
such  like  deductions  and  outgoings)  which  do  not  fall  upon 
lands,  to  lessen  their  value.  And  Mr.  Justice  Yates  said, 
'^  The  Court  cannot  enter  into  the  inequality  of  it,  unless 
it  appears  to  us  to  be  self-evidently,  necessarily,  and 
unavoidably  unequal."  They  also  citedi2ejr  w. Hardy  {b). 
Rex  v.  Sandwich  (c),  and  Rex  v.  Aire  and  Calder  Navi- 
gation (d). 

Alderson  and  Whateley  contrs^.  Net  rent  excludes  the 
supposition  of  further  deductions.  The  rate  being 
manifestly  unequal,  this  Court  will  quash  it.  Rexw. 
Sellers  (e). 

Bayley,  J. — By  the  rate  in  question,  all  property  in 

(a)  4  Burr.   2491,  &  1   Bott,  (d)  2  T.  R.  660. 

5th  edit.  112.  {e)  Caldec.    522,    S.  C.   per 

Qf)  Cowp.  579.  nomen  JRe^rv.  Lakenham^  1  Bott, 

z)  Doo^.  562 ;  Caldec.  105.  5th  edit.  116. 
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this  parish  was  assessed  with  reference  to  the  net  yearly 
rent;  but  in  the  case  of  lands,  the  rate  is  imposed  in  the 
proportion  of  two-thirds  of  the  net  rent ;  whereas  upon 
houses  and  collieries,  it  is  imposed  in  the  proportion  of 
one-half.     Had  this   proportion   been  fixed   by  a  rule 
evidently  wrong  the  Court  would  be  bound  to  interfere ; 
but  we  are  of  opinion  that  a  difference  may  with  pro- 
priety be  made  in  the  proportion  of  net  annual  rent,  in 
rating  these  two  classes  of  property.     What  that  propor- 
tion should  be,  it  is  the  province  of  the  quarter  sessions  to 
decide.     The  rate  is  to  be  assessed  upon  the  annual 
value  (a),  whether  the  party  be  owner  or  tenant;  but  the 
annual  rent  exceeds  the  annual  value  by  that  portion  of 
the  former  which  ought  to  be  set  aside  to  meet  repairs 
and  other  casualties.    This  portion  would  be  greater  in 
respect  of  houses,  upon  which  more  repairs  in  propor- 
tion to  the  rent  are  often  necessary  than  will  in  general 
be  required  upon  a  farm.     So  in  the  case  of  collieries, 
prudence  requires  that  a  part  of  the  annual  rent  be  set 
aside  to  meet  the  necessary  expenses  of  repairing  and 
occasionally  renewing  the  machines.     It  was  contended 
that  the  sessions,  in  adopting  the  net  rent  as  a  standard, 
must  be  taken  to  have  looked  at  the  clear  rent  after  every 
deduction   made.      This    term  is,  however,  frequently 
used  to  denote  that  rent  which  reaches  the  pocket  of 
the  landlord,  after  allowing  taxes  and  other  disbursements 
which  the  tenant  is  entitled  to  deduct  from  the  gross 
rent,  and  also  the  charge  of  collecting.    This  construc- 
tion will  support  the  rate. 

Order  of  Sessions  confirmed  (ft). 


(a)  In  Rex  v.  Brograve,  as  re- 
ported 1  Bott.  5th  edit.  119, 
Lord  Mansfield  sa^s,  "  It  is  ar- 
gaed  that  the  <  yearly  value/ 
means  the  clear  yearly  value  after 
all  deductions,  and  thatM^e  ought 
to  put  that  construction  upon  it, 


and  the  rate  would  be  unequal ; 
but  as  it  may  with  propriety  have 
another  construction,  we  ought 
to  put  such  construction  on  it 
as  will  make  it  good.*^ 

{h)  And  see  The  King  v.  Lord 
Granville,  p(Kt,  167. 
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The  Kino  v.  Lord  Granville.  Vi^v-O 

Lord  GRANVILLE  appealed  against  a  rate  made  The  lessee  and 
2£d  February,   1828,  for  the  relief  of  the  poor  of  the  ^ar-mtne^is* 
parish  of  Stoke-upon-Trent,  whereby  he  was  rated  for  a  ratable  for  the 
colliery,  iDcluding  engines  and  railway,  at  6l/.  17^*  5d,,  value  of  the 
being  a  rate  made  upon  the  sum  of  989/.  ]  Ss. ;  and  the  P^*^^'  ^^?H^^ 

^  *^  ^  '  .   .  increased  by 

sessions  confirmed  the  rate,  subject  to  the  opinion  of  improvements 
this  Court  upon  the  following  case  :—  "wn^exJeSe. 

The  appellant  is  the  lessee  and  occupier  of  a  colliery 
in  the  parish  of  Stoke-upon-Trent.  In  the  year  ending 
on  the  3 1  St  of  December  last,  he  paid  to  his  landlord  for 
royalty  a  mine  rent  upon  the  coals  raised  from  the  said 
colliery,  namely,  the  sum  of  802/.  Ss»,  which  sum  is  Sijair 
mine  rent  for  a  tenant  to  pay  upon  the  quantity  of  coals 
raised  in  that  year.  The  sum  of  802/.  85.  forms  part  of 
the  sum  of  989/-  IB^*?  upon  which  the  appellant  is 
charged.  The  appellant,  some  time  since,  erected  several 
steam  and  other  engines  in  the  colliery,  which  are  used 
solely  in  draining  the  mines  and  raising  the  coals  to  the 
surface  ;  and  he  also  laid  down  a  railway,  which  is  solely 
employed  in  facilitating  the  carriage  of  the  coals.  These 
form  the  machinery  with  which  the  mines  are  worked, 
and  without  which  they  could  not  be  worked ;  and  there 
could  be  no  mine-rent  at  all,  unless  such  machinery 
were  used.  The  sum  of  187/*  IO5.,  which  is  the  re- 
mainder of  989/*  18^.,  on  which  the  appellant  is  charged, 
is  a  charge  over  and  above  the  amount  of  the  mine-rent 
introduced  into  the  assessment  in  respect  of  the  engines 
and  railway.  It  is  calculated  that  if  the  colliery  were 
now  to  be  let  by  the  appellant  to  a  sub-tenant,  together 
with  the  engines  and  railway,  the  total  sum  of  989/.  I85. 
would  not  be  more  than  a  fair  rent  for  such  sub-tenant 
to  pay.    If  the  Court  shall  be  of  opinion  that  the  ap- 
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I829i        pellant  ought  to  be  rated  for  his  engines  and  railway,  in 

^""^^^^^^       addition  to  what  he  ought  to  pay  as  mine  rent  to  his 

77.  landlord,  then  the  rate  is  to  stand ;  but  if  not,  then  the 

Lord         ^jg  jg  jQ  jjg  reduced  to  50/.  Ss. 
Granville. 

M'Makon,  in  support  of  the  order  of  sessions.  The 
appellant  is  the  occupier  of  coal-mines  which  the  case 
finds  to  be  of  the  annual  value  of  989/*  185.,  to  let  to 
a  tenant ;  therefore  he  is  ratable  in  respect  of  them  to 
the  full  amount  of  that  annual  value.  The  case  of  Rex 
v.  Biktofi  {a),  the  decision  in  which  no  doubt  gave  rise 
to  this  appeal,  is  very  distinguishable  from  the  present 
case.  There  the  engine,  which  was  held  not  to  be  ratable, 
was  erected  and  used  exclusively  for  the  purpose  of 
draining  the  iron-stone  mine,  which  was  itself  not  ratable ; 
and  it  was  admitted  that  the  engine  was  a  burthen  rather 
than  a  profit,  and  indeed  a  drawback  from  the  profits  of 
the  mine.  In  this  case  the  engine  enables  the  occupier 
to  raise  a  larger  quantity  of  coal  to  the  surface,  and  the 
railway  affords  advantages  by  facilitating  the  carriage 
of  the  coal.  In  both  respects,  therefore,  the  value  of 
the  property  is  enhanced,  and  the  profits  of  the  occupier 
increased.  The  occupier,  then,  must  be  rated  according 
to  that  advancement  of  value  and  increase  of  profit.  Rex 
V.  Jltwood{b\  where  it  was  held  that  the  lessee  of  coal* 
mines  was  ratable  for  the  amount  of  royalty  or  rent  which 
he  paid,  without  making  any  allowance  for  money  ex- 
pended in  rendering  the  mines  productive. 

Godson^  contr^.  It  is  not  intended  to  rely  on  Rex  v. 
Bilston  as  an  authority  in  favour  of  the  present  ap- 
pellant;   Rex  V.  Attwood   is   more  in  point.      There 

{a)  8D.&R.  734;5B.&C.         (6)  6  6.  &C.  377;4D.&R. 
851.  M.  C.  348. 
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Jones  and  Feredajfy  two  lessees  of  coal  miQes,  had  been         1839. 
rated  only  upon  the  annual  sums  paid  by  them  for  rents 
or  royalties ;  and  that  was  held  to  be  the  proper  mode  v. 

of  rating  them,  although  they  had  expended  money  in  q^^j^ville. 
permanent  erections  on  the  mines,  which,  it  must  be 
inferred,  produced  an  improved  value.  So  here,  the 
appellant  being  only  lessee  of  the  mines,  should  be  rated 
only  upon  the  annual  sum  paid  by  him  for  mine  rent. 
If  the  owner  of  the  mines  occupied  them,  he  certainly 
would  be  ratable  upon  their  improved  annual  value,  or, 
in  other  words,  for  the  engines  and  railway,  because  he 
would  be  permanently  benefited  by  the  improved  value 
produced  by  them.  But  a  lessee,  whose  interest  in  the 
mines  may  be  of  short  duration,  and  who  has  expended 
money  in  erecting  machinery  and  otherwise  improving 
the  mines,  ought  not  to  be  rated  upon  the  improved  value 
produced  by  such  expenditure,  because,  until  he  is  reim- 
bursed his  expenditure,  the  improvement  in  the  annual 
value  is  of  no  real  advantage  to  him.  Besides,  in  this 
case,  the  lessee  is  in  effect  already  rated  for  the  engines 
and  the  railway,  for  the  rate  is  proportioned  to  the 
quantity  of  coal  raised,  and  the  quantity  raised  being 
increased  by  the  engines  and  the  railway,  the  rate  upon 
the  coal  is  in  reality  a  rate  upon  the  engines  and  the 
railway. 

Bayley,  J. — I  entertain  no  doubt  in  this  case.  Whe- 
ther the  sessions  have  made  proper  deductions  from  the 
rate,  we  are  not  called  upon  to  decide;  the  only  question 
proposed  for  our  consideration  is,  whether  the  appellant 
is  liable  to  be  rated  for  the  engines  and  the  railway.  I 
am  clearly  of  opinion  that  he  is  so  liable.  If  the  owner 
of  the  mines  had  been  the  occupier  of  them,  be  would 
have  been  liable  to  be  rated  according  to  their  improved 
annual  value;  and  where  the  owner  of  a  mine  erects 
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1839.        machinery,  or  in  any  other  way  by  expenditure  of  money 

Jl^^^^T^     improves  the  value  of  the  mine,  he  is  ratable  for  the 

V,  value  of  the  mine  so  improved  by  his  expenditure.     If 

Granville.  ^^  ^^^  ^^^  ™^"®  ^"  ^^^  improved  state,  he  will  receive  the 
larger  royalty  from  the  tenant.  If  he  lets  it  to  a  tenant 
who  is  to  incur  the  expense  of  erecting  machinery,  the 
owner  will  receive  the  less  royalty,  but  as  a  greater  quan- 
tity of  coal  will  be  raised  in  consequence  of  the  improve- 
ment, the  tenant  will  by  those  means  be  reimbursed  his 
expenditure,  and  in  such  cases  the  tenant,  being  the  occu- 
pier, is,  in  my  opinion,  liable  to  be  rated  according  to 
the  improved  value. 

LiTTLEDALB,  J. — ^The  appellant,  by  erecting  the  en- 
gines and  the  railway  has  increased  the  annual  value  of 
the  mines  by  187/-  \0s.,  and  the  question  is,  whether  he 
is  liable  to  be  rated  for  that  increase?  In  ordinary  cases 
the  rate  is  to  be  made  in  proportion  to  the  rent.  In 
this  case  the  appellant,  by  his  improvements,  has  ren- 
dered the  mines  more  productive.  But  it  is  quite  imma- 
terial, as  regards  the  question  of  ratability,  whether 
money  is  expended  in  improvements  effected  by  the 
landlord,  or  by  the  tenant;  their  bargain  may  vary  on  that 
account,  but  the  occupier  of  the  property  is  the  person 
to  be  rated,  and  he  is  ratable  according  to  its  improved 
annual  value.  The  appellant,  therefore,  being  the  lessee 
and  occupier  of  these  mines,  has  been  properly  rated  for 
their  improved  annual  value. 

Parke,  J. — Whether  the  rate  is  strictly  correct  in 
amount  may  be  doubted,  but  we  are  not  called  upon  to 
resolve  that  doubt.  The  sessions  seem  to  have  calcu- 
lated the  value  of  the  premises  according  to  the  rent  for 
which  they  might  be  let  to  an  under-tenant.  That,  per- 
haps, may  not  be  the  proper  principle  upon  which  such 
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property  should  be  rated,  because  the  annual  value  is  y^l^jy 
only  part  of  the  annual  rent,  and  a  portion  of  the  rent  j^^  Kisq 
should  be  considered  applicable  to  repairing  and  main-  v* 

taining  the  machinery,  Rex  v.  Tomlinson  (a),  where  that  Granville. 
distinction  is  taken.  But  the  only  question  put  to  us  is, 
whether  it  is  right  in  principle  that  the  lessee  of  a  mine 
should  be  rated  for  an  increased  annual  value  produced 
by  improvements  effected  by  himself.  Upon  that  I  feel 
no  doubt ;  I  think  he  has  been  properly  rated  for  the 
improved  annual  value. 


Order  of  Sessions  confirmed. 


(a)  Ante,  164. 


Delane  v.  Uillcoat. 

D£BT  upon  the  stotute  3  Geo.  4,  c.  126,  s.  65  (a),  for  By  3  Geo.  4, 
penalties.     Plea,  nil  debet,  and  issue  thereon.     At  the  no  trustee  of  a 

turnpike  road 
shall  enjoy  any  office  or  place  of  profit  under  any  act  of  parliament  in  execution  of 
which  he  shall  have  been  appointed,  or  shall  act;  and  if  any  such  trustee  shall,  with- 
out having  first  resigned  such  office,  hold  any  such  office,  he  shall  forfeit  100/.  A  trus- 
tee who  holds  the  office  of  treasurer,  which  may  be  made  an  office  of  profit,  is  within 
the  penalty  of  the  act,  though  he  makes  no  profit  of  it  in  his  own  person. 


(a)  Which  enacts,  ^  tliat  no 
trustee  or  commissioner  of  any 
turnpike  road  shall,  from  and  af- 
ter this  act  shall  be  in  force,  enjoy 
any  office  or  place  of  profit  under 
any  act  of  parliament  in  execu- 
tion of  which  he  shall  have  been 
appointed,  or  shall  act  as  trustee 
or  commissioner,  or  have  any 
share  or  interest  in,  or  be  in  any 
manner  directly  or  indirectly  con- 
cerned in,  any  contract  or  bar- 
gain for  making  or  repairing,  or 
in  any  way  relating  to  the  road 


for  which  he  shall  act,  or  for 
building  or  repairing  any  toll 
house,  &c. ;  nor  shall  any  such 
trustee  or  commissioner  let  out 
for  hire  any  waggon,  8cc.,  for  the 
use  of  any  turnpike  road  for 
which  he  shall  act  as  a  trustee 
or  commissioner;  nor  by  him- 
self, or  by  any  other  person  for 
or  on  his  account,  directly  or  in- 
directly, receive  any  sum  or  sums 
of  money  to  his  use  or  benefit  out 
of  the  tolls  collected  on  the  road 
for  which  he  shall  act,  during 
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trial  before  Ga8elee,J.f  at  the  Berkshire  Summer  Assizes, 
1828,  the  case  was  this.  The  defendant,  on  the  5th  of 
August,  1822,  was  elected  treasurer  under  a  local  act 
for  repairing  (he  turnpike  road  leading  from  the  Old 
Gallows,  through  Wollingham,  to  Virginia  Water.  He 
was  at  that  time  a  trustee  under  the  same  act,  and  he  did 
not,  upon  his  election  to  the  office  of  treasurer,  resign 
bis  office  of  trustee.  Mr.  Roberts,  the  clerk  to  the  com- 
missioners, who  was  an  attorney,  and  also  acted  as  a 
banker,  and  who  had  preceded  the  defendant  in  the  office 
of  treasurer,  which  he  had  resigned  upon  being  ap- 
pointed clerk,  received  all  the  rents  of  the  tolls,  and  made 
all  payments  on  account  of  the  trust.  The  defendant 
never  exercised  any  control  over  the  money,  and  never 
made  any  profit  of  it.  In  the  year  1822,  the  balance  in 
the  hands  of  Mr.  Roberts  was  less  than  200/.;  in  1824 
1825,  and  1826,  it  was  more  than  200/.;  and  in  1827, 
it  was  more  than  600/.  During  all  these  years  there 
was  a  fluctuating  amount  of  debts  owing  by  the  trustees 
to  various  individuals,  of  from  200/.  to  SOO/.  In  October, 
1825,  the  defendant's  accounts,  as  treasurer,  were  audited 
and  allowed  at  a  meeting,  where  he  himself  presided  as 
chairman.  The  learned  Judge  being  of  opinion  that  the 
defendant  could  not  be  considered  as  holding  any  office 
or  place  of  profit  within  the  meaning  of  the  act  of  par- 
liament, nonsuited  the  plaintiff,  but  gave  him  leave  to 


the  time  he  shall  be  acting  as  a 
trustee  or  commissioner  of  such 
road;  and  if  any  person,  after 
having  been  appointed  or  elected 
a  trustee  or  commissioner  of  any 
turnpike  road,  shall,  without  hav- 
ing first  duly  resigned  such  office 
at  some  meeting  of  the  trustees 
of  the  road  for  which  he  shall 
have  been  elected  or  appointed, 
hold  any  such  office  or  place,  or 


be  concerned  in  any  such  con- 
tract or  bargain,  or  let  out  for 
hire  any  waggon,  &c.,  or  receive 
any  money  out  of  the  tolls  as 
aforesaid,  every  trustee  or  com- 
missioner so  offending  shall  for 
every  such  offence  forfeit  and  pay 
the  sum  of  one  hundred  pounds 
to  any  person  or  persons  who 
shall  sue  for  the  same.'' 
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move  to  enter  a  verdict  for  one  penalty  of  \00L,  in  case 
the  Court  should  entertain  a  different  opinion.  A  rule 
nisi  had  been  obtained  accordingly,  against  which 

Alderson  now  shewed  cause.  The  nonsuit  was  right, 
and  this  rule  must  be  discharged.  The  action  is  founded 
upon  a  highly  penal  statute,  which  must,  therefore,  be 
construed  strictly  ;  and  so  construing  it,  it  is  impossible 
to  say  that  the  defendant  held  an  office  or  place  of  profit. 
There  is  no  salary  attached  to  the  office  of  treasurer; 
there  was  never  any  cash  balance  lying  in  the  defendant's 
hands ;  and  the  defendant  never  made  any  profit.  It  is 
not,  therefore,  such  an  office  as  the  legislature  contem- 
plated, for  the  term  '^ office  of  profit"  must  mean  an 
office,  not  merely  capable  of  yielding  profit,  but  by  which 
profit  is  necessarily  and  actually  made.  At  any  rate,  the 
rule  cannot  be  made  absolute  in  the  terms  prayed  for, 
because  it  was  a  question  of  fact  for  the  jury,  whether 
the  office  was  one  which  yielded  profit  to  any  person ; 
the  utmost  the  Court  can  do,  therefore,  if  they  put  a 
different  construction  upon  the  statute  from  that  now 
contended  for,  will  be  to  grant  a  new  trial. 

Taunton  and  Talfourd  contra.  The  question  arising 
upon  this  statute  is,  not  whether  the  defendant  actually 
made  a  profit  of  the  office  of  treasurer  in  his  own  per- 
son, but  whether  it  is  an  office  of  which,  from  its  nature, 
he  might  have  made  a  profit.  It  is  said  that  the  defend- 
ant had  no  salary,  and  that  the  cash  balances  were  not 
kept  in  his  hands.  But  suppose  there  were  a  salary 
attached  to  the  office  of  treasurer,  would  it  be  less  an 
office  of  profit  because  the  treasurer  permitted  some 
other  person  to  receive  the  salary?  Certainly  not. 
Neither  is  there  any  real  distinction  between  the  advan- 
tages of  a  fixed  salary,  and  those  notoriously  resulting 
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from  a  control  over  fluctuating  balances  of  cash.  Theie- 
fore,  whether  the  possession  of  those  balances  produced 
a  profit  to  the  defendant,  or  to  Roberts,  is  perfectly  im- 
material ;  and  it  is  hardly  possible  to  imagine  that  jRo- 
berts,  as  an  attorney  practising  in  the  county,  did  not 
derive  some  advantage  from  having  the  control  over  the 
trust  funds,  inconsiderable  as  they  were  in  amount.  The 
fact  that  Roberts  continued  to  act  as  treasurer  in  the 
defendant's  name,  after  he  could  no  longer  safely  do  so 
in  his  own,  in  consequence  of  his  having  been  appointed 
clerk  to  the  trust,  proves  that  the  office  of  treasurer  was 
one  of  value,  and  possessing  desirable  advantages  con- 
nected with  it.  Even  if  the  balances  produced  no  profit 
either  to  the  defendant  or  to  Roberts,  still,  as  either  of 
them  might  have  derived  profit  from  their  control  over 
them,  that  brings  the  case  within  the  purview  of  the  act  of 
parliament.  At  all  events,  the  nonsuit  was  wrong,  be- 
cause the  question  whether  the  office  of  treasurer  was  in 
fact  one  of  profit  either  to  the  defendant  or  to  Roberts, 
ought  to  have  been,  but  was  not,  left  to  the  jury.  Under 
any  view  of  the  case,  therefore,  the  Court  will  make  the 
rule  absolute,  either  to  enter  a  verdict  for  the  plaintiff, 
or  for  a  new  trial. 


Bayley,  J. — I  think  the  real  and  proper  question  in 
this  case  was,  not  whether  the  defendant  in  his  own 
person  actually  made  a  profit  of  the  office,  but  whether 
the  office  was  in  its  nature  such  as  might  enable  him  to 
make  it  profitable  either  to  himself  or  to  Roberts.  Now> 
if  the  available  balance  in  the  hands  of  Roberts  were 
such,  that  it  might  be  fairly  and  reasonably  expected  that 
a  man  of  business  would  maike  a  profit  of  it,  the  office  of 
treasurer  must  be  considered  as  one  of  profit  within  the 
B»eaaing  and  mischief  of  the  act  of  parliament.  Instead 
of  noasuiti«g  the  plaintiff,  tberefore,  the  learned  judge 
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should^  as  it  seems  to  me,  have  left  it  to  the  jury  as  a 
question  of  fact,  ivhether  the  average  balance  in  the  hands 
of  Roberts  v^as  such  that  a  man  of  business  might  fairly 
and  reasonably  be  expected  to  make  a  profit  of  it.  In 
this  view  of  the  case,  I  am  of  opinion  that  we  ought  to 
make  the  rule  absolute  for  a  new  trial. 
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LiTTLEDALE,  J. — I  am  of  the  same  opinion.  If 
the  average  balance  was  so  trifling  in  amount,  diat  a 
banker  would  not  have  allowed  interest  for  it,  the  oflSce 
might,  perhaps,  in  that  case,  be  considered  as  not  being 
an  office  of  profit  within  the  meaning  of  the  statute. 
On  the  other  hand,  if  it  amounted  to  a  sum  for  which 
a  banker  would  have  allowed  interest,  it  must  clearly  be 
considered  as  an  office  of  profit,  whether  the  party  re- 
ceiving it  obtained  that  allowance  of  interest  or  not  (a). 
In  that  point  of  view  it  is  immaterial,  whether  the  de- 
fendant received  the  profit  himself,  or  permitted  Roberts 
to  receive  it,  or  whether  neither  of  them  received  it; 


(a)  Query,  whether,  if  the 
money  be  suffered  to  lie  in  the 
hands  of  a  banker  who  allows  no 
interest  upon  balances,  but  who 
is  remunerated  for  his  trouble  by 
the  profit  which  he,  the  banker, 
derives  from  the  floating  balances 
of  his  customers,  this  be  not  a 
sufficient  profit  within  the  act, 
either  as  a  profit  made  by  the 
treasurer  or  his  agent,  in  the 
shape  of  the  advantage  which  he 
derives  from  the  services  of  hb 
banker,  or  as  a  profit  made  by 
the  banker  as  a  person  acting 
under  the  treasurer,  quoad  the 
receipt  of  the  trust  money.  An 
agent  paying  money  into  his 
bankers'  hands  generaify,    and 


using  it  as  his  own,  is  chai^geable 
with  interest,  whether  he  receive 
interest  or  not.  RogeriY.Boehm^ 
3  Esp.  N.  P.  C.  709.  So  an 
assignee,  Trevert  v.  Tttjfhr,  1 
Brown,  C.  C.  334.  So  an  ex- 
ecutor, Newton  v.  Bennett,  ibid. 
359;  Perkins  v.  Baynton,  ibid. 
375 ;  Fosler  y.  Foiter,  2  Bro.  C. 
C.  616;  Littledak  v.  Gaacoyne, 
3  Bro.  C.  C.  73 ;  Franklin  v. 
Frith,  ikud.  433;  Honley  ▼. 
Chalenor,  2  Ves.  sen.  185.  (But 
see  Gak  v.  Adamt,  S  Atk.  K>6. 
Child  V.  Gibton,  ibid.  603.)  So  a 
partner,  Pochier,  Traits  du  Con- 
tnit  de  Society,  ch.  7.  Nos.  116, 
119. 
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the  office  was  one  of  which  profit  might  be  made,  and 
the  defendant,  by  holding  it  jointly  with  his  office  of 
trustee,  has  incurred  the  penalty  inflicted  by  the  act  of 
parliament. 


Pabke,  J. — The  question  in  the  case  is,  whether  the 
office  of  treasurer  is  an  office  of  profit  within  the  mean- 
ing of  the  3  Geo,  4,  c.  125,  s«  65.  With  a  view  to  the 
proper  decision  of  that  question,  I  think  it  should  have 
been  left  to  the  jury,  upon  the  evidence,  to  say,  whether 
there  was  such  an  average  balance  in  the  hands  of  Ro- 
berts,  that  it  might  reasonably  be  expected  that  the  per- 
son holding  that  balance  would  make  a  profit  of  it.  I 
agree,  therefore,  that  there  ought  to  be  a  new  trial. 

Rule  absolute  for  a  new  trial  (a). 


(a)  At  the  second  trial  of  the 
cause  before  VaughaUf  B.,  at  the 
Berkshire  Summer  Assizes,  1839, 
it  appeared  upon  the  examiua- 
tioD  of  Mr.  Roberts,  that  the  ba- 
lances in  his  hands  were  always 
mixed  up  with  moneys  of  his 
jown ;  that  he  was  accustomed 
to  advance  sums  of  money  to 
different  persons  on  interest,  and 
that  in  so  doing,  he  must  occa- 
sionally have  received  interest 
upon  advances  in  part  composed 
of  such  balances ;  but  that  he 
had  always  available  resources 
of  his  own,  with  which  he  could 
at  any  time  have  paid  the  whole 
fund  due  from  him  to  the  trust. 
Upon  this  evidence  the  learned 
Baroft  left  it  to  the  jury  to  say 
whether  or  not  the  office  was  an 
office  of  profit;  telling  them,  that, 
in  his  opinion,  if  profit  was  made 
by  Roberts,  the  office  was  an 
office  of  profit,  as  it  was  imma- 


terial by  whom  the  profit  was 
made.  The  jury  gave  it  as  their 
opinion  that  the  office  was  an 
office  of  profit,  and  that  Roberts 
had  made  profit  of  it,  and  there- 
upon, under  his  lordship's  direc- 
tion, found  a  verdict  for  the  plain- 
tiff. 

In  Michaelmas  term,  1889, 
Ludlow,  Serjt.,  moved  for  a  rule 
nisi  for  a  new  trial,  upon  the 
ground  that  the  learned  Baron 
had  misdirected  the  jury  in  point 
of  law.  He  contended,  that  in 
order  to  bring  the  defendant 
within  the  penalty  of  the  statute, 
it  should  have  been  proved  that 
he,  personally,  derived  a  profit 
from  the  office,  and  he  cited 
Skinner  v.  Buckee,  4  D.  &  R. 
628,  3  B.  &  C.  6,  as  an  autho- 
rity in  principle,  though  decided 
upon  a  different  act  of  parlia- 
ment. He  admitted  that  the 
statute  in  that  case  imposed  the 
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penalty  upon  a  party  doing  the 
prohibited  act  ^^for  his  own  pro- 
fit,^ but  contended  that  the  ex- 
pression in  the  present  statute, 
**  enjoy  any  office  or  place  of 
profit,''  bore  the  same  meaning, 
and  shewed  that  the  legislature 
intended  to  impose  the  penalty 
on  those  only  who  ''  enjoyed^ 
i.  e.  pertofudly  received  a  profit 
from  the  office. 

The  Court  said,  that  the  two 
acts  of  parliament  were  mate- 
rially distinguishable.  A  man's 
**  enjoyirig  an  office  of  profit,*^ 
was  a  very  different  thing  from 
his  '*  supplying  goods  for  his 
own  profit,**    The  case  had  been 


once  aTgued  upon  the  very  point 
now  raised,  and  had  been  pro- 
perly decided ;  the  jury  had  at 
the  last  trial  been  directed  in 
accordance  with  that  decision, 
and  had  found  a  right  verdict. 
It  was  wholly  immaterial  under 
this  act  of  parliament  by  whom 
the  profit  was  received ;  if  the 
office  was  one  by  which  profit 
was  made,  or  might  be  made, 
either  by  the  person  holding  it, 
or  any  other  person  who  acted 
in  it  for  him,  it  was  an  office  of 
profit,  within  the  meaning  of  the 
statute.  And  the  motion  for  a 
new  trial  was  refused. 


1899. 


Delanb 

V. 
HlIXCOAT. 


Winter  v.  Charter  (a). 

This  was  an  action  on  the  case,  brought  by  the  plain-  ^*'^'  ^V^^ 
tiff  against  the  defendant,  for  prostrating  and  removing,  of  a  turnpike 
and  suffering  and  permitting  to  be  prostrated  and  removed,  ^^  road'^had 
parts  of  a  certain  hedge  and  fence  lying  between  certain  been  complet- 
closes  of  the  plaintiff  and  the  defendant;  it  was  admitted  ^  ^Id  road 

that  the  hedge  and  fence  belonged  to  the  said  defend-  ^^  stopped 

,       ,  up,  the  trus- 

ant,  and  that  he  had  always  kept  up  and  maintamed  the  tees,  by  the 

•  '•  «   •       f 

same.    The  declaration  also  contained  counts  for  per-  pc™'*"®'*  oi 

mitting  the  said  fence,  after  the  same  had  been  pro-  down  his  fence 
strated  and  removed,  against  the  will  and  consent  of  the  ^^froi^ST 
said  plaintiff,  to  be  and  continue  prostrated  and  removed;  new  road  to 
by  means  whereof  the  plaintiff's  cattle  strayed  through  ^^q^  did  not    ' 

(a)  This  and  the  following  case      from  vol.  iii.  of  their  Reports  of  P"  *."P  *  8*'® 
in  error  are  taken,  (by  permission      Cases  in  the  Court  of  Exche-  protect  the 
of  Messrs.  Young  and  Jervis,)      quer.  latter  close : — 

Held;  that  the 
trustees  were  wrong-doers,  and  that  B,  was  responsible  for  their  actSr 

VOL.  II.  N 
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the  said  defects^  and  thence  and  over  the  said  defend- 
ant's close,  unto  and  into  a  certain  public  highway,  and 
also  other  cattle,  lawfully  being  and  passing  along  the 
said  highway,  strayed  over  the  said  defendant's  close, 
and  unto  and  into  the  said  plaintiff's  close. 

The  action  was  tried  at  the  last  Summer  Assizes,  at 
Wells,  before  Littledale,  J.,  when  a  verdict  was  found 
for  the  plaintiff,  with  one  shilling  damages,  subject  to 
the  opinion  of  the  Court  upon  the  following  case. 

The  plaintiff  was  owner  and  occupier  of  a  close  called 
Rook's  Castle,  and  the  defendant  owner  and  occupier 
of  a  close  called  Higher  Field,  otherwise  Linhay  Field, 
bot^  in  the  county  of  Somerset.  These  closes  were 
separated  from  each  other  by  a  fence  or  hedge,  which 
the  defendant  was  bound  to  repair,  and  both  abutted,  to 
the  south,  upon  a  certain  public  turnpike  road,  formerly 
the  Taunton  turnpike  road,  leading  from  Taunton  to 
Hartrow  Gate;  the  access  to  the  said  close  of  the  said 
plaintiff  was  by  a  gate  opening  into  the  said  road.  By 
a  certain  order  of  the  commissioners  of  the  Taunton 
turnpike  roads,  bearing  date  6th  June,  18£6,  it  was  or- 
dered that  a  new  line  of  turnpike  road  should  be  made, 
leading  from  the  south-eastern  corner  of  a  certain  close^ 
called  Lynch-five- Acres,  near  the  Lethbridge  Arms  Inn, 
to  a  certain  beech  tree  in  the  said  road  from  Taunton  to 
Hartrow  Gate  aforesaid,,  in  a  direction  to  the  north  of 
the  said  closes  of  the  plaintiff  and  defendant;  which  new 
road  was  to  pass  immediately  contiguous  to  the  nortli- 
east  angle  of  the  said  plaintiff's  close.  By  the  same 
order,  the  old  line  of  turnpike  road  was  ordered  to  be 
stopped  up,  and  the  land  and  soil  thereof  to  be  vested 
in  Sir  T.  B.  Lethbridge,  Bart. ;  but  the  former  part  of 
the  said  order  only  was  confirmed  upon  appeal  to  the 
quarter  sessions,  and  the  old  turnpike  road,  at  the  time 
in  question,  remained  open  to  the  public,  no  subsequent 
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order  having  been  made  for  the  purpose  of  stopping  it 
up.     The  new  line  of  road   was  forthwith  executed;      WintTr 
and,  by  an  order  in  writing  of  the  commissioners  of  the  v* 

said  road,  bearing  date  the  4th  of  December,  1 827,  it 
appeared  that  the  report  of  a  committee  appointed  by 
the  said  commissioners,  stating  that  the  said  new  road 
was  completed  in  a  substantial,  sufficient,  and  workman- 
like manner,  was  received  and  approved.  By  a  subse- 
quent order  of  the  said  commissioners,  bearing  date  the 
said  4th  December,  1827,  it  was  ordered  that  a  passage 
or  way  should  be  opened  from  the  said  new  road  to  the 
said  plaintiff's  said  close,  called  Rook*s  Castle,  through 
the  hedge  and  ditch  of  the  said  close  of  the  said  defend- 
ant, he  the  said  defendant  having  consented  to  the  same 
in  a  paper  writing  produced  at  the  meeting  of  the  said 
commissioners,  at  which  the  said  last-mentioned  order 
was  made.  The  said  consent  in  writing  of  the  said 
defendant  was  unstamped,  and  in  the  terms  following: 
'*  I  hereby  consent  that  the  commissioners  of  the  Taun- 
ton turnpike  road,  or  any  other  person  or  persons,  may 
enter  a  close  of  land  belonging  to  me  in  the  parish  of 
Bishop's  Lydland,  in  the  county  of  Somerset,  called  the 
Higher  Field,  otherwise  the  Linhay  Field,  and  there  to 
take  down  a  sufficient  part  of  the  fence  or  hedge  at  the 
north-west  comer  of  the  said  field  or  ground  adjoining 
and  abutting  as  well  to  a  close  of  land  called  Rook's 
Castle,  in  the  occupation  of  Mr.  John  Winter,  as  also  to 
the  new  line  of  the  Taunton  turnpike  road  running  in 
a  northerly  line  from  a  field  called  Lynch-five- Acres, 
towards  and  unto  a  beech  tree  in  the  parish  of  Coombe 
Florey."  This  paper  was  dated  the  4th  of  December, 
18£7,  and  was  signed  by  the  defendant. 

Before  this  time  application  had  been  made  to  the 
defendant,  for  his  consent  to  make  the  opening  through 
his  hedge  into  the  plaintiff's  close,  that  the  commission- 
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ers  might  be  enabled  to  stop  up  the  old  turnpike  road 
WimtTb      leading  from  Taunton  to  Hartrow  Gate,  as  abovemen- 
V-  tioned.     On  the  10th  of  the  said  month  of  December, 

the  hedge  and  fence  of  the  said  defendant  were  removed, 
and  a  part  of  the  ditch  filled  up,  by  the  surveyor  of  the 
Taunton  turnpike  road,  and  by  the  directions  of  the 
commissioners  of  the  said  road,  leaving  an  open  space 
sufficient  for  a  gate  and  post,  and  opening  a  direct  com* 
niunication  with  the  said  new  road,  across  and  over  the 
site  of  the  said  hedge  so  removed.  The  said  surveyor 
told  the  said  plaintiff,  that  what  he  had  done  was  by  the 
direction  of  the  trustees  of  the  road,  and  shewed  a  copy 
of  the  above  last-recited  order;  the  said  surveyor  added, 
that  if  the  said  plaintiff  would  lend  him  a  couple  of 
hurdles,  he  the  said  surveyor  had  a  man  who  would  take 
them  and  put  them  up  in  the  gap,  to  prevent  the  stock 
from  escaping;  the  plaintiff,  however,  refused,  and 
added,  that  he  had  a  gate  already  from  the  old  road  into 
Rook's  Castle  Field.  No  conveyance  of  the  site  of  the 
said  hedge  and  ditch  so  removed,  or  the  space  between 
the  said  plaintiff's  close  and  the  said  new  road,  was  ever 
executed  by  the  said  defendant  to  the  said  commission- 
ers, nor  was  any  other  authority  or  license  whatsoever 
given,  except  the  consent  in  writing  aforesaid ;  nor  had 
any  licence  or  consent  been  given  by  the  said  defendant 
to  the  said  plaintiff,  to  place  any  gate  or  fence  upon,  or 
to  pass  over  the  site  of  the  said  hedge  and  ditch,  being 
the  defendant's  close,  unto  and  into  the  said  new  road ; 
and  it  appeared  that  the  said  plaintiff  could  erect  no 
sufficient  gate  or  fence,  in  order  to  prevent  the  cattle 
in  his  said  close  from  straying,  or  cattle  from  without 
entering  thereon  across  the  said  gap,  without  placing  the 
same  upon  or  over  part  of  the  site  of  the  hedge  and 
ditch  so  removed ;  and  that  neither  the  said  commission- 
ers nor  the  said  defendant  had,  after  the  removal  of  the 
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sad  hedge,  erected,  or  caused  to  be  erected,  any  hedge 
or  fence  upon  the  spot  where  the  old  hedge  and  ditch       Winter 
had  been  removed  and  filled  up,  nor  had  any  application  v- 

been  made  by  the  said  plaintiff  to  the  said  defendant  or 
the  said  commissioners  upon  the  subject;  but  the  plain- 
tiff's close  remained  and  continued  from  thence  until 
the  commencement  of  the  said  action,  and  at  the  time 
of  the  trial  remained  open  and  esposed  to  the  said  new 
turnpike  road.  The  question  for  the  opinion  of  the 
Court  was,  whether,  under  these  circumstances,  the 
plaintiff  was  entitled  to  maintain  his  action. 

Jeremy,  for  the  plaintiff.  It  is  found  by  the  case  that 
the  defendant  was  personally  liable,  and  until  his  interest 
be  devested  his  liability  will  continue.  To  get  rid  of 
that  liability,  the  defendant  must  shew  either  that  he 
has  parted  with  the  possession  of  the  close  to  which  the 
liability  attaches,  so  as  to  transfer  the  liability,  or  that 
what  has  been  done  was  done  in  pursuance  of  some 
legislative  authority.  Now  the  license  does  not  amount 
to  a  transfer  of  the  possession ;  and  that  being  so,  it  is 
clear  that  an  action  upon  the  case  may  be  maintained 
against  one  who,  being  liable,  licenses  another  to  pro- 
strate his  fence.  In  this  view  the  language  of  the 
license  is  very  material,  it  does  not  amount  to  a  dedica- 
tion, nor  does  it  confer  a  right  of  way ;  it  gives  the  plain- 
tiff no  permanent  interest,  but  may  at  any  moment  be 
determined  at  the  caprice  of  the  defendant.  Can  the 
act  then  be  justified  by  any  legislative  authority  ?  To 
prove  this,  it  must  be  shewn  that  the  trustees  have  au- 
thority to  make  a  passage  from  the  new  road ;  and  that, 
having  that  power,  they  have  strictly  pursued  it.  The 
trustees  have  no  such  authority.  The  statute  3  Geo.  4, 
c.  126,  s.  88,  upon  which  the  defendant  relies,  after. pro- 
viding that  when  any  turnpike  road  shall  be  diverted. 
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and  the  new  road  made,  the  new  road  shall  be  subject 
to  the  same  regulations  as  the  old^  and  that  the  old  road 
shall  be  stopped  up  and  sold,  enacts,  that  if  such  old 
road  shall  lead  to  any  lands,  &c.,  which  cannot,  in  the 
opinion  of  the  trustees,  be  conveniently  accommodated 
with  a  passage  from  the  new  road,  **  which  passage  they 
are  hereby  authorised  to  order  and  lay  out,  if  they  find 
it  necessary ,''  then  the  old  road  is  to  be  sold,  subject  to 
the  right  of  way  to  such  lands,  &c.  Now  the  power  to 
make  a  passage,  conferred  by  this  section,  can  only  apply 
to  cases  in  which  that  accommodation  may  be  made  by 
contiguity,  and  must  be  inapplicable  to  lands  which  do 
not  come  in  contact  with  the  new  road ;  for  if  the  trus- 
tees may  go  over  any  portion  of  the  land  of  a  third  per- 
son, they  may  make  the  passage  over  a  whole  field ; 
and  if  over  one,  why  not  over  several  ?  For  this  purpose 
they  have  no  authority  to  acquire  land  by  purchase, 
much  less  to  make  the  passage  over  the  property  of 
third  persons.  At  all  events,  as  the  old  road  was  not  at 
the  time  stopped  up,  and  no  order  for  that  purpose  was 
then  in  existence,  there  could  be  no  necessity  for  a 
passage;  and  therefore,  in  the  greatest  latitude  of  con> 
struction,  this  clause  could  confer  no  authority.  But, 
conceding  that  the  word  **  passage"  may  comprehend  a 
branch  road,  still  the  trustees  have  not  pursued  their 
authority.  Their  first  duty  was  to  secure  to  the  plaintiff 
a  permanent  right  of  way,  which  they  have  not  done; 
for  a  mere  parol  license  is  revocable  at  will.  By  the 
provisions  of  the  statute  4  Geo.  4,  c.  95,  s.  6Qy  they  were 
bound  to  fence  and  protect  the  lands  adjoining  from 
trespasses ;  this  likewise  they  have  neglected  to  do.  Not 
having  complied  with  the  provisions  of  the  statute,  they 
are  wrong-doers;  and  as  there  can  be  no  obligation  upon 
them,  the  land  not  being  required  for  the  new  road,  the 
defendant,  who  authorised  this  act,  is  properly  respon- 
sible. 
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RogerSf  for  the  djefendant.     Although  the  question  is         1829. 
of  inconsiderable  moment,  the  principle  is  of  great  ira-      ^IJP'^"^ 
portance;   for  if  these  acts  be  construed  rigidly,   the  v. 

intention  of  the  legislature  can  never  be  carried  into  Charter. 
effect.  The  defendant  is  justified,  if  the  trustees  had 
jurisdiction;  and  even  though  they  had  exceeded  their 
jurisdiction,  the  defendant  is  relieved,  under  the  circum*- 
stances,  from  all  liability.  The  new  road  having  been  com- 
fleted,  the  trustees  had  authority  to  make  the  passage, 
under  the  statute  3  Geo.  4,  c.  126,  s.  88.  It  is  said, 
however,  that  the  old  road  had  not  been  stopped  up, 
and  that  therefore  there  was  no  necessity  for  the  passage, 
and  the  ulterior  powers  of  the  trustees  did  not  ilrise. 
It  was  absolutely  necessary  to  make  the  passage  before 
the  old  road  was  stopped  up;  for  otherwise  it  would  be  a 
good  objection,  upon  an  appeal,  to  say,  that,  by  stopping 
up  the  old  road,  all  access  to  the  close  would  be  taken 
away.  To  say  that  the  old  road  must  be  stopped  up 
before  the  new  communication  is  made,  would  be  in 
violation  of  a  plain  enactment,  for,  until  the  access  had 
been  made,  the  road  could  not  properly  be  stopped  up. 
But  it  is  immaterial  which  precedes,  where  the  trustees 
act  boni  fide.  The  question  of  priority  is  properly  in 
their  discretion;  and  the  case  of  De  Beauvoir  v.  Welch  {a) 
shews  that  in  such  cases  their  discretion  is  plenary. 
Indeed,  by  the  completion  of  the  new  road,  the  old  road 
18  virtually  stopped  up,  3  Geo,  4,  c.  Ii25,  s.  86,  and  the 
necessity  of  an  order  is  dispensed  with.  This  power  of 
the  trustees  must  be  exercised  according  to  the  exigency 
of  the  case,  and  the  convenience  of  all  parties.  It  would 
be  absurd  to  limit  it  to  the  single  case  of  a  close  abutting 
upon  the  road;  and  in  the  statute  no  words  warrant  that 
construction.  It  is,  however,  said,  that  the  plaintiff  has 
acquired  no  permanent  interest  in  the  way,  and  that 

(a)  AntCf  vol.  i.  7 ;  1  M.  &  R.  81 ;  7  B.  &  C.  266. 
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therefore  the  trustees  have  not  acted  within  the  scope  of 
their  authority.  By  the  83d  section  they  are  empowered 
to  purchase  lands,  but  are  not  compellable  to  do  so,  if 
they  can  otherwise  acquire  a  right ;  and  upon  the  prin- 
ciple which  decided  the  case  of  HolUs  v*  Goldfinch  (a), 
it  is  clear  that  a  right  may  otherwise  be  acquired.  That 
right  has  in  this  case  been  acquired  by  the  consent  of 
the  defendant,  and  by  the  order  of  the  trustees,  which, 
unappealed  against,  is  final  and  conclusive,  4  Geo.  4, 
c.  95,  s.  87*  It  must  be  admitted  that  the  trustees  have 
been  guilty  of  a  nonfeasance  in  omitting  to  fence  the 
road ;  but  the  defendant  having  relinquished  all  his  right 
by  his  license  and  omission  to  appeal,  cannot  be  answer- 
able for  their  nonfeasance. 


Jeremy  replied. 


Alexander,  L.C.B. — The  allegation,  upon  the  part 
of  the  plaintiff,  is,  that  the  defendant  is  bound  by  law  to 
maintain  a  fence  which  protects  his  field ;  that  the  de- 
fendant has  not  done  so,  but  that,  on  the  contrary,  some 
person,  by  his  authority  and  by  his  consent,  has  pro- 
strated that  fence,  so  that  the  field  remains  unprotected. 
Upon  this  statement  there  is  a  clear  prim&  facie  case, 
M'hich  requires  an  answer;  and  the  answer  which  the 
defendant  gives  is,  that  the  act  complained  of  has  not 
been  done  by  him,  but,  with  his  consent,  by  some  other 
person,  who  is  authorised  by  legislative  authority  to  do 
the  act.  The  defendant  takes  upon  himself  the  burthen 
of  shewing  that  the  act  was  authorised  by  legislative 
enactment,  and  it  is  incumbent  upon  him  to  shew  that 
authority.  By  the  83d  section  of  the  statute  3  Geo,  4, 
c.  125,  the  trustees  are  invested  with  powers  to  alter 
roads;  and  then  follows  the  88th  section,  by  which,  if  at 

(a)  2  D.&R.  316;  1  B.&C.  205. 


WlMTER 


HILARY  TERM^  IX  AND  X  GEO.  IV.  185 

all,  this  act  must  be  justified.     That  section  enacts,        1829. 
''  that  when  any  turnpike  road   shall   be  diverted   or 
turned,  and  the  new  road  shall  be  made  and  completed,  v. 

such  new  road  shall  be  in  lieu  of  the  old  road,  and  be  Chaetee. 
subject  to  all  the  provisions  and  regulations  in  any  act  of 
parliament  contained,  or  otherwise,  to  which  the  old 
road  was  subject,  and  shall  be  deemed  and  taken  to  be 
a  common  highway,  and  shall  be  repaired  and  main- 
tained as  such;  and  the  old  road  shall  be  stopped  up, 
and  the  land  and  soil  thereof  shall  be  sold  by  the  trus- 
tees or  commissioners  to  some  person  or  persons  whose 
land  adjoins  thereto,  as  in  the  act  is  mentioned  with 
regard  to  pieces  of  land  not  wanted."  And  then  follows 
the  provision  which  applies  more  closely  to  this  subject: 
**  but  if  such  old  road  shall  lead  to  any  lands,  house,  or 
place,  which  cannot,  in  the  opinion  of  the  trustees  or 
commissioners,  be  conveniently  accommodated  with  a 
passage  from  such  new  road,  which  they  are  hereby 
authorised  to  order  and  lay  out  if  they  find  it  necessary, 
then  and  in  such  case  the  old  road  shall  be  sold,  but 
subject  to  the  right  of  way  and  passage  to  such  lands, 
house  or  place  respectively."  Upon  this  latter  provision 
this  question  depends.  Now  it  appears  to  me  that  this 
particular  case  is  not  specifically  provided  for  by  this 
section,  because  the  framers  of  the  act  had  nothing  in 
view  beyond  the  mere  making  of  a  road  to  the  particular 
place,  and  the  necessity  of  breaking  through  the  land  of 
a  third  person  did  not  occur  to  them.  It  must  be  indif- 
ferent to  the  parties  in  what  manner  this  passage  is  made, 
provided  the  plaintiff  be  put  in  the  same  situation  in 
which  he  was  before  the  road  was  diverted ;  and  it  is 
therefore  surprising  how  this  question  has  arisen.  But 
he  ought  to  be  put  in  the  same  situation.  He  complains, 
however,  that  he  has  been  inconvenienced;  that  they 
have  not  put  the  gate  and  fence  to  protect  his  field; 
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and,  in  short,  that  they  have  not  given  him  the  way. 
Now  although  this  inconvenience  does  not  proceed  from 
the  immediate  act  of  the  defendant,  yet,  as  he  authorised 
the  trustees  to  commit  it>  he  should  have  stipulated  that 
it  should  be  done  in  such  a  manner,  that  the  obligation 
cast  upon  him  by  law  might  be  complied  with.  He  has 
not  provided  for  that;  and,  as  the  trustees  had  no  au- 
thority to  make  the  passage  over  his  land  without  his 
consent,  they  must  be  taken  to  be  his  agents,  and  he  is 
responsible  for  their  acts.  Upon  this  ground,  without 
examining  the  other  questions,  upon  which  much  might 
be  said,  I  am  of  opinion  that  this  action  is  maintainable. 


Garrow,  B.  was  of  the  same  opinion. 


HuLLOCK,  B. — I  am  of  opinion  that  this  action  was, 
under  the  circumstances,  sustainable,  and  that  the  ver- 
dict is  right.  This  is  an  action  on  the  case,  complaining 
that  a  certain  fence  running  through  the  fields  of  the 
plaintiff  and  defendant,  to  the  repair  of  which  the  de- 
fendant is  admitted  to  be  liable,  has  been  permitted  to 
be  prostrated  and  broken  down,  by  means  of  which  the 
plaintiff  has  sustained  an  injury.  Were  there  no  other 
circumstances  in  the  case,  the  action  would  be  clearly 
maintainable.  But  the  defendant  says,  the  act  of  which 
you  complain  does  not  originate  with  me,  but  is  to  be 
ascribed  to  the  trustees,  who  are  fully  warranted  by  act 
of  parliament  in  doing  that  which  they  did.  If  that 
could  be  made  out,  it  would  amount  to  a  complete 
defence  in  point  of  law;  but  it  has  not  been  established. 
The  order  of  the  trustees  to  stop  the  old  road  was  coram 
nonjudicef  for  their  jurisdiction  in  that  respect  did  not 
arise  until  the  new  road  was  completed ;  notwithstand- 
ing tvhich,  an  order  was  made  to  divert  and  to  stop  up  the 
old  road  at  one  and  the  same  time.    Were  it  necessary. 
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upon  the  present  occasion^  to  give  any  opinion  upon 
their  authority  to  stop  up  the  old  road  now,  I  should 
feel  little  difficulty  in  saying,  that  they  have  that  power, 
either  absolutely  or  subject  to  certain  restrictions.  In 
this  respect  they  must  exercise  a  discretion  as  to  reserv- 
ing a  public  or  private  right  of  way;  for,  by  the  act  of 
parliament,  the  old  road  cannot  be  stopped  up  or  sold, 
unless  a  new  passage  can  be  conveniently  attained  to  the 
lands  adjoining.  There  is  now  nothing  to  prevent  the 
trustees  from  stopping  up  the  old  road,  either  absolutely 
or  conditionally.  But  the  question  is,  whether,  the  old 
road  not  having  been  stopped  up,  the  trustees  were 
justified,  by  the  88th  section,  in  the^  course  which  they 
have  pursued.  It  seems  to  me  that  they  have  exceeded 
their  authority.  Admitting,  for  the  ai^ument,  that  they 
had  a  right  to  open  this  way  into  the  field  of  the  plaintiff, 
still  they  had  no  right  to  leave  it  in  the  state  in  which 
they  did  leave  it.  They  had  no  right  to  impose  upon 
the  plaintiff  the  necessity  of  making  a  gate,  or  of  incur- 
ring any  expense,  he  having  a  road  which  he  was  enti- 
tled to  by  law,  and  had  always  enjoyed.  It  might  have 
been  different  had  they  opened  the  gap  and  put  a  gate 
there.  But  it  is  clear  the  legislature  contemplated  that 
the  trustees  were  bound  to  protect  the  inclosures,  when 
an  act  of  this  description  was  done,  as  is  evident  from 
the  66th  section  of  the  4  Geo.  4,  c.  95,  which,  although 
not  in  terms  applicable  to  this  subject,  is  sufficient  to 
shew  upon  whom  the  legislature  intended  to  throw  the 
expense  of  fencing,  when  necessary  in  consequence  of 
an  improvement  of  the  road.  Nothing  of  this  kind  has 
been  done,  but,  on  the  contrary,  the  close  of  the  plain- 
tiff has  been  left  open  and  exposed.  It  is  said  that  there 
is  an  order  to  make  this  passage,  which,  not  having  been 
appealed  against,  is  final.  But  if  the  order  was  extra- 
judicial, and  they  had  no  authority  to  make  it,  the  con- 
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sent  will  be  inoperative  to  confer  an  authority,  and  the 
question  comes  to  the  same  point,  had  they  jurisdiction. 
Without  deciding  whether  the  trustees  were  premature 
in  the  course  which  they  pursued,  or  whether  they  were 
authorised  at  all,  the  ground  of  my  decision  is,  that  if 
they  were  authorised,  they  have  not  done  that  which,  by 
the  act  of  parliament,  they  were  bound  to  do.  They 
therefore  were  wrong-doers,  and  the  defendant,  who 
licensed  their  act,  is  answerable  for  the  consequences, 
and  liable  in  this  action. 


Vaughan,  B. — 1  am  of  the  same  opinion.  The  lia- 
bility of  the  defendant  is  admitted,  unless  he  be  dis- 
charged by  the  act  of  the  trustees.  In  the  highest  and 
lowest  offences  all  are  principals,  and  if  the  defendant 
authorised  the  acts  of  the  trustees,  it  must  be  consi- 
dered in  the  same  manner  as  if  it  were  done  by  his  own 
hand.  This  brings  it  to  the  question,  whether  the  trus- 
tees bad  authority  to  do  the  act  complained  of.  It 
appears,  however,  that  whatever  might  have  been  their 
authority,  they  have  not  exercised  it  according  to  the 
powers  given  to  them  by  law.  If,  by  the  88th  section, 
they  had  power  to  make  the  opening,  they  were  not 
justified  in  leaving  it  as  they  did,  without  fencing  and 
protecting  it  from  the  road  and  adjoining  close.  Upon 
this  short  ground,  I  think  that  the  action  is  maintainable. 


Postea  to  the  plaintiff  (a). 
(a)  See  Rex  v.  Winter^  ante,  46. 
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Edwards  v.  Bennett.  sJ^^^ 

Debt  upon  the  statute  17  Geo.  2,  c.  3,  for  penalties. 

The  declaration  stated  that  the   plaintiff  below  (the  de-  overseer  ap- 

fendant  in  error)  was  an  inhabitant  of  the  parish  of  A.,  Pointed  under 

'  "^  .         the  statute  59 

m  the  county  of  G,,  and  that,  before,  and  at  the  time  Geo,  3,  c.  12, 
when,  &c.,  the  defendant  below  (the  plaintiff  in  error)  ^'^^^^17  0^^^ 
was  the  assistant  overseer  of  that  parish ;  that  theretofore,  2.c  3,  and  iia- 
10  wit,  on  &c.,  at  &c.,  the  churchwardens  and  overseers  for  not  pro-   ^ 

of  that  parish  made  a  certain  rate  for  the  relief  of  the  ducing  the  rate 
-   ,  •  I        I  •  1  i-  1  11        toaninhabit- 

poor  of  that  parish,  which  rate  was  afterwards  and  be-  ant  when  law- 

fore,  &c.,  allowed  by  two  Justices  of  the  county,  and  fuHy  dfmand- 

•^  ed,  if,  by  his 

published   by  the  churchwardens  and  overseers  of  the  appointment, 

poor,  &c. ;  and  that  afterwards,  and  at  a  reasonable  time    •    f^^^!^ 

in  that  behalf,  to  wit,  8cc.,  the  plaintiff  below  requested  care  of  the 

the  defendant  below,  as  such  assistant  overseer,  to  per-  alimitedau- 

mit  him,  the  said  plaintiff  below,  to  inspect  the  rate,  and  thority  to  have 

,  J    1  111-  /.      .  .    1        ^®  l®g*l  c***" 

then  and  there  tendered  him  Is.  for  the  same;  and  that,  tody  of  the 

although   the  said  defendant  below,  as  such  assistant  ^^  ^    i 
overseer,  then  and  there  had  the  rate  in  his  possession,  tion  for  penai- 
he  did  not,  nor  would,  permit  the  said  plaintiff  below  to  gjl^tate  U  Geo. 
inspect  it:  concluding  with  a  claim  for  QOL  as  a  for-  2,  c.  3,  alleged 
feiture  under  the  statute.     Plea — nil  debet ;  and  issue  fendantwas 
thereon.  an  assistant 

mi  •  1    •        •       ^  /.  rr-      ,     overseer,  that 

Ihe  case  was  twice  argued  m  the  Court  of  King  s  a  rate  was  duly 

Bench:  on  the  first  occasion,  upon  a  motion  for  a  new  ro*ide&c.,and 

■^  that  the  plain- 

trial  (a);  and  upon    the  second,  upon  a  rule  to  arrest  tifF,aninhabit- 

the  judgment,  which  rule  was  discharged  (6).     Upon  this  reasonable^  * 

judgment  the  defendant  below  brought  a  writ  of  error,  t""e>  demand- 

...  .  ,  ed  an  inspec- 

which  was  now  argued  by—  tionof  the  rate, 

(fl)  jinte,  vol.  i.  184;  1  M.  &  R.  482 ;  7  B.  &  C.  586.  *°^  tendered 

W«B.&C.702.  iKtt'' 

defendant,  as  such  assistant  overseer,  had  the  rate  in  his  possession,  he  refused  to 
produce  it;  whereby,  &c.; — Held,  after  verdict,  that  it  was  sufficient,  because  the 
allegation,  that  the  defendant  was  an  assistant  overseer,  could  only  be  proved  by  the 
production  of  his  appointment,  in  which  his  duties  must  be  specified  ;  and  unless  it 
bad  appeared,  from  the  appointment,  that  he  had  a  general  authority  to  take  care 
of  the  poor,  or  a  limited  authority  to  have  the  legal  custody  of  the  rate,  the  Judge 
would  nave  directed  the  Jury  to  find  a  verdict  for  the  defendant. 
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Ludlow,  Serjt.,  for  the  plaintiff  iu  error.  An  assistant 
overseer  is  not  a  person  within  the  meaning  of  the 
statute  17  Geo.  2,  c.  3,  s.  3,  which  gives  the  penalty. 
The  persons  included  within  that  statute  are,  **  church- 
wardens and  overseers  of  the  poor,  or  other  persons  au- 
thorised to  take  care  of  the  poor."  When  that  act  was 
passed,  an  overseer  was  a  public  officer,  well  known  by 
that  namci  the  duties  of  whose  office  were  perfectly  un- 
derstood. At  that  time,  an  assistant  overseer  was  not 
known  as  a  public  officer ;  for  it  was  then  illegal  to  pay 
out  of  the  poor  rates  a  compensation  to  a  deputy  who 
might  discharge  the  duties  of  the  principal.  By  the 
statute  59  Geo.  3,  c.  12,  s.  7,  assistant  overseers  were 
first  established  (a).    The  officer  so  appointed  is  not  a 


(o)  Which  enacts—"  That  it 
shall  be  lawful  for  the  inhabitants 
of  any  parish  in  Festry  assembled, 
to  nominate  and  elect  any  dis- 
crete person  or  persons  to  be  as- 
sistant overseer  or  overseers  of 
the  poor  of  such  parish,  and  to 
determine  and  specify  the  duties 
to  be  by  them  executed  and  per- 
formed, and  to  fix  such  yearly 
salary  for  the  execution  of  the 
said  office,  as  shall  by  such  in- 
habitants in  vestry  be  thought 
fit ;  and  it  shall  be  lawful  for  any 
two  of  his  Majesty's  Justices  of 
the  Peace,  and  they  are  hereby 
empowered,  by  warrant,  under 
their  hands  and  seals,  to  appoint 
any  person  or  persons  who  shall 
be  so  nominated  and  elected  to 
be  assistant  overseer  or  overseers 
of  the  poor  for  such  purposes, 
and  with  such  salaiy  as  shall 
have  been  fixed  by  the  inhabit- 
ants in  vestry,  and  such  salary 
shall  be  paid  out  of  the  money 


raised  for  the  relief  of  the  poor, 
at  such  time  and  in  such  manner 
as  shall  have  been  agreed  upon 
between  the  inhabitants  in  vestry 
and  the  respective  persons  to  be 
appointed ;  and  every  person  to 
be  so  appointed  assistant  over* 
seer,  shall  be  and  he  is  hereby 
authorised  and  empowered  to 
execute  all  such  of  the  duties  of 
the  office  of  overseer  of  the  poor, 
as  shall  in  the  warrant  for  his 
appointment  be  expressed,  in 
like  manner,  and  as  fully  to  all 
intents  and  purposes,  as  the  same 
may  be  executed  by  an  ordinary 
overseer  of  the  poor;  and  every 
person  or  persons  so  appointed, 
shall  continue  to  be  an  assistant 
overseer  of  the  poor,  until  he  or 
they  shall  resign  such  office,  or 
until  his  or  their  appointment 
shall  be  revoked  by  the  inhabit- 
ants of  the  parish  in  vestry  as- 
sembled, and  no  longer;  and  it 
shall  be  lawful  for  the  inhabitants 
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churchwarden;  so,  neither  is  he  an  overseeri  which 
means  an  overseer  in  an  unqualified  sense,  a  complete 
officer  under  the  statute  of  JS/iz. ;  for,  where  a  word  of 
distinct  meaning  occurs  in  the  statute,  it  must  be  taken 
without  qualification.  An  assistant  overseer  will  not 
satisfy  that  definition.  He  is  not  an  additional  overseer, 
nor  a  deputy  overseer,  but  a  new  and  distinct  officer. 
He  need  not  be  a  substantial  householder ;  he  is  not,  in 
the  first  instance  appointed  by  the  magistrates ;  he  is 
not  compellable  to  take  office ;  he  acts  under  a  contract 
with  the  vestry  at  a  salary,  which  contract  is  subsequently 
ratified  by  the  magistrates ;  the  due  performance  of  his 
duty  is  secured  by  bond ;  and  in  many  other  particulars 
he  differs  from  a  regular  overseer.  The  only  remaining 
term  within  which  he  can  be  included,  is,  a  person  au- 
thorised to  take  care  of  the  poor.  The  duties  of  an  as- 
sistant overseer  are  not  specifically  defined  by  law,  but 
vary  according  to  the  special  appointment  of  each  officer 
respectively.  The  persons  contemplated  by  these  words 
are,  guardians  of  the  poor,  chapelwardens,  and  persons 
who  have  authority  to  make  rates ;  but  an  assistant  over- 
seer has  no  such  power,  and  is  not,  therefore,  within  the 
act.  But,  admitting  that  he  may  be  liable,  as  a  person 
authorised  to  take  care  of  the  poor,  the  declaration  should 
charge  him  in  that  character,  and  expressly  aver  that  it 
was  the  duty  of  the  defendant  below,  as  assistant  overseer. 
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of  way  parish,  opon  the  nomina- 
tion and  election  by  them  of  an 
assistant  overseer  or  overseers, 
to  require  and  take  security  for 
the  faithful  execution  of  his  or 
their  office  by  bond,  with  or 
without  a  surety  or  sureties,  and 
in  such  penalty  as  they  shall 
think  fit;  and  every  such  bond 
shall  be  made  to   the  church* 


wardens  and  overseers  of  the 
poor,  and  may,  on  any  breach  of 
the  condition  thereof,  be  put  in 
suit  b^  and  in  the  names  of  the 
churchwardens  and  overseers  of 
the  poor  for  the  time  being,  by 
the  direction  of  the  vestry  or  se- 
lect vestry,  for  the  benefit  of  the 
parish,  in  the  manner  hereinafter 
provided." 
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to  produoe  the  rate.     Id  an  action  upon  a  statute,  the 
plaintiff  must  aver  every  thing  which  is  requisite  to  entitle 
him  to  an  action.     Com.  Dig.  Action  upon  statute  {A.  3). 
And  although,   after  verdict,  every  intendment  must  be 
made,  yet,  nothing  can  be  presumed  but  what  is  expressly 
stated  in  the  declaration,  or  what  is  necessarily  implied 
from  those  facts  which  are  stated.     Spiers  v.  Parker  {a). 
If,  then,  the  possession  of  the  rate,  as  assistant  overseer, 
furnishes  a  necessary  implication,  that  it  was  his  duty  to 
permit  the  plaintiff  below  to  inspect  it,  the  declaration  is 
sufficient ;  but  if  there  be  any  other  possible  purpose  for 
which  the  rate  might  be  in  his  possession,  it  is  insufficient, 
and  the  plaintiff  in  error  will  be  entitled  to  judgment. 
Now,  there  are  many  assignable  causes  for  which  he 
might  have  the  rate  in  his  possession.     He  might  have  it 
for  the  mere  purpose  of  collecting  the  rate ;  or  he  might 
have  a  transitory  possession,  with  a  view  merely  to  de- 
posit it  in  the  parish  chest ;  or  he  might  be  entrusted 
with  it  for  a  specific  purpose,  excluding  the  duty  of  ex- 
hibiting it.'     The  liability   attaches   upon   the  person 
haviug  the  legal  custody,  as  distinguished  from  the  mere 
possession,  and  the  legal  custody  is  subject  to  the  direc- 
tion of  the  vestry,  by  statute  59  Geo.  d,c.  69,  s.  6.     The 
circumstances  from  which  the  liability  arises,  must  be  ex- 
pressly alleged.     Upon  this  subject  there  are  many  cases 
to  which  it  will  be   unnecessary  to  refer.      Amongst 
others,  in  the  case  of  Short  v.  Pruin  (6)  it  was  holden 
that,  in  an  action   against  a  farmer  of  the  post-horse 
duties,  under  the  statute  27  Geo.  3,  c.  26,  for  neglect  of 
duty,  it  was  necessary  to  aver  that  he  was  the  farmer 
appointed  under  and  by  virtue  of  that  act.     So,  in  Max 
V.  Roberts  (c),  where  the  defendants  being  owners  of  a 
ship  at  Liverpool,  bound  on  a  voyage  from  thence  to 
Waterford,  the  plaintiff  shipped  goods  on  board,  to  be 

(a)  Per  Buller,  J.,  1  T.  R.  145.    (6)  6  T.  E.  163.'  (c)  12  East,  89. 


HILARY  TERM,  IX  AND  X  GEO.  IV. 

carried  upon  the  said  voyage  by  the  defendants,  and  to 
be  delivered  at  Waterford  to  the  plaintiff's  assigns ;  and, 
thereupon,  the  plaintiff,  insured  the  goods  at  and  from 
Liverpool  to  Waterford,  and  then  averred  that  it  was  the 
duty  of  the  defendants,  as  such  owners,  to  cause  the 
ship  to  proceed  on  the  voyage  from  Liverpool  to  Water- 
ford without  deviation,  and  alleged  a  breach  of  such  duty, 
by  their  causing  the  ship  to  deviate  from  the  course  of 
that  voyage,  after  which  she  was  lost  with  the  goods,  and 
the  plaintiff,  by  reason  of  such  deviation,  lost  his  goods, 
and  the  benefit  of  his  policy,  &c. ;  it  was  liolden,  that 
the  count  could  not  be  maintained,  because  no  fact  was 
alleged,  from  which  the  law  could  imply  any  duty  in  the 
defendants  with  respect  to  the  goods.  And  in  Rex  v. 
Everett  {a),  where  an  information  stated  that  //.  was  a 
person  employed  in  the  service  of  the  customs,  and  that 
it  was  his  duty,  as  such  person  so  employed,  to  seize  cer- 
tain goods ;  and  that  the  defendant  offered  to  bribe  //. 
to  violate  his  duty ;  the  judgment  was  arrested,  because, 
inasmuch  as  it  was  not  the  duty  of  every  person  employed 
by  the  customs  to  seize  goods,  and  the  count  did  not 
shew  that  H.  was  a  person  whose  duty  it  was  to  arrest 
and  detain  such  goods,  it  was  bad. 
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Campbell,  for  the  defendant  in  error.  If  an  assistant 
overseer  were  not  liable  to  the  penalty  for  not  producing 
the  rate,  the  statute  would  be  repealed,  pro  tanto,  in 
every  case  in  which  the  rate  was  in  the  possession  of  the 
assistant  overseer ;  for,  if  he  be  unpuuishable  for  refusing 
to  produce  it,  and  the  overseer  be  excused  because  the 
rate  is  not  in  his  possession,  the  parishioner  would  be 
without  remedy.  An  assistant  overseer,  if  appointed 
with  all  the  powers  of  the  principal  officer,  is  within  the 
provisions  of  the  statute   1 7  Geo.  2.     The  office  is  the 

(a)  Ante,  Vol.  T.  288;  2  M.  &  R.  35  ;  8  B.  &  C.  114. 
VOL.  II.  O 
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same,  and  the  only  difference  is,  the  mode  of  appoint- 
ment; an  assistant  overseer  is  a  species  merely  within 
the  genus  overseer.  Were  it  otherwise,  the  parish  would 
be  without  redress ;  for  he  may  be  invested  with  all  the 
powers  of  the  principal  officer  without  incurring  his  lia-> 
bility.  The  question,  therefore,  is,  whether  the  declara- 
tion sufficiently  shews  that  it  was  his  duty  to  produce  the 
rate.  If  the  facts  be  alleged  from  which  the  duty  ori- 
ginates, the  duty  itself  need  not  be  averred.  Upon  that 
principle,  the  case  of  The  King  v^  Everett  was  decided. 
Now,  the  statute  requires,  that  the  rate  should  be  pro- 
duced; and  in  order  to  originate  the  duty,  it  is  only 
necessary  to  shew  that  he  had  possession  of  the  rate,  and 
that  the  production  was  demanded  at  a  reasonable  time» 
It  is  said,  however,  that  he  might  have  had  possession  of 
the  rate  for  a  particular  purpose  merely,  as,  for  instance, 
to  collect  the  rates ;  and  that  he  cannot  be  bound  to 
produce  it  to  all  who  may  require  the  production.  Under 
such  circumstances,  he  would  not  be  bound  to  produce 
it,  because  the  demand  would  not  be  reasonable.  He 
could  not  have  the  rate  in  his  possession,  except  as  over* 
seer,  and  if  the  production  were  demanded  at  a  reason- 
able time,  he  was  bound  to  produce  it.  In  Max  v« 
Roberts,  the  facts  were  not  stated,  from  which  the  duty 
arose.  The  principle  to  be  extracted  from  the  case  of 
The  King  v.  Everett  is,  that  an  allegation  of  duty  is  in* 
sufficient,  unless  the  facts  be  stated,  from  which  that 
duty  arises ;  but  if  the  facts  be  stated,  the  allegation  of 
duty  is  immaterial.  That  case  i8>  therefore,  an  authority 
for  the  defendant  in  error ;  for  here,  although  there  is  no 
allegation  of  duty,  the  facts  are  stated,  from  which  that 
duty  may  be  inferred. 


Ludlow,  Serjt.,  in  reply.   The  argument  for  the  plaintiff' 
in  error  would  not  tend  to  abrogate  or  evade  the  statute ; 
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for,  although  the  assistant  overseer  may  not  be  liable  bj        1829. 
reason  of  his  possession  merely,  the  party  who  had  the 
legal  custody  would  be  bound  to  produce  the  rate.    The  9. 

argument  for  the  defendant  in  error  proceeds  upon  the      Dennett. 
fallacy  of  confounding  the  mere  possession  with  the  legal 
custody,  upon  which  alone  the  liability  attaches. 

TiNDAL,  C.  J. — In  the  argument  of  this  case,  two 
objections  have  been  taken.  The^rs^  that  an  assistant 
overseer  is  not  within  the  statute  17  Geo.  %  which  im- 
poses the  penalty;  and  the  second,  assuming,  in  point  of 
law,  that  he  is  within  the  statute,  that  he  is  not  liable 
opon  this  record.  After  hearing  the  arguments,  we  think 
that  neither  of  these  objections  can  prevail,  and  that  the 
judgment  ought  to  be  affirmed. 

With  respect  to  the  first  objection,  the  words  of  the 
statute  17  Geo. 2,  c.  S,  s.  ^,  are: — That,  if  any  church- 
warden or  overseer  of  the  poor,  or  other  person  au* 
thorised  as  aforesaid  (that  is,  authorised  to  take  care  of 
the  poor),  shall  not  permit  any  inhabitant  or  parishioner 
to  inspect  the  said  rates,  or  shall  refuse  or  neglect  to 
give  copies  thereof  as  aforesaid,  such  churchwarden  or 
overseer,  or  other  person  authorised  as  aforesaid,  for 
every  such  offence  shall  forfeit  and  pay  to  the  party  ag- 
grieved the  sum  of  20/.,  to  be  sued  for  and  recovered  by 
action  of  debt,  bill,  plaint,  or  information  in  any  of  his 
Majesty's  Courts  of  Record.  It  is  said,  that  an  assistant 
overseer  does  not  come  within  either  of  these  descrip- 
tions. It  may  be  admitted  that  he  is  not  a  churchwarden 
nor  an  overseer ;  but,  whether  he  be  or  be  not  a  person 
authorised  to  take  care  of  the  poor,  will  depend  upon 
the  nature  of  his  appointment.  The  statute  59  Geo.  3, 
c.  12,  8.  7»  under  which  he  is  appointed,  enacts^  that  it 
shall  be  lawful  for  the  inhabitants  of  any  parish,  in  vestry 
assembled,  to  nominate  and  elect  any  discreet  person  or 
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persons  to  be  assistant  overseer  or  overseers  of  the  poor 
of  such  parish^  and  to  determine  and  specify  the  duties 
to  be  by  him  or  them  executed  and  performed,  and  to 
fix  such  yearly  salary  for  the  execution  of  the  said  oflSce 
as  shalhy  by  such  inhabitants  in  vestry,  be  thought  fit; 
and  it  shall  be  lawful  for  any  two  of  his  Majesty's  justices 
of  the  peace,  and  they  are  hereby  empowered,  by  warrant 
under  their  hands  and  seals,  to  appoint  any  person  or 
persons,  who  shall  be  so  nominated  and  elected,  to  be 
assistant  overseer  or  overseers  of  the  poor  for  such  pur- 
poses and  with  such  salary  as  shall  have  been  fixed  by 
the  inhabitants  in  vestry.  It  must,  therefore,  depend 
upon  the  words  of  his  appointment  whether  an  assistant 
overseer  be  or  be  not  a  person  authorised  to  take  care 
of  the  poor;  and  if  they  are  large  enough  to  embrace  all 
the  authority  of  the  superior  officer,  then,  undoubtedly, 
he  would  be,  within  the  meaning  of  the  statute,  a  person 
authorised  to  take  care  of  the  poor,  and  liable  to  the 
penalty.  It  would  indeed  be  a  narrow  construction  of 
this  statute  to  confine  its  operation  to  such  officers  only 
as  were  then  in  existence.  It  is  true,  that  it  could  not 
at  the  time  be  intended  to  apply  to  assistant  overseers, 
because  such  officers  were  not  then  known;  but  the 
legislature  having  created  an  officer,  ^ho  does  come 
within  the  description  of  the  statute,  it  would  be  a  narrow 
construction  of  an  act,  which  is  not  merely  penal  but 
remedial,  to  say  that  such  an  officer  was  not  within  its 
operation* 

But,  assuming  that  an  assistant  overseer  is  within  the 
terms  of  the  act,  still  it  is  said,  that,  upon  this  record, 
the  defendant  is  not  brought  within  its  operation.  Un- 
doubtedly, if  this  objection  had  been  taken  by  way  of 
demurrer,  it  must  have  prevailed  ;  but,  upon  the  present 
occasion,  the  question  is,  whether,  after  verdict,  it  is  not 
to  be  intended  that  the  defendant  does  come  within  the 
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description  in  the  statute.     I  have  already  adverted  to 
the  statute  under  which  an  assistant  overseer  is  appointed^ 
and  by  which  it  appears  that  his  duty  is  defined  by  the 
warrant  by  which  he  is  appointed.'    Now,  the  declara- 
tion contains  an  allegation  that  the  defendant  is  an  as- 
sistant overseer,  which  allegation  could  not  be  proved, 
except  by  the  production  of  the  appointment,  or  by 
giving  secondary  evidence  of  its  contents.     Without  ad- 
verting to  any  other  allegation,  the  judge  who  had  the 
warrant  of  appointment  before  him,  would  direct  the 
jury  that  the  case  was.not  within  the  statute,  unless  by 
the  appointment  the  defendant  had  authority  to  take  care 
of  the  poor.    After  verdict  we  must,  therefore,  assume 
that  the  authority  of  the  defendant  was  such  as  would 
satisfy  the  description  in  the  act.     But  the  declaration 
further  alleges,  that  the  defendant  was  requested  to  pro- 
duce the  rate,  and  had  it  in  his  possession  as  such  assist- 
ant overseer.     At  all  events,  therefore,  even  if,  by  his 
appointment,  he  had  no  general  authority  to  take  care  of 
the  poor,  he  had  a  limited  authority,  part  of  which  was, 
to  have  the  custody  of  the  rate  books  ;  because  we  can- 
not, after  verdict,  intend  that  he  had  the  book  in  his  pos- 
session, otherwise  than   in  the  execution   of  his  duty. 
The  question,  therefore,  is,  whether,  after  verdict,  it  must 
not  be  intended  that  he  was  authorised  to  take  care  of 
the  poor,  or  that  it  was  his  duty  to  have  the  custody  and 
possession  of  these  books :  and  in  either  view  of  this 
case  the  declaration  would  be  sufficient.     If  this  declara- 
tion had  contained  an  allegation  that  the  defendant  had  au- 
thority to  take  care  of  the  poor,  no  doubt  could  exist ;  but 
as  it  is  doubtful  whether  he  had  that  or  a  more  limited 
power,  and  as  the  judge  must  have  directed  the  jury  to 
find   for  the  defendant,  unless,  by  bis  appointment,  he 
came  within  the  description  of  the  statute,  we  must,  after 
verdict,  intend  that  he  had  cither  a  general  authority  to 
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take  care  of  the  poor>  or  a  limited  authority  to  have  the 
rightful  custody  of  the  books.  The  case  of  The  King^, 
Everett  is  distioguishable  from  this.  By  the  statute 
upon  whiclrihat  information  was  founded,  three  classes 
of  persons  were  authorised  to  seize  goods,  and  the  officer 
in  that  case  came  within  neither  of  those  classes.  The 
answer  to  that  case  is,  that  the  defendant  was  there 
charged  with  a  crime,  and  in  a  criminal  case  the  same 
intendment  ought  not  to  be  made. 

It  appears  to  us,  that  on  neither  of  the  grounds 
should  the  judgment  be  reversed ;  but,  on  the  contrary, 
that  it  should  be 

Affirmed. 


The  defendant  BiRD,  an  infant,  by  BiHD  his  next  friend,  v.Holbrook. (a) 

set  a  spring- 

gun  in  his  gar-  THIS  was  an  action  on  the  case  brought  by  the  plaintiff 

den,  (which  •  i        •   r      i  .  •        •      i 

was  at  some  agamst  the  defendant,  to  recover  compensation  m  da- 
mages for  an  injury  inflicted  on  the  former'  by  the  dis- 
charge of  a  spring-gun  set  in  the  defendant's  ground. 
The  first  count  of  the  declaration  alleged,  that  the  de- 
fendant had  placed  in  a  certain  garden  of  the  defendant 
a  certain  instrument  called  a  spring-gun,  loaded  with 
gun-powder  and  shot,  with  certain  wires  communicating 
with  the  lock  of  the  said  gun,  by  the  treading  upon  which 
the  gun  could  and  might  be  let  off;  by  means  whereof 
the  persons  against  whom  the  same  should  be  discharged, 
might  and  could  be  much  hurt,  maimed,  and  wounded : 
and  thereupon,  it  became  the  duty  of  the  defendant, 
after  he  had  so  placed  the  said  gun,  not  to  suffer  it  to 
remain  so  loaded,  without  giving  notice  or  warning,  to 
prevent  persons  having  occasion  to  enter  into  the  said 

(jf^  This,  and  the  four  follow-      sion,   from  Messrs.  Moore  and 
ing  cases,  are  taken,  by  permis-      Payne's  Reports. 


distance  from 
his  dwelling), 
of  which  fact 
he  gave  no  no- 
tice.   The 
plaintiff  enter- 
ed the  garden 
in  pursuit  of  a 
strayed  fowl, 
and,  com  ing  in 
contact  with 
one  of  the 
wires,  was 
wounded  by 
the  discharge 
of  the  gun: — 
Held,  that  the 
plaintiff  was 
entitled  to  re- 
cover damages 
for  the  injury, 
in  an  action  on 
the  case. 
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garden  from  treading  upon  the  wire^  in  ignorance  that        1899. 
the  same  was  so  set^  and  thereby  letting  off  the  gun,  and 
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being  injured  by  the  discharge  thereof.     Yet  the  defendr  v. 

ant,  not  regarding  his  duty  in  that  behalf>  wrongfully^ 
wilfully,  and  negligently,  suffered  the  gun  to  remain  in 
his  garden  so  loaded  and  set,  without  giving  any  such 
notice  or  warning  whatever;  by  means  whereof  the 
plaintiff,  having  occasion  to  enter  into  the  garden,  and 
not  having  any  notice,  warning  or  knowledge,  or  any 
means  of  knowledge,  that  any  spring-gun  was  set  in  the 
garden,  trod  upon  the  wire  attached  to  the  lock  of  the 
gun ;  by  means  whereof  it  was  let  off  and  discharged, 
and  the  shot  discharged  therefrom  were  driven  against 
the  plaintiff,  and  one  of  his  legs  was  maimed ;  and  the 
plaintiff  was  otherwise  injured,  and  became  disordered, 
and  so  continued  for  a  long  time:  by  means  whereof  he 
suffered  great  pain,  and  expended  a  large  sum  of  money 
in  his  cure. 

The  second  count  alleged,  that  it  was  the  duty  of  the 
defendant  not  to  allow  the  spring-gun  to  remain  loaded 
in  the  day-time,  without  notice  to  prevent  persons  from 
treading  upon  the  wire,  from  ignorance  that  it  was  set. 

The  third  count  described  the  spring-gun  as  a  certain 
dangerous  engine,  made  for  the  purpose,  and  with  the 
intent,  to  lacerate,  maim,  and  wound  persons;  and 
alleged  that  it  was  the  duty  of  the  defendant  not  to  suffer 
the  spring-gun  to  remain  in  the  garden,  without  using 
due  and  proper  and  reasonable  means  or  care  to  prevent 
such  persons  as  might  enter  into  or  be  in  the  garden 
from  ignorantly  and  unwittingly  treading  on  the  wire 
communicating  with  the  lock  of  the  gun ;  and  that  the 
defendant  did  not  take  due  and  proper  and  reasonable 
care  to  prevent  persons  who  might  enter  into  or  be  in 
the  garden  from  ignorantly  and  unwittingly  treading 
upon  the  wire  of  the  gun,  and  thereby  causing  it  to  be 
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• 

let  o£f;  but  that  the  defendant  neglected  and  wholly 
gj*^^  refused  so  to  do,  and^  on  the  contrary,  contriving  and  in^ 
V.  tending  to  injure  the  plaintiff,  wrongfully  and  injuriously 

permitted  the  gun  to  remain  in  his  garden  so  loaded  and 
set  with  the  wire,  by  means  of  which  it  might  be  let  off 
and  discharged,  without  any  notice  or  warning  :  by  means 
whereof,  the  plaintiff,  not  being  able  to  perceive  a  cer- 
tain concealed  wire,  and  not  having  any  notice  or  know- 
ledge or  means  of  notice  or  knowledge  thereof,  trod 
upon  the  said  last-mentioned  wire,  and  the  gun  was 
thereby  let  off. 

The  fourth  count  charged  the  defendant  with  having 
set,  upon  certain  other  ground  of  the  defendant,  a  spring- 
gun,  made  with  intent  to  lacerate,  maim,  and  wound 
persons,  being  then  and  there  loaded  with  gun-powder 
and  shot,  and  set  with  concealed  wires :  and  that  there- 
upon it  became  the  duty  of  the  defendant  not  to  permit 
the  gun  to  remain  on  the  ground  without  taking  due, 
proper,  and  reasonable  means  and  care  to  prevent  any 
person  from  ignorantly  and  unwittingly  treading  upon 
the  wire,  and  causing  it  to  be  let  off. 

The  fifth  count  charged,  that  the  wires  were  con- 
cealed and  imperceptible ;  that  the  defendant  had  tak^n 
no  means  or  precaution  whatsoever  to  prevent  persons 
from  treading  on  them  through  ignorance  that  they  were 
so  set;  and  that  the  defendant  wrongfully  permitted  the 
plaintiff,  in  entering  into  and  proceeding  in  the  said 
last-mentioned  garden,  to  tread  upon  the  said  wire,  so 
concealed  and  imperceptible  and  unknown  to  the 
plaintiff. 

The  sixth  count  charged  the  defendant  with  setting  a 
gun  upon  certain  other  land  of  the  defendant,  and  alleged 
the  breach  of  duty,  in  having  taken  no  means  or  precau- 
tion whatever  to  prevent  persons  from  treading  on  the 
wire,  and  having  wrongfully  and  injuriously  permitted 
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the  plaintifF,  in  entering  into  and  proceeding  in  the  said         1829. 
last*mentioned  garden,  to  tread  upon  the  wire. 

At  the  trial,  before  the  Lord  Chief  Justice,  at  the 
Bristol  Assizes,  in  the  year  1825,  a  verdict  was  taken  for    Holbrook. 
the  plaintiff,  by  consent,  damages  50/.,  subject  to  a  case 
reserved,  with  liberty  to  either  party  to  turn  it  into  a  spe- 
cial verdict.     The  facts  of  the  case  were  as  follows : — 

Before  and  at  the  time  of  the  plaintiff's  sustaining 
the  injury  complained  of,  the  defendant  rented  and  occu- 
pied a  walled  garden,  in  the  parish  of  St.  Philip  and 
St.  James,  in  the  county  of  Gloucester,  in  which  he  grew 
valuable  flower-roots,  and  particularly  tulips  of  the 
choicest  and  most  expensive  description. 

The  garden  was  at  the  distance  of  nearly  a  mile  from 
the  defendant's  dwelling-house,  and  above  one  hundred 
yards  from  the  road,  and  was  in  a  place  called  the  Nur- 
sery. In  it  there  was  a  summer-house,  consisting  of  a 
single  room,  in  which  the  defendant  and  his  wife,  some 
considerable  time  before,  had  slept,  and  intended  in  a 
few  days  after  the  accident  again  to  have  slept,  for  the- 
greater  protection  of  their  property.  The  garden,  which 
was  rectangular,  was  surrounded  with  a  wall,  by  which 
it  was  separated,  on  the  south,  from  a  foot-way  up  to 
some  houses ;  on  the  east  and  west  from  other  gardens; 
and,  on  the  north,  from  afield  which  had  no  path  through 
it,  and  was  itself  fenced  against  the  highway,  at  a  con- 
siderable distance  from  the  garden,  by  a  wall. 

On  the  north  side  of  the  garden,  the  wall  adjoining 
the  field  was  seven  or  eight  feet  high :  the  other  walls 
were  somewhat  lower.  The  garden  was  entered  by  a 
door  in  the  wall.  The  defendant  had  been,  shortly  be- 
fore the  accident,  robbed  of  flowers  and  roots  from  bis 
garden  to  the  value  of  20/. and  upwards;  in  consequence 
of  which,  for  the  protection  of  his  property,  with  the 
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assistance  of  aoother  man,  he  placed  in  the  garden  a 
spring-gun,  the  wires  connected  with  which  were  made 
to  pass  from  the  door-way  of  the  summer-house  to  some 
tulip-bedsy  at  the  height  of  about  fifteen  inches  from  the 
ground,  and  across  three  or  four  of  the  garden  paths, 
which  wires  were  visible  from  all  parts  of  the  garden 
wall;  but  it  was  admitted  by  the  defendant,  that  the 
plaintiff  had  not  seen  them,  and  that  he  had  no  notice  of 
the  spring-gun  and  the  wires  being  there,  and  that  the 
plaintiff  had  gone  into  the  garden  for  an  innocent  pur^ 
pose,  to  get  out  a  pea-fowl  that  had  strayed. 

A  witness,   to   whom  the  defendant  mentioned  the 
fact  of  his  having  been  robbed,  and  of  his  having  set  a 
spring-gun,  proved  that  he  had  asked  the  defendant  if  he 
had  put  up  a  notice  of  such  gun  being  set;  to  which  the 
defendant  answered,  that  he  did  not  conceive  that  there 
was  any  law  to  oblige  him  to  do  so.    And  the  defendant 
desired  such  person  not  to  mention  to  any  one  that  the 
gun  was  set,  lest  the  villain  should  not  be   detected. 
The  defendant  stated  to  the  same  person  that  the  garden 
was  very  secure,  and  that  he  and  his  wife  were  going  to 
sleep  in  the  summer*house  in  a  few  days.     No  notice 
was  given  of  the  spring-gun  being  placed  in  the  garden; 
and,  before  the  accident  in  question  occurred,  another 
person,  to  whom  the  defendant  mentioned  the  fact  of  his 
garden  having  been  robbed  of  roots  to  the  value  of  20/., 
and  to  whom  he  stated  his  intention  of  setting  a  springe- 
gun,  proved,  that  be  had  told  the  defendant  that  he  con- 
sidered it  proper  that  a  board  should  be  put  up,  but  that 
he  could  not  give  an  opinion  as  to  the  law,  and  the  wit-* 
iiess  did  not  recollect  what  the  defendant  had  said  in 
answer. 

On  the  21st  March,  between  the  hours  of  six  and 
seven  in  the  afternoon,  it  being  then  light,  a  pea-hen 
belonging  to  a  Mr.  Morgan,  who  occupied  a  house  in  the 
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neighbourhood,  had  escaped,  and,  after  flying  across  the         ]829. 

field  above-mentioned,  alighted  in  the  defendant's  garden* 

A  female  servant  of  the  owner  of  the  bird  was  in  pursuit 

of  it,  and  the  plaintiff,  a  boy  of  the  age  of  nineteenyears,    Holbrook. 

seeing  her  in  distress  from  the  fear  of  losing  the  bird, 

said  he  would  go  after  it  for  her.    He  accordingly  got 

upon  the  wall  at  the  back  of  the  garden  next  to  the  field, 

and,  having  called  out  two  or  three  times,  to  ascertain 

whether  any  person  was  in  the  garden,  and  waiting  a  short 

space  of  time  without  receiving  any  answer,  jumped 

down  into  the  garden.    The  bird  took  shelter  near  the 

summer-house,  and  the  boy's  foot  coming  in  con  tact  with 

one  of  the  wires,  close  to  the  spot  where  the  gun  was 

set,  it  was  thereby  discharged,  and  a  great  portion  <^  its 

contents,  consisting  of  large  swan  shot,  was  lodged  in 

and  about  his  knee-joint  and  caused  a  severe  wound. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover :  if  so,  the  verdict  to 
stand ;  otherwise,  a  nonsuit  to  be  entered. 

Wilde,  Serjt.  for  the  plaintiff.  The  plaintiff  is  entitled 
to  recover  as  well  on  the  facts  stated  in  the  case  as  on 
the  general  principles  of  law.  No  individual  has  a  right 
to  protect  his  property  by  administering  punishment  by 
way  of  example.  The  infliction  of  punishment  is  for  the 
law.  If  the  object  of  a  party  in  placing  a  spring- gun 
be  not  the  prevention  of  a  trespass  or  felony,  but  the 
punishment  of  an  offence  when  committed,  it  is  an  ille- 
gal act  No  person  can  intentionally  produce  an  injury 
to  another  in  his  absence,  which,  if  present,  he  could  not 
be  justified  in  doing;  and  if  a  man  place  a  dangerous 
machine  or  instrument  for  the  purpose  of  protecting  his 
property,  knowing  how  it  will  operate  in  his  absencei,  he 
is  equally  answerable  for  a  consequent  injury  as  though 
he  were  pres^ent  and  was  the  directing  or  moving  agent. 
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No  one,  even  to  prevent  a  felony,  can  inflict  a  greater 
B^RD^       injury  than  is  necessary  for  the  purpose  of  apprehending 
,,    ^*  the  offender,  in  order  that  he  may  be  prosecuted  accord- 

HOLBROOK.       .  " 

jng  to  law ;  and  extreme  violence  cannot  be  resorted  to 
in  the  first  instance.  A  mere  trespasser  cannot  be  ap- 
prehended ;  at  all  events,  he  cannot  be  exposed  to  the 
infliction  of  wounds  which  may  produce  death ;  and  an 
individual,  by  withholding  his  presence,  cannot  increase 
the  danger  of  the  party  trespassing.  The  facts  of  this 
case  distinguish  it  altogether  from  those  of  Deane  v. 
Clayton  (a),  and  Ilott  v.  Wilkes  (6).  Lord  Chief  Justice 
Dallas,  in  Deane  v»  Clayton,  said  (c) :  "  One  other  point 
only  remains  before  I  come  to  the  question  itself,  which 
is,  how  far  the  present  decision  will  apply  to  measures 
ihat  may,  by  direct  operation  or  necessary  consequence^ 
aflect  human  life»  As  to  this^  I  will  only  observe,  such 
cases  seem  to  me  to  depend  on  different  grounds,  the 
Jaw  distinguishing,  to  many  and  most  essential  purposes, 
between  property  and  the  life  of  man ;  and  to  the  facts 
of  this  case  only  my  present  opinion  is  intended  to 
apply:"  and  Mr.  Justice  Burrough  said  (d) :  '*  Intention 
to  cause  the  injury  is  not  the  governing  feature  in  cases 
of  (what  is  ordinarily  called)  nuisance,  although  it  may, 
in  many  cases  of  the  kind,  be  an  important  fact.  If  the 
thing  be  done,  and  the  injury  to  another's  rights  be  the 
consequence,  the  law  will,  if  necessary,  supply  the  inten- 
tion. But  I  conceive  that  express  intention  may  make 
that  act  in  some  cases  unlawful  in  the  beginning."  In 
Ilott  v.  Wilkesy  Lord  Chief  Justice  Abbott  said  (e):  "We 
are  not  called  upon  in  this  case  to  decide  the  general  - 
question,  whether  a  trespasser  sustaining  an  injury  from 
a  latent  engine  of  mischief,  placed  in  a  wood  or  grounds 

(fl)  2  Marsh.  577;  S.  C.  1  B.  (c)  1  B.  Moore,  2S0. 

Moore,  230, 7  Taunt.  489.  (</)  1  B.  Moore,  211. 

(6)  3  Barn.  &  Aid.  304.  (c)  3  Barn.  &  Aid.  308. 
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where  he  had  no  reason  to  apprehend  personal  danger,         1899- 
may  or  may  not  maintain  an  action."     Here  the  defend- 
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ant  did  not  place  the  gun  to  operate  by  way  of  terror  or  v, 

caution,  but  expressly  to  inflict  an  injury,  which  it  was 
not  competent  to  him  by  law  to  inflict ;  and  although  his 
ultimate  object  might  be  to  protect  his  property,  yet  he 
did  all  in  his  power  to  conceal  the  fact  of  the  gun  being 
set.  .  His  primary  intent,  however,  was  to  injure,  as  he 
desired  a  person  to  whom  he  spoke  of  it  not  to  mention 
to  any  one  that  the  gun  was  set,  lest  the  villain  should 
not  be  detected.  His  object,  therefore,  was  not  only 
to  detect  but  to  punish.  Humanity  requires  that  per- 
sons  should  be  put  on  their  guard;  and  notice  should 
have  been  given  that  the  gun  was  set  in  the  garden,  par- 
ticularly as  it  was  merely  placed  there  to  protect  property, 
and  not  persons.  The  plaintiff  had  no  reason  to  appre- 
hend personal  danger;  nor  was  there  an  appearance  of 
any  thing  calculated  to  arouse  caution  or  to  create  alarm. 
The  gun  oflered  no  impediment  or  resistance  to  the 
commission  of  the  trespass;  and  the  plaintiff  might  have 
been  in  the  act  of  retiring  before  it  was  discharged.  In 
Ilott  V.  Wilkes,  Mr.  Justice  Holroyd  said  (a) :  "  If,  in- 
deed^ a  party  who  had  no  notice,  had  gone  into  the 
grounds,  although  he  would  be  a  trespasser,  the  act  of 
firing  off  the  gun  by  treading  accidentally  on  the  wires 
would  not,  in  consequence  of  those  wires  being  latent, 
be  considered  his  own  act ;  but  he  would  be  a  mere  in- 
strument of  producing  that  which  resulted  from  a  prior 
act  done  by  another."  Here  it  is  quite  clear  that  the 
plaintiff  was  a  mere  trespasser.  His  intent  in  entering 
the  garden  was  innocent;  and  even  had  it  been  other- 
wise, he  could  at  most  only  have  been  guilty  of  a  mis- 
demeanor under  the  statute  43  Eliz,  c.  7*  Besides,  the 
gun  was  set  in  the  day-time;  and  a  party  cannot  be  jus- 

(a)  3Barn.&  Aid.  315. 
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18^.        tified  in  placing  an  instrument  of  death  in  bis  grounds, 
^"^*^^^^      for  the  mere  purpose  of  preventing  a  trespass  oh  his 
t)\  property.     If  the  defendant  had  been  in  the  garden  at 

HoLBRooK.    ^}jg  jjjjjg  t|jg  plaintiff  entered,  he  would  have  been  bound 
to  caution  him;    and  it  therefore  follows  that,  being 
absent,  he  should  have  given  some  notice  that  the  gun 
was  set.  Lord  Chief  Justice  J3es^  inllott  v. Wilkes,  said  (a): 
^*  Humanity  requires  that  the  fullest  notice   possible 
should  be  given,  and  the  law  of  England  will  not  sanction 
what  is  inconsistent  with  humanity."    Again,  said  his 
Lordship  {b):  ''The  prevention  of  intrusion  upon  pro-* 
perty  is  a  right  essential  to  it;  and  every  proprietor  is 
allowed  to  use  the  force  that  is  absolutely  necessary  to 
vindicate  it     If  he  uses  more  force  than  is  absolutely 
necessary,  he  renders  himself  responsible  for  all  the  con* 
sequences  of  the  excess."    Lord  Coke,  in  his  Second 
Institute  (c),  lays  down  a  general  principle,  and  takes  a 
distinction  between  the  defence  of  the  person  and  the 
defence  of  property,  thus:  ''There  is  also  another  diver- 
sity between  an  appeal  of  mayhem,  or  an  action  of  tres- 
pass for  wounding,  or  mannas  of  life  and  member ;  and 
an  action  of  trespass  of  assault  and  battery  for  a  man  in 
defence,  or  for  the  preservation,  of  his  possession  of 
lands  or  goods;  for,  in  that  case,  he  may  justify  an  as- 
sault and  battery;  but  he  cannot  justify  either  mayhem- 
ing,  or  wounding,  or  mannas  of  life  and  member,  and  so 
note  a  diversity  between  the  defence  of  his  person  and 
the  defence  of  his  possession  or  goods."  In  East's  Pleas 
of  the  Crown  (d)  it  is  said,  that,  to  justify  homicide,  or 
killing,  ^  there  must  be  aye/cm^  intended;  for  if  one  come 
to  beat  another,  or  to  take  his  goods,  merely  as  a  tres- 
passer, though  the  owner  may  justify  the  beating  of  him 
so  far  as  to  make  him  desist,  yet  if  he  kill  him  it  is  man- 

(a)  3  Bara.  &  Aid.  319.  (c)  Page  316. 

(6)  H.  317.  (d)  Vol.  i.,  272. 
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slaughter :  but,  if  the  other  had  come  to  rob  him,  or  take 
his  goods  as  a  felon,  and  were  killed  in  the  attempt,  it 
would  be  justifiable  in  self-defence.'^  *'  But  {a),  where 
the  trespass  is  barely  against  the  property  of  another,  the  Holbbook. 
law  does  not  admit  the  force  of  the  provocation  sufficient 
to  warrant  the  owner  in  making  use  of  any  deadly  or  dan- 
gerous weapon.  As  if,  upon  sight  of  one  breaking  his 
hedges,  the  owner  take  up  an  hedge-stake,  and  knock 
him  on  the  head  and  kill  him,  this  would  be  murder ; 
because  it  was  an  act  of  violence  much  beyond  the  pro- 
portion of  provocation.  And  still  more,  where  such  or 
the  like  violence  is  used  after  the  party  has  desisted  from 
the  trespass.  But,  if  the  beating  were  with  an  instru- 
ment or  in  a  manner  not  likely  to  kill,  it  would  only 
amount  to  manslaughter :  and  it  is  even  lawful  to  exert 

• 

such  force  against  a  trespasser,  who  comes  without  any 
colour  to  take  the  goods  of  another,  as  is  necessary  to 
make  him  desist;''  and  Regina  v.  Mawgridge  (b)  is  re- 
ferred to  in  support  of  that  position.  In  Hale's  Pleas 
of  the  Crown  (c),  it  is  laid  down,  that,  "  if  A,  comes  into 
the  wood  of  B.,  and  pulls  his  hedges  or  cuts  his  wood, 
and  J3.  beats  him,  whereof  he  dies,  this  is  manslaughter; 
because,  though  it  was  not  lawful  for  il.  to  cut  the  wood, 
it  was  not  lawful  for  B.  to  beat  him,  but,  either  to  bring 
him  to  a  justice  of  peace,  or  punish  him  otherwise 
according  to  law."  Again  (d),  **  now,  concerning  felonies, 
as  there  is  a  difference  between  them  and  trespasses,  so 
there  is  a  difference  among  themselves  in  relation  to  the 
point  of  se  defendendo.  If  a  man  comes  to  take  my  goods 
as  a  trespasser,  I  may  justify  the  beating  of  him  in  de- 
fence of  my  goods;  but  if  I  kill  him,  it  is  manslaughter; 
but  if  a  man  comes  to  rob  me,  or  take  my  goods  as  a 
felon,  and  in  my  resistance  of  his  attempt  I  kill  him,  it  is 

(o)  East's  S.  C.  vol.  i.,  288.  (c)  Vol.  i.,  473. 

(6)  1  Kelynge,  132.  (<0  Id.  486. 
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me  defendendo  at  least,  and  in  some  cases  not  so  much." 
It  therefore  follows,  and  may  be  laid  down  as  a  general 
principle,  that,  where  a  party,  as  a  trespasser^  offers  a 
degree  of  resistance  in  the  first  instance,  a  man  may  ex- 
ercise a  necessary  degree  of  force  in  order  to  make  him 
desist;  but  such  force  must  be  progressive,  according  to 
the  conduct  or  obstinacy  of  the  offender;  and  even  if  a 
party  had  been  guilty  of  the  highest  offence  that  could 
have  been  committed,  in  a  case  of  this  nature,  viz.,  the 
stealing  of  roots  in  the  garden,  the  defendant  would  not 
have  been  justified  in  using  an  instrument  of  death,  even 
had  he  been  present;  and,  as  Lord  Chief  Justice  JDa//as 
said,  in  Deane  v.  Clayton  (a),  *'  that  which  it  is  unlawful 
to  do  by  direct  means,  it  is  equally  unlawful  to  do  by 
indirect  means/'  ''Is  it  illegal,"  asked  his  Lordship, 
"  to  place  spikes  or  glass  upon  a  wall  f — and,  if  a  party 
climbing  over  be  thereby  wounded  or  cut,  can  he  bring 
an  action  ?  And  yet  if  I  were  to  see  a  trespasser  coming 
down  my  area,  or  getting  over  the  garden  wall,  I  could 
not  drive  the  spike  into  his  hand,  or  cut  him  with  the 
glass."  In  such  a  case,  spikes  or  glass  would  offer  a 
resistance  at  the  moment  of  entering,  and  might  be  seen. 
Here,  however,  the  gun  was  not  visible;  and  if  the  de- 
fendant had  been  in  the  garden,  and  had  discharged  it  at 
the  plaintiff  and  killed  him,  he  would  have  been  guilty  of 
the  crime  of  murder.  The  act  of  concealment  was  con- 
trary to  humanity  and  to  the  common  feelings  of  nature. 
A  party  trespassing,  or  even  entering  a  garden  with  a 
felonious  intent,  should  at  all  events  have  warning. 
There  is  a  manifest  distinction  between  the  case  of  a 
spring-gun  set  for  the  protection  of  a  man's  house  or 
person  from  nightly  intruders,  against  whom  he  might  be 
unable  to  offer  any  other  effectual  resistance,  and  that 
of  one  placed  for  the  mere  protection  of  property.     A 

(«)  1  B.  Moore,  233. 
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party  must  rely  oo  the  laws  of  his  country  for  protection, 
and  candot  be  permitted  to  purchase  his  security  by  in- 
flicting bodily  injury  on  an  imprudent  or  unwary  trans- 
gressor or  trespasser;  nor  can  a  man  be  allowed  to  do  Holbbook. 
that  which  is  inconsistent  with  humanity,  or  to  do  that 
indirectly  which  it  is  not  lawful  for  him  to  do  directly. 
On  these  grounds  the  plaintiff  is  entitled  to  judgment. 

Meretoether,  Seijt.,  contrsi.     It  has  been  contended, 
that  the  plaintiff  is   entitled   to  recover    on    the  facts 
stated  in  this  case,  as  well  as    on  general   principles 
of  law.     Two  propositions,  however,  may  be  deduced 
from  the  latter,  which  will  constitute  a  good  defence  to 
this  action ;  first,  the  defendant's  right  to  adopt  measures 
for  the  protection  of  his  property  during  his  absence ; 
and  secondly,  that  a  wrong-doer  cannot  be  entitled  to 
recover  compensation  for  any  injury  occasioned  by  his 
own  unlawful  act.     Although  it  has  been  said,  that  a 
party  is  not  justified  in  inflicting  punishment  on  another, 
as  that  is  the  province  of  the  law ;  and  that  a  man  cannot 
do  that  indirectly,  which   he  is  not  justified  in  doing 
directly;  yet,  it  is  quite  clear,  that  it  is  lawful  to  resist  a 
trespass.     The  defendant  did  not  intend  to  punish  a 
party  entering  his  garden ;  but  to  protect  his  property 
there  by  the  detection   of  the   offender.      His  object, 
therefore,  was  to  prevent,  rather  than  to  punish.     It  has 
been  assumed,  in  the  argument  for  the  plaintiff,  that  the 
defendant  was  a  wrong-doer,  as  he  had  voluntarily  ab- 
sented himself  from  the  garden  after  the  gun  was  set; 
and  that,  if  he  had  been  present,  he  would  not  have  been 
justified  in  discharging  it  at  the  plaintiff.     The  absence 
of  the  defendant  might  have  been  merely  temporary,  or 
in  the  course  of  his  necessary  avocations;  and,  as  the 
garden  was  at  the  distance  of  nearly  a  mile  from  his 
house,  he  was  justified  in  endeavouring  to  protect  his 
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property  therein  during  such  absence^  by  means  which 
he  would  not  have  been  warranted  in  resorting  to  had  he 
been  present.  An  inclosed  or  walled  garden  cannot  be 
compared  to  a  wood  or  open  field;  and,  as  the  defend- 
ant's property  in  the  garden  had  been  previously  plun- 
dered^ he  was  induced  to  resort  to  means  to  protect  it  in 
future,  by  the  detection  of  the  party  offending.  In  Deane 
V.  Clayton,  Lord  Chief  Justice  Gibbs  was  clearly  of 
opinion  that  a  person  had  a  right  to  protect  his  property 
against  a  trespasser  or  aggressor,  for  he  said  {a):  "As  far 
at  least  as  civil  rights  are  concerned,  every  man  may 
guard  his  own  land  from  encroachments,  by  any  means 
he  pleases,  provided  he  does  not  thereby  invade  or  inter- 
fere with  the  legal  rights  of  others.  It  is  the  rights  of 
others,  and  not  their  security  against  the  consequences 
of  wrongs,  that  I  am  bound  to  regard."  In  Ilott  v. 
Wilkes,  Mr.  Justice  Bayley  said  (6):  "  It  has  been  said 
that  these  guns  were  wrongfully  and  unlawfully  placed 
in  the  wood.  Now,  let  us  inquire  whether  it  was  un- 
lawful or  not.  One  of  the  tests  of  trying  that  question 
is  this, — does  the  law  punish  a  man  for  the  mere  act  of 
putting  these  instruments  upon  his  own  premises  f — is 
he  indictable  for  it? — ^fbr  that  is  the  criterion  by  which 
we  are  to  judge  of  the  legality  of  this  act.  If  it  cannot 
be  shewn  that  it  is  an  unlawful  act  to  set  these  spring- 
guns,  it  seems  to  me  that  the  defendant  was  at  liberty  to 
do  it.''  Here  the  plaintiff  was  clearly  committing  a 
trespass  at  the  time  he  received  the  injury.  He  was, 
therefore,  a  wrong-doer,  and  it  is  a  well-known  maxim» 
that  commodum  ex  injuria  su&  nemo  habere  debet  (c); 
so  it  is  an  established  principle  of  law,  that  jus  ex  injurift 
non  oritur.  But  it  has  been  said,  that,  if  the  defendant 
had  been  present,  he  could  not  have  used  force  without 

(a)  1  B.  Moore,  «41.  (c)  Jenkins's  Cent.  161. 
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previous  notice;  that  only  necessary  force  can  be  used  iBtD. 
to  prevent  a  trespass  or  repel  a  trespasser;  and  that»  in 
the  case  of  an  illegal  entry^  the  trespasser  must  be  re- 
quested to  depart  before  violence  can  be  resorted  to ; 
and  even  then,  that  a  wounding  could  not  be  justi6ed. 
A  distinction  has  been  taken  between  a  felony  and  a 
trespass.  In  the  latter  case,  a  party  present,  who  sees 
an  act  of  trespass  committed  on  his  property,  may  repress 
it  and  oppose  the  trespasser  with  force,  provided  he  do 
not  go  beyond  what  the  occasion  requires,  as  he  cannot 
take  the  law  into  his  own  hands.  But  here^  the  defend- 
ant's property  was  at  a  distance  from  his  dwelling,  and  he 
bad  a  right  to  secure  it  in  his  absence  against  a  party 
coming  to  invade  it.  Although  it  has  been  said  that 
humanity  required  some  notice  to  be  given  that  the  gun 
was  set,  yet  there  is  no  decision  which  goes  the  length  of 
shewing  that  such  notice  is  necessary.  In  Iloit  v.Wilkes 
the  party  trespassing  knew  that  there  were  springognns 
in  the  wood;  but  that  case  did  not  decide  that  the  de- 
fendant was  bound  to  give  notice,  and  Mr.  Justice 
Holroyd  there  said  (a) :  "  A  party  who  enters  on  a  place 
as  a  trespasser,  with  full  knowledge  of  the  danger,  is 
himself  the  cause  of  the  mischief  that  ensues,  and  falls 
within  the  principle  of  law,  volenti  non  fit  injuria.  If, 
indeed,  the  defendant  had  been  present,  and  had  seen  a 
trespasser  enter,  and  had  the  means  of  preventing  the 
injury,  and  had  not  done  all  tn  his  power  to  prevent  it, 
unquestionably  it  might  have  been  considered  as  pro^ 
ceeding  from  his  own  act;  but,  in  the  present  case,  he 
was  absent,  and  had  not  the  means  of  averting  the  mis- 
chief; and,  therefore,  the  maxim  of  law,  that  a  man 
cannot  do  that  indirectly  which  he  cannot  do  directly,  is 
not  applicable."  Although  it  has  been  usual  to  give 
notice  that  spring-guns  and  mui-traps  are  set  in  grounds, 

(a)  S  Bam.  &  Aid.  314, 816. 
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1829.  yet  it  is  ex  majori  cauteli.  In  Brock  v.  Copeland  {a), 
the  defendant,  a  carpenter,  kept  a  dog  for  the  protection 
of  his  yard,  and  for  that  purpose  let  it  loose  at  night, 
and  his  foreman  having  gone  into  the  yard  after  it  was 
shut  up  for  the  night  was  bitten ;  and  Lord  Kenyan  said, 
*'  that  every  man  had  a  right  to  keep  a  dog  for  the  pro- 
tection of  his  yard  or  house;  that  the  dog  had  been  pro- 
perly let  loose,  and  the  injury  had  arisen  from  the  plain- 
tiff's own  fault,  in  incautiously  going  into  the  defendant's 
yard  after  it  had  been  shut  up."  There  the  dog  was 
not  let  loose  for  the  purpose  of  protecting  the  yard  from 
persons  entering  to  commit  felony,  but  from  trespassers 
also.  There  too  the  party  injured  was  not  a  trespasser, 
but  the  defendant's  foreman;  and  yet  Lord  Kenyan 
ruled  that  the  action  would  not  lie.  If  broken  glass  be 
placed  on  a  wall,  or  spikes  behind  a  carriage,  for  the 
protection  of  property,  a  party  thereby  receiving  an  in- 
jury, although  by  night,  and  in  the  absence  of  notice, 
could  not  recover  compensation  in  damages  for  such 
injury  from  the  person  who  had  caused  the  glass  or 
spikes  to  be  so  placed.  The  plaintiff  has  here  alleged, 
in  the  first  count  of  his  declaration,  that  it  was  the  duty 
of  the  defendant  to  have  given  notice  that  the  gun  was 
set  in  the  garden.  It  must  be  admitted,  that,  if  it  were 
uninclosed,  or  if  persons  were  at  liberty  to  resort  to  it 
for  innocent  purposes,  it  would  have  been  incumbent  on 
him  to  exercise  an  ordinary  degree  of  caution;  but  here 
the  garden  was  surrounded  by  a  high  wall,  and  the  plain- 
tiff must  have  used  force  in  getting  over  it.  The  wall 
itself  was  sufiicient  to  operate  as  a  notice,  and  to  render 
a  person  entering  a  wilful  intruder;  and  it  is  found  as  a 
fact  in  the  case,  that  the  wires  communicating  with  the 
gun  were  visible  from  all  parts  of  the  garden  wall.  That, 
therefore,  was  equivalent  to  actual  notice.     In  Iloit  v. 

(a)  1  Eep.  Rep.  203. 
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Wilkes,  the  trespasser  did  not  know  the  particular  place 
in  the  wood  where  the  guns  were  placed ;  and  here  the 
gun  was  only  intended  to  operate  during  the  night. 
Since  the  plaintiff  sustained  the  injury,  to  recover  com- 
pensation for  which  the  present  action  is  brought^  the 
Stat.  7  &  8  Geo,  4,  c.  18,  was  passed,  by  which  it  is  en« 
acted,  that,  after  its  passing,  persons  setting  spring-guns 
shall  be  guilty  of  a  misdemeanor,  except  they  be  set  for 
the  protection  of  dwelling-houses  from  sunset  to  sunrise. 
Itmust  be,  therefore,  inferred,  that  the  legislature  thought 
the  setting  such  instruments  to  be  legal  before  that  sta- 
tute was  passed.  In  the  case  referred  to  by  Lord  Kenyan, 
in  Brock  v.  Copeland,  where  a  party  kept  a  mischievous 
bull,  there  was  a  right  of  way  over  the.  close  in  which  it 
was  kept ;  and,  therefore,  it  was  held  that  such  party  was 
answerable  for  any  injury  a  person  passing  through  the 
close  might  sustain  from  it.  The  principle,  sic  utere  tuo 
ut  alienum  non  laedas,  shews  that  a  man  is  not  to  make 
any  use  of  his  property  he  pleases,  but  is  so  to  use  it  as 
not  thereby  to  injure  or  annoy  another  in  the  enjoyment 
of  his  rights  or  property.  That,  however,  does  not  apply 
to  the  case  of  a  wrong-doer,  or  a  party  exercising  an 
unlawful  or  unjustifiable  claim.  The  gun  in  this  case 
was  not  set  for  the  prevention  of  a  mere  ordinary  tres- 
pass, as  it  required  no  mean  effort  to  get  over  the  wall. 
In  Blythe  v.  Topham  (a),  the  defendant  dug  pits  on  a 
common,  and  the  plaintiff^s  mare  straying  thereon  fell 
into  one  of  them  and  died;  and  it  was  held,  that  the 
action  could  not  be  supported,  because  it  did  not  appear 
that  the  mare  had  any  right  to  be  on  the  common.  That 
ease  is  far  stronger  than  the  present,  as  there  there  was 
no  notice,  nor  was  there  any  wall  round  the  pit  into 
which  the  mare  fell,  neither  was  it  in  inclosed  ground,  as 
in  this  case,  to  enter  which  must  be  considered  as  a  wil- 

(a)  Cro.  Jac.  158;  S,C,\  Bull.  N.  P.  78. 
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ful  trespass*  In  Deane  v.  Clayton,  Lord  Chief  Justice 
Dallas  lays  dowo  the  true  distinction,  as  to  the  presence 
or  absence  of  a  party,  in  a  case  of  this  nature.  "  Presence/' 
HoLBROoK.  gjijij  jjjg  Lordship  (a),  "  in  its  very  nature,  is  more  or  less 
protection ;  absence  is  abandonment  and  dereliction  for 
the  time.  Presence  may  supply  pieans,  and  limit  what 
it  supplies;  but  if^  during  absence,  property  can  only  be 
protected  by  such  means  as  may  be  resorted  to  in  the 
case  of  presence,  all  property  lying  open  to  inroad  can 
have  no  protection,  at  least  by  any  act  of  the  party  him- 
self; for,  to  say  that  he  can  only  be  protected,  when 
absent,  by  such  means  as  he  could  use  if  present,  is  a 
contradiction  in  the  nature  of  things.''  On  the  ground, 
therefore,  that  the  defendant  was  not  prohibited  by  law 
from  setting  his  gun  in  his  garden  to  protect  his  property 
therein  during  his  absence*  and  as  the  plaintiff  was 
clearly  a  trespasser,  he  cannot  be  entitled  to  recover  in 
this  action,  the  injury  he  sustained  having  arisen  from 
his  own  unlawful  act. 

Wilde,  Serjt.,  in  reply.  Admitting  that  the  defendant 
had  a  qualified  right  to  set  the  gun  in  his  garden,  still  he 
is  liable  in  a  civil  action  for  an  injury  sustained  by  one 
who  had  no  previous  notice  that  it  was  placed  there.  In 
Ilott  v.  Wilkes,  Mr.  Justice  Bayley  founded  his  opinion 
on  the  circumstance  that  the  plaintiff  had  notice  that  there 
were  spring-guns  in  the  wood ;  for,  said  his  lordship  (6), 
'^  Although  it  may  be  lawful  to  put  these  instruments  on 
a  man's  own  ground,  yet,  as  they  are  calculated  to  pro* 
duce  great  bodily  injury  to  innocent  persons,  for  many 
trespassers  are  comparatively  innocent  (whidi  is  the  case 
here),  it  is  necessary  to  give  as  much  notice  to  the  public 
as  you  can,  so  as  to  put  people  on  their  guard  against 
the  danger.    The  case  of  a  man  keeping  on  his  own  pre- 

(a)  1  B.  Mooi«,  ass.  (6)  3  Barn.  &  Aid,  312. 
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mises  «  furious  dog  or  bull  is  to  a  certain  degree  analog-        1829. 
0U8  to  this*    Suppoae  such  a  person  were  to  give  a  nocice» 
that  in  his  premises  there  it  a  furious  bull,  and  that  it  is  v. 

dangerous  for  any  person  to  enter,  and  a  wrong-doer,  loi-B^ooit. 
who  had  read  this  notice,  enters,  and  the  bull  attacks 
him,  it  is  clear  that  he  could  maintain  no  action  for  the 
consequences  of  his  own  act.'*  And  Mr.  Justice  Holroyd 
said  (a) :  "  The  mere  act  of  placing  spring^^guna  in  a 
man's  own  ground  is  not  of  itself  unlawful.  It  is  not  an 
indictable  offence;  nor  will  it  subject  a  party  to  an  action, 
unless  some  injurious  consequence  result  from  it.  If  any 
such  consequences  result,  it  may  perhaps  form  the  sub* 
ject  of  an  action :"  and  his  Lordship  afterwards  founded 
his  judgment  on  the  fact^  that  the  plaintiff  had  express 
notice  that  the  guns  were  set  in  the  wood.  Although  a 
party  may  not  be  liable  to  an  indictment  for  setting 
spring-guns  in  his  inclosed  field,  yet  he  is  liable  to  an 
action  at  the  suit  of  a  person  who  receives  an  injury 
therefrom,  provided  he  has  given  no  notice  that  they 
were  placed  there.  The  maxim,  sic  utere  tuo  ut  alienum 
non  laedas  applies  most  forcibly  to  this  case.  A  man 
may  perhaps  dig  a  pit  on  his  own  land  and  leave  it  un- 
fenced,  and  if  the  cattle  of  another  fall  in,  he  may  not  be 
liable  for  the  injui^ ;  yet  he  is  not  justified  in  secretly 
placing  a  deadly  weapon  on  his  land  to  wound  or  kill  a 
trespasser.  The  object  of  the  defendant  was,  that  the 
gun  should  do  a  serious  mischief  to  a  party  entering  his 
garden ;  and  the  moment  the  consequence  followed,  the 
injured  person  had  a  right  of  action.  In  Brock  v.  Cope^ 
hmd,  the  dog  was  let  loose  in  a  yard  attached  to  the  de- 
fendant's dwelling-house  to  protect  the  property  from 
being  feloniously  taken.  Although,  however,  the  de- 
fendant may  have  had  a  right  to  set  a  spring-gun  in  his 
garden,  y^t  he  was  not  juatified  in  suppressing  the  notice 

(a)  S  Barn.  &  Aid.  314. 
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of  its  being  placed  there ;  and  be  not  only  expressly 
withheld  notice^  but  he  assigned  as  a  reason  that  he  did 
so,  lest  the  villain]  should  not  be  detected*  It  is  evi- 
dent, therefore^  that  the  gun  vras  set,  not  for  the  purpose 
of  preventing  a  trespass,  but  of  inflicting  an  injury  on  the 
party  trespassing. 

Best,  C.  J. — I  am  of  opinion  that  this  action  is 
maintainable.  If  any  thing  which  fell  from  me  in  Ihit  v. 
Wilkes  were  at  variance  with  my  present  opinion,  I 
should  not  hesitate  to  retract  it ;  but  the  ground  on  which 
the  three  other  learned  Judges  of  the  Court  of  King's 
Bench  proceeded  in  that  case  appears  to  me  to  be  de- 
cisive of  the  present.  I  put  the  question  distinctly  on 
the  ground  that  the  plaintiff  had  notice  that  the  guns  were 
set.  On  that  ground  only  the  Court  held  that  the  action 
was  maintainable ;  and  I  said :  "  It  cannot  be  unlawful 
to  set  spring-guns  in  an  inclosed  field,  at  a  distance  from 
any  road,  giving  such  notice  that  they  are  set  as  to  render 
it  in  the  highest  degree  probable  that  all  persons  in  the 
neighbourhood  must  know  that  they  are  so  set."  Lord 
Chief  Justice  Abbott  there  said  {a) :  '*  I  believe  that 
many  persons  who  cause  engines  of  this  description  to  be 
placed  in  their  grounds  do  not  do  so  with  the  intention 
of  injuring  any  one,  but  really  believe  that  the  notices 
they  give  of  such  engines  being  there  will  prevent  any 
injury  from  occurring,  and  that  no  person,  who  sees  the 
notice,  will  be  weak  and  foolish  enough  to  expose  him- 
self to  the  perilous  consequences  likely  to  ensue  from  his 
trespass.  In  this  case,  it  is  found  by  the  jury  that  the 
plaintiff  actually  knew  that  spring-guns  were  set  in  this 
wood.  Considering  the  present  action  merely  on  the 
ground  of  notice,  and  leaving  untouched  the  general  ques- 
tion as  to  the  liability  incurred  by  placing  such  engines 

(a)  3  Barn  &  Aid.  309. 
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as  these  where  no  notice  is  brought  home  to  the  party  1829. 
injuredy  I  am  of  opinion  that  this  action  cannot  be  main- 
tained." And  Mr.  Justice  Bay  ley  said  (a):  "  This  is  a 
case  in  which  the  plaintiff  had  notice  that  there  were 
spring-guns  in  the.  wood.  It  is  not  necessary  to  give 
notice  to  the  public  that  guns  are  placed  in  such  parti- 
cular spots  in  such  particular  fields ;  for  that  would  de- 
prive the  property  of  the  intended  protection.  It  is  suf- 
ficient for  a  party  generally  to  say»  **  There  are  spring- 
guns  in  this  wood ;"  and  if  another  then  takes  upon  him- 
self to  go  into  the  wood,  knowing  that  he  is  in  the  hazard 
of  meeting  with  the  injury  which  the  guns  are  calculated 
to  produce,  it  seems  to  me  that  he  does  it  at  his  peril, 
and  must  take  the  consequences  of  his  own  act.  The 
maxim  of  law  volenti  non  fit  injuria  applies,  for  he 
voluntarily  exposes  himself  to  the  mischief  which  has 
happened.  He  is  told,  that,  if  he  goes  into  the  wood, 
he  will  run  a  particular  risk,  for  that  in  those  grounds 
there  are  spring-guns.  The  declaration  assumes  the  law 
to  be,  not  that  the  mere  act  of  placing  these  guns  in  a  man's 
own  ground  is  illegal,  and  punishable  by  indictment,  but 
that  a  party  doing  that  act  may  be  liable  to  an  action, 
provided  he  does  not  take  the  due  and  proper  means,  by 
giving  notice,  to  prevent  the  injury  which  those  engines 
are  calculated  to  produce.''  That  appears  to  me  to  be 
decisive  of  the  present  case.  The  language  of  Mr. 
Justice  Holroyd  is  still  stronger.  He  said  (b) :  "  I  am 
of  opinion  that  this  action  is  not  maintainable,  on  the 
ground  that  the  plaintiff  had  notice  that  the  spring-guns 
were  placed  in  the  wood  in  question.  The  plaintiff  en- 
tered the  wood  with  full  notice  that  those  engines  were 
placed  there,  and  with  the  knowledge,  therefore,  that  the 
danger  was  unavoidable.  So  far  as  he  was  concerned, 
the  cause  of  the  mishief  could  not  be  considered  as  latent; 

(a)  3  Bam  &  Aid.  3J1.  (6)  Id.  314, 316. 
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I8t9.  and  the  act  of  letting  off  the  gun^  which  was  the  conse«» 
quence  of  his  treading  on  the  wire,  must  be  considered 
wholly  as  his  act,  and  not  the  act  of  the  person  who 
placed  the  gun  there :"  and  I  am  reported  to  have  said(a)9 
''Humanity  requires  that  the  fullest  notice  possible  ehouU 
be  given;  and  the  law  of  England  will  not  sanction  what 
is  inconsistent  with  humanity."  It  has  been  said,  bow-> 
ever,  in  the  argument  for  the  defendant,  that  thp  law  doe9 
not  compel  a  party  to  do  many  acts  which  humanity  may 
require ;  but  no  person  can  do  a  thing  which  he  is  not 
sanctioned  by  law  in  doing ;  and  if  he  do  an  illegal  act 
by  which  an  individual  receives  an  injury,  he  is  liable  to 
make  him  a  compensation  in  dami^es.  There  is  a  wide 
distinction  between  the  omission  and  the  commission  of 
an  act.  If  the  law  would  not  reach  a  party  for  the  cooh 
mission  of  an  act  which  Christianty  forbids,  religion  and 
morality,  which  have  ever  been  considered  its  founda* 
tion,  would  no  longer  form  part  of  our  law.  The  weak 
are  not  to  suffer  by  die  oppression  of  the  strong.  The 
poor  are  protected  and  fed  from  the  pockets  of  the  rich  ; 
and  although  die  laws  for  the  relief  and  maintenance  of 
the  indigent  and  helpless  are  open  to  great  abuses,  still 
the  principles  on  which  they  are  founded  must  be  ap- 
proved of.  They  are  calculated  to  afford  permanent 
relief  to  a  large  body  of  the  community,  who  must  other- 
wise depend  wholly  on  the  precarious  aid  of  charity  for 
their  support.  I  am  of  opinion,  that,  if  a  person  set 
spring^guns  in  his  grounds,  without  giving  any  notice,  he 
is  guilty  of  a  most  inhuman  act,  and  that,  if  injurious 
consequences  result,  the  injured  party  is  entitled  to  ret 
dress  by  action.  But  there  is  another  ground  on  which 
I  am  clearly  of  opinion  that  this  action  may  be  main- 
tained. This  is  the  strongest  case  that  can  possibly  be 
put  against  the  defendant.    He  did  not  set  the  gun  with 

(a)  3  Bam  &  Aid.  5)9. 


HILARY  TERM,  IX  AND  X  GEO«  IV.  21& 

aft  intent  to  terrify  or  alarm ;  for  when  he  was  asked  if  i829. 
he  had  put  up  a  notice^  he  answered,  that  he  did  not 
conceive  there  was  any  law  to  oblige  him  to  do  so,  and 
desired  that  the  fact  of  the  gun  being  set  might  not  be 
mentioned  to  any  one,  lest  the  villain  should  not  be 
detected.  He,  therefore,  intended  that  the  gun  should 
operate  against  whomsoever  might  chance  to  enter  the 
garden,  whether  he  were  a  mere  trespasser,  or  a  person 
entering  with  a  felonious  intent ;  and  that,  on  its  con- 
tents being  discharged,  he  might  be  deprived  of  life  or 
limb*  A  trap  might  have  been  placed,  by  which  a  tres- 
passer might  have  been  secured ;  but  the  defendant,  in 
setting  the  gun,  meditated  the  infliction  of  a  serious  mis* 
chief,  which  accordingly  ensued ;  and,  as  he  resorted  to 
a  degree  of  violence  which  he  was  not  justified  in  using 
for  the  purpose  of  preventing  a  mere  trespass,  he  must 
be  held  liable.  I  am  clearly  of  opinion,  that,  on  these 
principles,  and  more  particularly  on  the  latter  ground, 
this  action  is  maintainable.  I  was  at  first  somewhat  per* 
plexed  by  the  late  act  of  parliament.  If  it  had  been  pro* 
hibitory  only,  there  would  have  been  great  weight  in  the 
argument  raised  for  the  defendant ;  because  a  new  pro* 
hibitory  law  is  the  strongest  possible  evidence  to  shew 
that  there  was  no  previously  existing  law  against  the 
thing  or  act  prohibited.  But,  on  looking  at  the  act,  it 
will  be  found  that  it  prohibits  the  setting  of  spring^guns, 
either  with  or  without  tiotice ,  and  in  the  first  section  it 
is  enacted  and  declared^  that,  from  and  after  the  passing 
of  the  act,  if  any  person  shall  set  a  spring^gun  or  other 
engine,  calculated  to  destroy  human  life  or  inflict  griev.> 
ous  bodily  harm,  he  shall  be  guilty  of  a  misdemeanor. 
The  statute,  therefore,  ia  declaratory  as  well  as  prohibit 
tory,  enacting,  that,  although  notices  may  be  given,  the 
parties  shall  still  be  liable  to  a  misdemeanor ;  and  vir- 
tually declaring  that  it  was  illegal  to  set  spring-guns. 
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1899.  without  notice^  before  the  act  was  passed :  and  the  only 
exception  from  rendering  a  party  liable  to  a  prosecution 
for  a  misdemeanor,  is,  in  cases  where  spring-guns  are 
set  from  sunset  to  sunrise  for  the  protection  of  dwelling- 
houses,  and  gins  or  traps  set  with  the  intent  of  destroy- 
ing vermin.  With  respect  to  the  case  of  Brock  v.  Cope- 
land,  Lord  Kenj/on  there  held,  that  every  man  has  a 
right  to  keep  a  dog  for  the  protection  of  his  yard  or 
house.  But  who  was  the  party  injured  in  that  case  f 
The  foreman  of  the  defendant,  a  carpenter,  who  let 
loose  the  dog  in  his  own  yard,  which  he  had  an  unques- 
tionable right  to  do ;  and  if  a  trespasser  had  entered  and 
had  been  bitten,  he  could  have  maintained  no  action. 
The  foreman,  from  his  being  daily  employed  on  the  pre- 
mises, knew  that  the  dog  was  let  loose  at  night ;  and,  as 
Lord  Ke/iyon  justly  observed,  it  was  the  plaintiff's  own 
fault,  in  incautiously  going  into  the  defendant's  yard  after 
it  had  been  shut  up ;  but  he  might  have  gone  there  for 
a  wrongful  purpose,  thinking,  that,  as  the  dog  knew  him, 
he  would  have  been  protected.  With  respect  to  the 
case  of  a  ferocious  bull,  adverted  to  by  Mr.  Justice 
Holroyd  in  Ilott  v.  Wilkes,  it  is  altogether  distinguishable 
from  the  present ;  for  if  a  man  cause  such  an  animal  to 
be  placed  in  a  field  where  there  is  a  public  footpath,  he 
infringes  on  the  rights  of  the  public ;  and  if  any  injury 
be  done  by  the  bull  to  a  person  passing  through  the 
field,  the  owner  is  liable  to  an  action,  and  bound  to  com- 
pensate the  party  injured.  It  is  not  necessary  now  to 
decide  whether  the  owner  of  such  an  animal  would  be 
liable  in  case  there  were  no  footpath  in  the  field. 
Although  a  man  is  not  bound  to  destroy  a  vicious  bull, 
yet  he  must  keep  him  in  a  place  where  he  is  not  likely 
to  do  mischief.  The  life  of  the  animal  is  to  be  pre- 
served, not  for  mischievous  purposes,  but  for  the  renewal 
of  his  species.     Here,  however,  the  gun  was  set  by  the 
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defendant  with  a  wicked  intent  and  for  the  express  pur-        1829. 
pose  of  doing  mischief.     With  respect  to  the  right  of  a      ^*^^/^^>' 
party  to  place  logs  across  a  public  path,  or  dig  a  ditch,  v, 

as  adverted  to  by  Lord  Chief  Justice  Dallas,  in  deli-  Holbrooi. 
vering  his  judgment  in  Deane  v.  Clayton  (a),  it  must 
be  observed,  that  his  Lordship  put  it  on  these  grounds^ 
first,  that  the  owner  had  a  right  to  do  what  he  pleased 
with  his  own  land ;  and  next,  that  the  party  sustaining 
the  harm  or  damage  had  no  right  to  be  there.  It  is 
clear,  that  a  party  may  drain  his  own  land  and  divide  it 
as  he  thinks  fit  For  these  purposes  he  may  cut  ditches 
and  raise  fences ;  and  if  a  person  fall  into  one  of  such 
ditches,  he  must  take  the  consequences,  as  the  owner 
had  a  right  to  dig  it  for  the  improvement  of  his  land. 
In  the  case  of  Deane  v.  Claj/ion,  I  was  one  of  the  coun- 
sel for  the  plaintiff,  and,  although  the  Court  were  there 
equally  divided  in  opinion,  I  am  strongly  inclined  to  fol- 
low the  doctrine  there  held  by  my  brother  Park  and  my 
brother  Burrough,  That  case^  however,  is  also  very 
distinguishable  from  the  present.  There  the  plaintiff's 
dog  was  originally  hunting  in  a  woodland,  where  the 
plaintiff  had  a  right  to  hunt  and  encourage  the  dog  to 
find  his  game.  The  mischief  was  done  to  the  dog  in  an 
adjoining  woodland  belonging  to  the  defendant ;  and  the 
only  division  between  the  two  woodlands  was  a  low 
bank  or  mound  of  earth,  not  being  a  sufficient  fence  to 
prevent  dogs  from  passing  from  the  one  to  the  other. 
The  manner  in  which  the  defendant  and  the  owner  of 
the  woodland  where  the  plaintiff  was  sporting  occupied 
their  respective  properties,  was  evidence  of  a  consent  or 
understanding  that  the  enjoyment  should  be  mutual,  and 
that  the  one  might  come  and  hunt  in  the  wood  of  the 
other  without  being  considered  as  a  trespasser.  And, 
as  Mr.  Justice  Park  there  observed,  "  the  animal  only 

(a)  1  B.  Moore,  SS4. 
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followed  his  natural  bent,  and  he  having  roused  a  hare, 
BiRD^       and  pursued  her,  the  plaintiff  endeavoured,  as  much  as 
^-  in  him  hy,  to  prevent  the  dog  from  pursuing  the  hare, 

but  was  unable  to  do  so/'  The  dog  was  impelled  by 
his  natural  instinct  to  pursue  a  hare  started  on  land 
where  the  plaintiff  had  a  right  to  sport,  and  there  was 
no  sufficient  or  even  reasonable  boundary  to  stop  the 
animal  in  its  progress.  That  case,  therefore,  appears  to 
me  to  be  entirely  out  of  the  question,  whilst  that  of 
IloH  v.  Wilkes  is  an  authority  in  point.  But  we  do  not 
require  any  authority,  for  I  ground  my  opinion  in  this 
case  on  the  broad  principle,  that  it  is  an  inhuman  act  to 
set  a  spring-gun  in  secrecy ,  with  intent  to  catch  or  detect 
a  man  by  means  which  may  wound  and  disable  him,  or 
perhaps  even  deprive  him  of  life.  That  appears  to  me 
to  be  against  all  human  laws ;  and  the  great  objects  of 
the  law  of  this  country  are,  to  preserve  morality,  to  en- 
force and  inculcate  the  exercise  of  humanity,  and  to 
support  and  sustain  religion.  Under  all  the  circum^ 
stances,  therefore,  I  am  of  opinion,  that  the  defendant 
in  this  case  han  been  guilty  of  a  criminal  negligence,  in 
not  having  given  notice  that  the  gun  was  set  in  his  gar- 
den ;  and  that  his  conduct  was  grossly  and  criminally 
inhuman,  as,  when  warned  of  the  danger  that  might 
accrue,  he  desired  die  party  not  to  mention  that  the  gun 
was  set,  lest  the  villain  should  not  be  detected. 

Park,  J. — I  also  think  that  this  action  may  be 
maintained*  I  still  adhere  to  the  opinion  I  expressed 
in  the  case  of  Deane  v.  Clayton,  and  with  which  my 
brother  Biurrough  concurred  ;  but  1  shall  at  present  coa^ 
fine  myself  to  the  facts  before  the  Court.  As  to  whe- 
ther the  recent  statute  be  a  prohibitory  or  a  declaratory 
act,  I  abstain  from  giving  any  opinion,  as  we  are  not  now 
called  on  to  decide  that  point.     It  certainly  is  a  new  law, 
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as  it  makes  the  setting  of  spriog-guns  crimiaal«  whether  1899. 
they  be  set  with  or  without  notice,  except  for  the  pro- 
tection of  dwelling-houses ;  and  then  they  may  only  be 
set  from  sunset  to  sunrise :  so  that»  during  some  of  the 
summer  months^  a  party  must  rise  from  his  bed«  at  two 
or  three  in  the  mornings  to  remove  the  wire  from  the 
lock.  The  ground  on  which  I  found  my  opinion  is^  that 
the  defendant  omitted  to  give  any  notice,  and  expressed 
a  desire  to  conceal  what  he  had  done.  In  Ilott  v.  Wilkes, 
the  whole  Court,  in  delivering  their  opinions,  proceeded 
on  the  ground  that  the  plaintiff  had  notice  that  guns 
were  set  in  the  wood*  Lord  Chief  Justice  il66o^^  com- 
menced his  judgment  by  saying :  "  We  are  not  called 
upon,  in  this  case,  to  decide  the  general  question,  whe- 
ther a  trespasser  sustaining  an  injury  from  a  latent  en- 
gine of  mischief  placed  in  a  wood  or  in  grounds  where 
he  had  no  reason  to  apprehend  personal  danger,  may  or 
may  not  maintain  an  action;"  and  he  concluded  by 
saying — "  Considering  the  present  action  merely  on  the 
ground  of  notice,  and  leaving  untouched  the  general 
question  as  to  the  liability  incurred  by  placing  such  en- 
gines as  these,  where  no  notice  is  brought  home  to  the 
party  injured,  I  am  of  opinion  that  this  action  cannot  be 
maintained."  Although  in  Deane  v.  Claytom  there  was 
a  notice,  yet  the  trespasser  was  a  dog,  so  that  the  notice 
could  not  be  applicable  to  him.  It  has  been  said,  how- 
ever, that  the  law  does  not  require  a  notice  to  be  given; 
but  in  IloU  v.  fVUkes^  the  Court  of  Kings  Bench  thought 
a  notice  necessary;  for  Mr.  J ustice  jBoy/ey  there  said: 
"  Although  it  may  be  lawful  to  put  these  instruments  on 
a  man's  own  ground,  yel^  as  they  are  calculated  to  pro- 
duce great  bodily  injury  to  innocent  persons  (for  many 
trespassers  are  comparatively  innocent),  it  is  necessary 
to  give  as  much  notice  to  the  public  as  you  can,  so  as  to 
put  people  on  their  guard  against  the  danger :"  and  my 
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Lord  Chief  Justice  said,  that  humanity  required  that  the 
BiR^      -^"'^^'^  wo/ice  possible  should  be  given.     There  is  one 
V,  case  which  is  precisely  in  point,  and  which  has  not  been 

adverted  to,  viz,  that  of  Jay  v.  fVhitfield,  tried  before 
the  late  Lord  Chief  Baron  Richards,  at  fVest minster,  in 
1817  (a).  There  the  plaintiff,  a  boy,  having  entered  the 
defendant's  premises  for  the  purpose  of  cutting  a  stick, 
was  shot  by  a  spring-gun,  for  which  injury  he  recovered 
120/.  damages,  and  no  attempt  was  afterwards  made  to 
set  aside  that  verdict. 

BuRROUGH,  J. — Where  spring-guns,  or  other  in- 
struments of  a  like  nature,  are  set  in  gardens  or 
inclosed  grounds,  a  notice  is  necessary  to  be  given, 
according  to  the  common  understanding  of  mankind. 
Formerly  it  was  the  practice  for  the  crier  to  give  pu.blic 
notice  of  the  fact  of  guns  being  set,  on  the  usual  mar- 
ket-days, in  the  town  adjacent  to  the  place  where  they 
were  set.  But,  admitting  that  the  defendant  had  a  right 
to  set  the  gun  in  his  garden,  he  ought  to  have  acted  with 
the  greatest  care  and  caution ;  and,  although  he  might 
have  placed  it  there  for  the  purpose  of  protecting  his 
property  by  night,  he  should  have  removed  the  wires 
from  the  trigger  during  the  day.  Thieves  who  break 
into  premises  with  a  felonious  intent  generally  select 
the  night  for  that  purpose.  Here  the  plaintiff  was  a 
mere  trespasser  in  the  day-time,  and  yet  he  was  exposed 
to  the  same  degree  of  danger  as  if  he  had  entered  the 
garden  at  midnight  and  for  the  purpose  of  plunder.  If 
the  defendant  had  been  present  at  the  time  the  plaintiff 
entered  the  garden,  he  could  not  have  taken  him  into 
custody  or  detained  him.  His  only  remedy  was  by  an 
action  for  the  trespass.  He  merely  entered  in  pursuit 
of  a  bird  which  had  escaped,   which  was  an  innocent 

(a)  3  Barn.  &  Aid.  308,  n. 
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purpose.    I  still  adhere  to  the  opinion  1  expressed  in 
Deane  v.  Clayton^  viz.  that  a  person  cannot  justify  doing        Bird 
that  indirectly  which  he  would  not  have  been  warranted  v. 

in  doing  directly.  There,  the  question  was,  whether  it 
was  lawful  to  set  dog-spears  in  a  wood,  of  which  the 
defendant  was  the  owner  and  occupier,  and  which  ad- 
joined a  wood  in  the  occupation  of  a  Mr.  Townsend,  and 
was  divided  from  it  by  a  low  bank  or  mound,  and  a  shal- 
low ditch,  not  being  a  sufficient  fence  to  prevent  dogs 
from  passing  from  the  one  wood  to  the  other.  There 
were  several  public  foot-paths  through  the  defendant's 
wood,  which  were  not  fenced  off;  and,  for  the  preserv- 
ation of  hares  therein,  and  to  destroy  dogs  and  foxes 
that  might  come  in  pursuit  of  them,  the  defendant  caused 
iron  spikes,  sharp  at  each  end,  to  be  driven  into  several 
trees ;  under  which  a  hare  might  pass  without  injury 
but  a  dog,  in  pursuing  her,  would  be  liable  to  be 
wounded  or  killed.  The  defendant  had  caused  to  be 
placed  on  the  outside  of  the  wood^  notices  that  steel 
traps,  &c.,  were  set  therein  ;  and  the  plaintiff  was  sport* 
ing,  with  permission  of  Mr.  Townsend,  in  his  wood ; 
when  his  dog,  having  started  a  hare,  and  pursued  her 
into  the  defendant's  wood,  ran  against  one  of  the  spears 
and  was  killed.  I  was  of  opinion  that  the  defendant 
was  not  justified  in  setting  the  spears,  as  against  the 
plaintiff  who  was  lawfully  sporting  in  the  adjoining 
wood  by  the  permission  of  the  owner,  there  being  no 
division  between  the  two  woods ;  and  I  assimilated  it  to 
a  case  of  persons  having  common  of  vicinage.  Thfsre^ 
too,  the  plaintiff  did  all  he  could  to  prevent  his  dog  from 
entering  the  defendant's  wood.  Here,  however,  the. 
defendant  not  only  gave  no  notice,  and  wilfully  abstained 
from  doing  so,  but  used  every  endeavour  to  suppress 
the  fact  that  the  gun  was  set. 

VOL.  II.  Q 
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Mr.  Justice  Gaselee. — I  am  of  opmioti  that  tbttf 
questicHi  is  set  at  rest  by  the  deciMon-  of  th^  Court  of 
King*s  Bench f  in  liatt  v.  Wilkes.  >       i 

Postea  to  the  plaintiffl 


Mary  Davis  v,  Russell  and  two  others. 

A  constable  is  JLHIS  was  an  action  of  trespass  for  an  assault  and 
preh^ine  a^  ^^^^  imprisonment,  brought  against  the  defendant  Rusxell, 
person  cbaiiged  a  superintendaat  of  the  Cheltenham  police^  ^nd  the  two^ 
felony,  if  he  other  defendants,  the  one  a  constaMe,  the  other  a  col- 
have  reason-     lector  of  rates,  who  acted  as  the  assistants  of  Russell,  m 

able  or  proba- 
ble cause  to      taking  the  plaintiff  into  custody  and  conveying  her  to 

Wieve^that       p^goB,     Plea— Not  guilty. 

chaived  is  the  At  the  trial>  before  Mr.  Justice  Gaselee,  at  die  last 
havhiK  been*  Assizes  for  the  county  of  Gloucester,  it  appeared,  that  in 
left  to  the  jury  November,  1827^  the  plaintiff,  a  female  in  the  dediae'of 
ther,  on  all  the  ^^^^9  lodged  in  the  bouse  of  one  Ann  Hammertcn,  a  nA* 

facts  before      Uner,  at  Cheltenhami,  who,  in  the  evening  of  the  leth  of 

them,  they  ® 

thought  that  that  month,  alleged  that  her  house  bad  been  robbed,  aod 
faVr^'onable  *®  plaintiff**  trunk,  which  was  in  her  bed-rown,  and 
ground  to  sup-  which  contained  a  bank  of  England  note  for  10/.,  a  pro^ 

pose  that  the      .  •  ^    c      mi         ji  '      *  .*  «        />  •         n  a 

party  charged  ^seory  note  for  7/.,  and  various  articles  of  jewellery  ana 

was  guilty  of  wearing  apparel,  was  taken  away;  that,  some  tinie  after* 

whether  they  Wards,  the  plaintiff  discovijered  some  of  her  clothes  which 

would  have  were  in  the  trunk  concealed  under  a  bed  in  Miss  Ham^ 

acted  as  the 

constable  did:  meTt(n/%  room,  and  several  other  small  articles  were 

Uiis  direction  ^^""^  ^"  ^^  possession ;  that  the  plaintiff  then  left  Miss 

was  nght  in  Hammerton'a  house,  and,  on  the  5th*  January,  18128,  oIh 

that  the  con-  taiued  a  warrant  at  the  public  office  at  Cheltenham  to 

stable  did  not  search  the  house,  the  plaintiff  having  previously  deposed 

exercise  an  un-  .  . 

due  degree  of    that  $he  had  foiind  eome  of  the  articles  she  had  in  her  trunk 

coercion,  al- 
though he  apprehended  the  party  (a  female)  at  night,  without  any  warrant,  and  con- 
veyed her  to  prison  previously  to  taking  her  before  a  magistrate. 
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in  the  possession  of  Miss  Hailnmertoh :  and  that  the 
plaintiff  had  suspected  that  Mi^s  H.  had  been  concerned 
in  taking  away  the  plaintiff's  trank^  and  robbing  her  of 
the  articles  therein  contained.  On  Miss  Hdrnmerton^s 
appearing  before  the  magistrates  on  the  8th  of  January, 
the  defendant  Russell  being  present,  the  charge  was 
dismissed.  On  Sunday,  the  27th  of  January,  follow- 
ing. Miss  Hammerton  came  to  Russelt,  and  told  him 
that  she  had  strong  grounds  for  believing  that  the  robbery 
in  her  house  had  been  committed  by  the  plaintiff;  and 
she  shewed  him  a  letter  addressed  to  the  plaintiff,  at  her 
house  bearing  the  Cheltenham  post-mark ;  and  Miss  tl» 
said  that  she  had  opened  the  ends  of  the  letter  and  looked 
into  it,  and  that,  from  what  she  saw,  she  had  good  reason 
to  believe  that  it  would  lead  to  a  discovery  of  the  thief. 
The  letter  was  accordingly  opened  by  Russell,  at  her  re- 
quest, when  it  was  found  to  be  dated  London,  January 
19th,  and  signed,  Obadiah,  and  appeared  to  be  a  com- 
munication from  him  as  the  receiver  of  the  articles  alleged 
to  have  been  stolen  from  Miss  Hammerton,  and  in  which 
he  requested  the  plaintiff  to  say  how  they  should  be  dis- 
posed of,  and  requiring  her  to  send  him  some  money, 
thereby  making  her  a  participator  in  the  alleged  robbery. 
Miss  Hammerton  also  told  the  defendant  Russell,  that,  a 
few  days  after  the  robbery,  a  letter  had  arrived  at  her 
house  for  the  plaintiff,  in  the  same  hand-writing,  bearing 
the  London  post-mark;  and  that  the  plaintiff  had  refused 
to  shew  her  its  contents,  although  she  had  been  requested 
to  do  so.  Upon  this,  Russell,  under  the  impression  that 
the  plaintiff  had  committed  the  robbery  at  Miss  Ham- 
merton^s  house,  called  the  two  other  defendants  to  his 
assistance,  and,  at  her  request,  proceeded  to  a  house  in 
Elm  Street,  Cheltenham,  where  she  said  the  plaintiff 
was  lodging,  and  where  they  arrived  between  ten  and 
eleven  o'clock  at  night:  on  their  knocking  at  the  door,  it 

Q  2 
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1829.  was  opened  to  them,  and  the  defendant  Rtissell,  without 
producing  any  warrant,  apprehended  the  plaintiff,  took 
her  from  her  bed,  and  conveyed  her  to  prison,  where  she 
was  kept  until  the  next  morning,  viz.  the  28th  January, 
when  she  was  taken  before  Mr.  Capper,  a  magistrate,  by 
whom  the  deposition  of  Miss  Hammerton  was  taken, 
charging  the  plaintiff  with  the  theft,  and  she  was  there- 
upon committed  to  Northleach  Bridewell  for  a  further 
examination,  until  the  12th  February,  on  which  day  she 
was  again  brought  up  before  two  magistrates,  when  Miss 
Hammerton  stated  that  she  had  intercepted  another 
letter  addressed  to  the  plaintiff  at  Miss  JFf.'s  house,  and 
which  was  confirmatory  of  the  other;  and  the  magistrates 
considering  that  those  letters  afforded  a  strong  ground  of 
suspicion  against  the  plaintiff,  remanded  her  for  a  stiU 
further  examination,  until  the  l6th  of  February,  when 
she  was  discharged  for  want  of  further  proof. 

At  the  following  Spring  Assizes  for  the  county  of  Glou- 
cester, the  plaintiff  preferred  a  bill  of  indictment  for  lar- 
ceny against  Miss  Hammerton,  who  was  found  guilty  of 
stealing  the  articles  taken  from  the  plaintff's  trunk,  and 
was  convicted,  and  sentenced  to  seven  years  transporta- 
tion ;  and  the  day  after  the  trial,  she  committed  suicide 
in  Gloucester  goal;  and  the  anonymous  letter  signed 
Obadiah,  as  well  as  the  subsequent  letter,  were  proved 
to  have  been  written  by  Miss  Hammerton  herself.  The 
learned  Judge  told  the  jury,  that,  if  Russell,  the  constable, 
on  the  complaint  being  made  to  him  by  Miss  Hammerton, 
believed,  or  had  reasonable  ground  to  suppose,  that  what 
she  had  told  him  was  true,  he  had  a  right  to  take  the  plain- 
tiff into  custody;  and  he  desired  the  jury  to  consider, 
whether,  from  the  facts  proved,  coupled  with  the  letter 
produced,  by  Miss  Hammerton  to  Russell,  and  her  state- 
ment to  him,  he  had  reasonable  ground  to  suppose  that 
the  plaintiff  was  implicated  in  the  robbery  with  which 
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she  was  chained,  and  whether,  if  the  jury  had  stood  in 
the  place  of  Russell,  they  would  have  acted  as  he  did ; 
and  the  learned  Judge  also  intimated  an  opinion,  that,  if 
the  jury  thought  that  there  was  reasonable  ground  for 
Russell  to  suspect  that  the  plaintiff  had  committed  the 
felony  imputed  to  her,  the  defendants  were  entitled  to  a 
verdict.    The  jury  having  returned  a  verdict  for  them — 
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Russell,  Serjt.  iu  the  last  term^  obtained  a  rule  nisi 
that  it  might  be  set  aside,  and  a  new  trial  granted,  on 
the  grounds, — First,  of  a  misdirection  by  the  learned 
Judge,  viz.  that  the  question  whether  the  defendant  Rus- 
sell had  or  had  not  reasonable  or  probable  cause  for  ap- 
prehending the  plaintiff,  was  a  question  of  law  ;  and  he 
relied  on  the  case  of  Hill  v.  Yates  (a),  where,  in  an  action 
of  trespass  and  false  imprisonment,  for  the  apprehension 
of  the  plaintiff  by  the  defendants  (a  constable  and  his 
assistant)  for  wood  stealing,  Mr.  Baron  Garrow  left  it  to 
the  jury  to  say,  whether  there  was  probable  cause  for 
the  apprehension  of  the  plaintifi^  at  the  same  time  inti- 
mating it  as  his  opinion,  that  there  were  sufficient  grounds 
for  the  defendant's  acting  as  they  had  done ;  and,  on  an 
application  for  a  new  trial,  Mr.  Justice  Dallas  said  (6) : 
-'  Since  the  case  of  Sutton  v.  Johnstone  (c)  the  question 
of  probable  cause  is  a  matter  of  law,  and  cannot  be  left 
to  the  jury." — Secondly,  although  the  apprehension  of 
the  plaintiff   might    have   been  justitifiable,    the  jury 
ought  to  have  been  directed  to  consider  whether  the 
defendants   had   not,  under  the   circumstances,    acted 
with  an  unnecessary  degree  of  violence  or  coercion,  by 
dragging  the  plaintiff  from  her  bed  at  a  late  hour  of 
the  night,  there  being  no  reason  to  induce  them  to  believe 
that  she  would  attempt  to  escape,  as  she  was  well  known 
in  Cheltenham,  where  she  had  long  resided.     Besides,  the 


(a)  9  B.  Moore,  80 ;  5.  C.  8 
Taunt.  182. 
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defendants  acted  without  any  warrant;  and  in  Wright  v. 
Court  (^)^  the  Court  seemed  to  intimate,  that  a  constable 
cannot  justify,  handcuffing  a  prisoner,  except  he  has  at- 
tempted to  escape,  or  unless  it  be  necessary,  in'  order  to 
prevent  his- doing  so* 


Ludlow^  Serjt.,  now  shewed  cause,  and  submitted,  that 
the  direction  of  the  learned  Judge  to  the  jury  was,  in 
substance,  correct ;  and  although,  in  Hill  v.  Tates,  the 
Court  said  that  the  question  of  probable  cause  was  af 
matter  of  law,  yet  Mr*  Justice  Dallas  said,  that  it  ap« 
peared  that  the  learned  J  vdge  who  tried  the  cause  inti-« 
mated ito  the*  jury  tbat  he  thought  there  «was  probable 
cause :  that  he,  therefore,  should  have  nonsuited  the 
plaintiff,  and  not  allowed  the  case  to  have  gone  to  the 
jury  for  their  verdict. .  Here,  however,  the  question  left 
was,  whether,  from  the  letter  produced  by  Miss  Ham^ 
merton  to  the  constable,  coupled  with  the  statement  made 
by  her  at  the  time,  and  the  facts  proved,  the  <;onstable 
Russell  had  reasonable  ground  to  suspect  the  plaintiff  of 
felony ;  and  that,  if  he  believed  the  representation  made 
to  him  by  Miss  Hammertonto  be  time,  lie  was  justified 
in  acting  upon  it  and  apprehending  the  plaintiff.  But 
the  case  of  Beckmith  v*  PkUby  {b)  is  an  authority  ex-' 
pressly  in  point.  There,  it  was  held,  that  a  constable, 
having  reasonable  cause  to  suspect  that  a  felony  had 
been  committed,  was  justified  in  arresting  the  party  sus* 
pected,  although  it  afterwards  appeared  that  no  felony 
had,  in  point  of  fact,  been  committed.  There,  too,  the 
learned  judge  who  tried  the  cause  (c)  was  of  opinion  that 
the  arrest  >  and  detention  were  lawful,  provided  the  de-^ 
fendants  (who  were  constables)  had  reasonable  cause  to 
suspect  that  the  plaintiff  had  committed  a  felony;  and  he 


(a)6D.&R.623;  4  B.&C. 
596. 


(b)  6  B.  &  C.  635. 

(c)  Mr.  Justice  LUtledak. 
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dk«eted  the  jury  ta  find  a  verdict  for  the  defoDdaata,  if 
ibfiyithoii^t  upon  tbe  whole  evidence,  that  they  had 
reasonable  cause  for  suspectuig  the  plaintiff  of  felony; 
and  a  verdicl  baying  been  found  for  the  defeadaots^  a 
motion  waa  aflenirards  made  to  enter  it  for  the  plaintiff; 
not  because  tbe  qiiestion  had  fae^n  improperly  left  to  the 
jttry»  but  on  the  ground  that  a  constable  had  notautfaority, 
without  a  wairanty  to  apprehend  a  person^  unless  thtoe 
was  a  charge  of  felony  made  by  a  third  pereta,. or  unless 
a  felony  haul  been  committed :  and  Ldrd. Chief  Justice 
Terderden  said, .''  Whether  there  was  >any  reasonable 
cause  £oT  suspecting  that  the  plaintiff  had  committed  a 
Cdiony,^  or.  was  about  .to  commit  one,  or.  whether  he. 'had 
be^k  ^detaiaed  in.  custody. an  unreasonable  time,  wete 
questions  of  fact  for  tbe  jury,  which  they .  have  decided 
against  the  plaintiff,  and,  in  my  judgment^  mostcorrec^k 
The  only  question  of  law  in  the  case  is,  whether  a  con- 
stable, having  reasonable  cause-  to  suspect  that>  a  peHBon 
has  committed  a  felony,  may  detain  such  person: until  he 
can  be  brought  before  a  justice  of  the  peace,  to  have  his 
conduct  investigated*  There  is  this  distinction  between  a 
private  individual  and  a  constable :  in  order  to  justify  the 
former  in  causing  the  imprisonment  of  a  person,  he  must 
not  only  make  out  a  reasonable  ground  of  suspicion,  but 
he  must  prove  that  a  felony  has  actually  been  oonunitted; 
whereas,  a  constable,  having  reasonable  ground  to  suspect 
that  a  felony  has  been  committed,  is  authorized  to  detain 
the  party  suspected,  until  inquiry  can  be  made  by^tfae 
proper^  audiorities.  Now,  in  this  case,  it*  is  quite  clear 
upon^e  evidence,,  and  the  jury  have  so 'found,  that,  the 
conduct  of' the  plaintiff  had  given  the  .defendants  just 
cause  for  suspecting  that  he  either  had  committed^  or 
was  about  to  commit,. a  feleny^  and,  the  jury  having 
so  found,  I  am  of  opinion  that  the  action  was  not  main- 
tainable.'^ 
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Although  it  has  been  said/that,  in  this  case,  it  should 
have  been  left  to  the  jury  to  say  whether  the  defendants 
had  not  acted  with  an  unnecessary  degree  of  violence  in 
apprehending  the  plaintiff  and  taking  her  from  her  bed 
to  prison  ;  yet,  she  was  not  handcuffed,  neither  was  any 
actual  force  used ;  and,  as  she  was  charged  with  a  felo- 
nious offence,  which  the  defendant  Russell  had  reason* 
able  ground  to  suspect  that  she  bad  been  guilty  of,  he 
was  justified  in  apprehending  her  as  soon  as  the  chaise 
was  made,  and  the  constables  were  not  bound  to  watch 
in  the  street  all  night.  As,  therefore,  the  defendants 
acted  bon&  fide,  and  in  the  execution  of  their  duty,  it 
cannot  be  contended  for  a  moment  that  they  were  guilty 
of  any.  undue  violence,  no  evidence  having  been  offered 
to  shew  it.  The  learned  Serjeant  was  proceeding  with 
his  argument,  when  the  Court  called  upon — 


.  Russell,  Serjt.  to  support  his  rule.  If  the  direction  of 
the  learned  Judge  to  the  jury  be  held  to  be  correct,  it 
will  not  only  have  the  effect  of  destroying  established 
legal  principles,  but  of  overturning  several  authorities 
which  are  expressly  in  point.  The  question  that  was 
substantially  left  to  them  was,  whether  the  constable 
had  reasonable  ground  to  suppose  that  the  plaintiff  had 
been  guilty. of  the  felony  with  which  she  was  charged; 
and  whether,  if  the  jury  had  stood  in  his  place,  they 
would  have  acted  as  he  did.  Whether  the  constable  had 
or  had  not  reasonable  or  probable  cause  to  apprehend 
the  plaintiff,  was  a  matter  of  law  for  the  Judge  to  deter^ 
mine,  and  not  a  question  for  the  decision  of  a  jury.  In 
Sutton  V.  Johnstone,  which  is  a  leading  case  on  this  sub- 
ject, Mr.  Baron  Eyre,  in  delivering  the  judgment  of  the 
Court,  said  (a) :  *f  In  our  law,  justification  is  a  conclu- 
sion of  law,  which  necessarily  results  from  a  given  state 

(fl)  1  Term  Rep.  507.  • 
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of  facts ;"  and  in  the  argument  for  the  defendant  iir 
error^  in  that  case^  it  was  said  (a),  **  the  definition  of  pro^ 
bable  cause  is,  such  conduct  in  an  individual  accused,  as 
will  warrant  a  legal  and  reasonable  suspicion  of  offence 
against  the  law^  in  the  mind  of  the  person  accusing,  so 
as  that  a  Court  can  infer  a  prosecution  to  have  been 
taken  up  on  public  motives.    It  is  a  mixed  question  of 
fact  and  law.     What  circumstances  existed,  and  what 
knowledge  the  prosecutor  had  of  them,  is  a  question  of 
fact :  but,  when  the  facts  are  known,  and  the  mind  of 
the  prosecutor  is  laid  open  to  the  jury  by  evidence,  then, 
whether  it  were  a  reasonable  or  unreasonable  cause  of 
proceeding,  is  a  question  of  law."    That  doctrine  was 
assented  to  by  the  Court,  and  Lord  Mansfield  and  Lord 
Loughborough^  in  assigning  their  reasons  to  the  Lord 
Chancellor,  said  (b) :  **  The  question  of  probable  cause 
is  a  mixed  proposition  of  law  and  fact.     Whether  the 
circumstances  alleged  to  shew  it  probable,  or  not  pro* 
bable,  are  true  and  existed,  is  a  matter  of  fact ;  but  whe- 
ther, supposing  them  true,  they  amount  to  a  probable 
cause,  IS  a  question  of  law :  and  upon  this  distinction 
proceeded  the  case  of  Reynolds  v.  Kennedy  {cy^    It  is 
also  an  universal  principle,  and  long  established  doctrine, 
that  what  is  reasonable,  is  a  question  of  law.     Lord 
Mansfield,  in  treating  of  what  should  be  a  reasonable 
notice  of  the  dishonour  of  a  bill  of  exchange,  said,  in  the 
case  of  Tindal  v.  Brown  {d) :  "  It  is  extremely  clear  that 
the  holder  of  a  bill,  when  dishonoured  by  the  acceptor, 
must  give  reasonable  notice  to  the  drawer  or  indorser. 
What  is  reasonable  notice  is  partly  a  question  of  fact, 
and  partly  a  question  of  law ;.  it  may  depend  in  some 
measure  on  facts ;  such  as,  the  distance  at  which  parties 
live  from  each  other,  the  course  of  the  post,  Scc.     But, 

(a)  1  T.  II.  629.  (c)  1  Wils.  232. 

(6)  1  T.  R.  545-  {d)  1  T.  R.  168. 
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1829.  wherever  a  rule  can  be  laid  down  with  respect  to  this 
reasonableness ;  that  should  be  decided  by  jthe  Courts 
and  adhered,  to  by  every  one  for  the  sake  of  certainty." 
So,  Lord  Coke,  in  treating  of  tolls«  say&(a):  'VWhat 
shall  be  deemed  in  law  to  be  reasonable,  shall  be  judged, 
all  circumstances  considered,  by  the  Judges  of  the  law^ 
if  it  come  judicially  before  them."  Again,  in  the  First 
Institute  he  says  (6) :  "  Reasonable  time  .  shall  be  ad-* 
judged  by  the  discretion,  of  the  Justices  before  whom  the 
cause  dependeth;  and  so  it  is  of  reasonable  fines/ cus-» 
tomsy  and  services,  upon  the  true  state  of  the  case  de* 
pending  before  them ;  for,  reasonableness  in  these  cases 
belongeth  to  the  knowledge  of  the  law,  and  is  therefore 
to  be  decided  by  the  Justices."  Now,  where  the  liberty 
of  the  subject  is  affected,  the  question  as  to  what  shall 
be  a  reasonable  or  probaUe  cause  of  imprisopment,  is  of 
far  greater  importauce  than  in  cases  of  toll^  fines».  or 
customs ;  and  although  it  may  be  said  that  it  only  applies 
to  an  action  on  the  case,  yet,  in  Stdnton  v.  MoUoy  (c), 
an  action  of  false  imprisonment  was  brought  by  the 
plaintiff,  as  purser  of  a  man  of  war,  against  the  defendant^ 
who  was  his  captain,  and  the  latter  pleaded  a  justified* 
tion,  for  a  supposed  breach  of  duty ;  but  it  appearing  in 
evidence  that  the  defendant  had  imprisoned  the  plaintiff 
for  three  days,  without  inquiring  into  the  matter,  and  had 
then  released  him  on  hearing  his  defence.  Lord  M<xm* 
field  ruled,  that  such  conduct  on  the  partof  the  defiendaat 
did  not  appear  to  have  been  a  proper  dischai^  of  his 
duty,  tod  therefore  that  his  justification  had  failed  bin ; 
and  his.  lordship  did  not  even  leave  the  question  to  the 
consideration  of  the  jury*  And  in  the  Second  Institute 
it  is  said  ((2):  '^  If  treason  ot  felony  be  done,  whether 
the  suspicion  be  just  or  lawful,  shall  be  determined  by 

(a)  Snd  Insdt.  929.  (c)  1  T.  R.  537,  n. 

(6)  Co.  litt.  5«,  b.  ((0  P««e  59. 
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the  justices  in  ao  action  of  false  imprisonment  brought 
by  the  party  grieved  ;"  and  here,  if  the  defendants  had 
pleaded  a  justification^they  must  have  set.forth  the  facts 
upon  the  record,  and  alleged  that  they  bad  reasonable 
cause  to  suspect  that  the  plaintiff  had  committed  a 
felony,  in  consequence  of  which  they  had  apprehended 
her:  and  whether  they  had  such  reasonable  cause,  would 
be  a  matter  of  law  for  the  judge  to  determine ;  for  the 
only  question  which  could  be  left  to  the  jury  would  be^ 
whether  certain  facts  were  proved,  and  not  whether  they 
amounted  to  a  justification.  The  case  of  Beckwiih  v» 
Pkilby,  does  not  apply  to  the  present ;  and,  even  if  it  did, 
it  cannot  be  reconciled  with  former  decisions*  There> 
however,  the  learned  judge  was  of  opinion  that  the  arre»t 
and  detention  were  lawful,  provided  the  defendants  had 
reasonable  cause  to  suspect  that  the  plaintiff  had  com* 
mitted  a  felony,  and  he  left  k  to  the  jury  to  sbj,  whether 
they  thought,  upon  the  whole  evidence,  that  the  defendants 
had  reasonable  cause  for  suspecting  the  plaintiff  of 
felony.  Here,  however,  the  whole  matter  was  left  en- 
tirely to  the  jnry,  which  is  inconsistent  with  the  decision 
of  this  Court  in  Hill  v.  Yates.  The  learned  judge  who 
tried  this  cause  should  have  stated  that  he  thought  that 
the  defendants  were  justified  in  apprehending  the  plaintiff, 
if  the  jury  should  find,  upon  the  facts  proved,  that  they 
had  reasonable  cause  for  suspecting  her  of  felony,  and 
that  they  had  acted  hovA  fide  upon  such  suspicion. 

Secondly,  it  should  have  been  left  to  the  jury  to  say, 
whether  the  defendants  had  any  reason  to  fear  that  the 
plaintiff  would  escape,  or  whether  they  had  not  acted 
with  an  unnecessary  degree  of  violence  in  apprehending 
her,  and  taking  her  from  her  lodging  at  night.  The  do* 
fendants  should  either  have  shewn  that  the  plaintiff  at- 
tempted to  escape,  or  that  it  was  necessary  to  take  her 
to  prison  on  the  night  of  her  apprehension  in  order  to 
prevent  it;  and  her  age,  and  long  residence  at  Chelten- 
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ham,  coupled  with  the  other  circumstances  proved  at  the 
trial,  are  conclusive  to  shew  that  there  was  no  reason  to 
dread  an  escape.     In  a  case  where  no   felonj  has  been 
actually  committed,  a  constable  can  only  act  on  the 
necessity  of  the  moment,  nor  can  he  do  more  than  is 
actually  requisite  for  the  apprehension  of  the  party  ac- 
cused ;  and  he  ought  not  to  apprehend  a  person  without 
a  warrant,  unless  there  be  strong  reason  to  suspect  that 
the  party  will  attempt  to  escape  before  a  warrant  can  be 
procured.     Although  a  constable,  in  the  execution  of 
his  duty,  may  have  just  cause  to  apprehend  a  person  ac- 
cused, yet  he  cannot  resort  to  coercive  measures,  or  do 
any  thing  more  than  is  necessary  to  prevent  an  escape ; 
and  if  such  a  proceeding  as  the  present  were  tolerated, 
the  most  respectable  individuals  might,  upon  the  bare 
surmise  or  unfounded  assertion  of  an  unprincipled  per- 
son, be  dragged  from  their  beds  at  midnight,  and  im-' 
mured  within  the  walls  of  a  prison.     Lord  Coke  says  (a): 
*'  One  or  more  justice  or  justices  of  the  peace  cannot 
make  a  warrant,  upon  a  bare  surmise,  to  break  any  man's 
house  to  search  for  a  felon  or  for  stolen  goods,  and  it 
would  be  full  of  inconvenience  that  it  should  be  in  the 
power  of  any  justice  of  the  peace^  being  a  judge  of 
record,  upon  a  bare  suggestion,  to  break  the  house  of  any 
person,  of  what  state,  quality,  or  degree  soever,  and  at 
what  time  soever,  either  in  the  day  or  night,  upon  such 
surmises ;  but  that  since  the  statutes  1  &  2  Philip  and 
Mary,  c.  13,  and  £  &  3  Philip  and  Mary^  c.  10,  if  any 
person  be  charged  with  any  manner  of  felony,  and  in- 
formation be  given  to  a  justice  of  the  peace,  of  the 
felony,  or  suspicion  of  felony,  and  he  feareth  that  the 
king's  peace  may  be  broken  in  apprehending  him,  the 
said  justice  may  make  a  warrant  to  the  constable  of  the 
town  to  see  the  king's  peace  kept  in  the  apprehending 
and  bringing  the  party  charged  with,  or  suspected  of  the 

(a)  4th  In&tit,  177. 
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felony,  before  him ;  and  the  party  that  giveth  the  infor« 
mation  of  his  knowledge  or  suspicion  to  be  present  and 
arrest  the  delinquent."  Great  care,  therefore,  was  for- 
merly taken  to  preserve  the  public  weal,  and  to  secure 
the  liberty  of  the  subject.  The  powei^of  granting  war* 
rants  by  magistrates,  was  afterwards  extended  against  per- 
sons suspected  of  felony.  In  Hale^s  Pleas  of  the  Crown,  it 
is  said  {a):  **  A  justice  of  the  peace  may  issue  a  warrant 
to  apprehend  a  person  suspected  of  felony,  though  the 
original  suspicion  be  not  in  himself,  but  in  the  party  that 
prays  his  warrant;  and  the  reason  is,  because  he  is  a  com* 
petent  judge  of  the  probabilities  offered  to  him  of  such 
suspicion ;"  but,  says  Lord  Hak{b),  **  it  is  fit,  in  all  cases  of 
warrants  for  Arresting  for  felony,  much  more  far  suspicion 
of  felom/f  to  examine  upon  oath  the  party  requiring  a 
warrant,  as  well  whether  a  felony  were  done,  as  also  the 
causes  of  his  suspicion ;  for  he  is  in  this  case  a  competent 
judge  of  those  circumstances  that  may.  induce  the  grant- 
ing of  a  warrant  to  arrest."  But  a  constable  can  only 
act  without  a  warrant,  where  he  fears  the  escape  of  the 
party;  and  although  he  may  apprehend  a  person  in  the 
case  of  a  felony  committed,  on  the  authority  of  Lord 
Hale,  who  says,(c)  *'  It  is  not  material  whether  he  saw 
the  felony  committed,  or  hath  it  only  by  complaint  and 
information;  for,  as  well  in  one  case  as  the  other,  he  is 
bound  to  apprehend  the  felon,  and.  make  search  after 
)iim  within  the  limits  of  his  jurisdiction,  and  to  raise  hue 
and  cry  upon  him;  and  certainly,  what  may  be.  done 
upon  hue  and  cry  raised  upon  a  felon,  may  be  done  by 
that  constable  who,  upon  the  first  complaint,  raiseth  it." 
And  that, ''  if  there  be  a  felony  done,  (suppose  a  robbery 
upon  ji.)  and  A.  suspects  J3.,  upon  probable  grounds, 
|o  be  the  felon,  and  acquaints  the  constable  with  it,  and 
desires  his  aid  to  apprehend  him,  the  constable  may  a{K^ 
(a)  4th  Instit.  ii.  109.  (i»)  Ibid.  110.  (c)  Ibid.  91. 
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furebeacT 'B.  upon  (his  accoiini,  thougb  the  su^picibii 
arose  in  A  at  first;  yet  there  are  to  be  these  circum- 
■statiees/to  accomtiany  it:*--First/il.,  the  person  suspect* 
ing^>  ought  ta  Ue  present;  for  the  justification  is;  that  the 
coDstabte'did  iltd  ii.  in  takiiig  the  party  suspected:  Se- 
condlyy  he  onght'  to  inquire'  and  ezamide  the  circum- 
^taneca'and  causes  of  the  suspicion  oF  il,  which,  though 
be  cannot  do  it  upon  oath^  yet  such  an  information  may 
carry  over  the  suspicion  even  to  the  constable,  whereby 
it  may  become  bis  suspicion  as  well  as  the  suspicion  of 
A.;  and  if  the  constable  should  not  be  allowed  this 
latitude  in  oases  of  this  nature,  many  felons  would 
escape/'  So  Lord  Hale,  in  treating  of  arrest  without 
warrant,  says,  (a)  *^  A  constable  may,  ex  oflhao,  arrest  a 
breaker  of  the  peace  in  his  view,  and  keep  him  in  his 
house,  or  in  the  stocks^  till  he.  can  bring  him  before  a 
justice  of  the  peace.  So,  if  A.  be  dangerously  hurt, 
and  the  common  voice  is  that  JB.  hurt  him,  or  if  C. 
thereupon  comes  to  the  constable,  and  tells  him  that  B* 
hnrtiiim,  the  constabk  may  imprison  him  till  he  knows 
whether  A.  dies  or  tivesi  or  can  bring  him  before  a 
jnsticel  But  if  diere  be  only  an  vSmy,  and  not  m  view 
of  the  constable,-  it  hath  been  held  he  cannot  arrest  him 
without  a  warrant  from  the  justice*''  Again  (6),  ''If  a 
constable,- m  purmit  of  a  felon^  requires  the  aid  of  /.  S,, 
he  is  bound  by  law  to  assist  him.  Yet  to  avoid  question 
in  these  cases^  it  is  best  to  obtain  the  warrant  of  a  justice, 
if  the  time  and  necessity  will  permit."  It  therefore 
follows,  either  that  thek-e  must  be  a  probabiKiy  of  escape, 
or  that  the  constable  himself  saw  the  felony  committed, 
or  was  in  the  adued  pursuit  of  the  felon  at  the  time,  in 
order  to  justify  his  apprehending  him  without  a  warrant. 
Although,  in  Samuel  v.  Payne  (c),  it  was  held  that  a 
constable  might  justify  an  arrest  on  a  reasonable  charge 

(a)  4th  Instit.  i.  587.        (6)  Ibid.  688-9.        (c)  1  Doug.  358. 
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of  felony  without  a  warranty  tiiougfa  no  felony  had  been; 
in  point  of  fact,  committed;  yet  Lord  Mansfield, ^ut  the 
trial,  considered  the  law  to  be,  that,  if  no  felony  had 
been  committed,  the  apprehension  of  a  pei:son  suspected 
could  not  be  justified  by  any  person.  In  a  note  to  that 
ease  it  is  said,  diat  the  point  had  been  agitated  on  a 
demurrer  to  a-special  justification  in  the  Year-Book,  7 
Hen*  4,  p.  35,  pi.  3,  and  the  Court  there  seemed  to  have 
thought,  that  if  the  cause  of  suspicion  should  appear 
reasonable,  the  justification  would  be  good,  though  no 
felony  were  committed,  but  that  the  case  was  adjourned. 
And  the  case  of  Ledwith  v.  Catchpoleia)  is  also  referred 
to,  where  Mr.  Justice  Buller,  in  the  course  of  the  argu«« 
ment,  asked,  *'  if  a  constable  acts  on  suspicion,  must  it 
not,  to  make  it  a  justification,  be  a  reasonable  ground  of 
suspicion  in  his  own  mind;  and  wilhin  his  oton  knowledge, 
and  not  merely  the  information  of  others;  for,  if  it  is  not 
so,  he  takes  upon  himself  to  judge  of  the  evidence  of 
others,  when  he  ought  to  go  before  a  magistrate,  who 
is  the  proper  judge.'*  And  Lord  Mansfield,  in  giving 
judgment,  said,  "  Upon  a  highway  robbery  being  com- 
mitted, an  alarm  spread,  and  particulars  circulated,  and 
in  the  case  of  crimes  still  more  serious,  upon  notice 
given  to  all  the  sea-ports,  it  would  be  a  terrible  thing,  if, 
under  probable  cause,  an  arrest  could  not  be  made;  and 
felons  are  usually  taken  up  upon  descriptions  in  adver- 
tisements/' His  lordship,  therefore,  seemed  to  form  his 
opinion  on  the  probability  of  an  escape,  as  the  words 
''  probable  cause"  cannot  be  taken  to  refer  merely  to  a 
probable  cause  of  suspicion,  but  a  probable  cause  to 
dread  an  escape  of  the  party,  if  the  officer  had  not  ap» 
prehended  him.  There,  too,  a  felony  had  been  actually 
committed,  *  and  the  constable  acted  bonft  fide,  and  in 
pursuit    of   the   offender,  upon  such    information  as 

(a)  B.  R.  East,  1»  G.  3,  Cald.  291. 
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amounted  to  a  reasonable  and  probable  ground  of  sus- 
picion. In  the  case  in  the  Year-Book  (a),  an  action  of 
trespass  and  false  imprisonment  was  brought  against  a 
bailiff,  and  he  pleaded,  by  way  of  justification,  that  certain 
persons  came  to  him  in  London,  and  told  him  that  the 
plaintiff  and  another  were  coming  to  London  with  certain 
oxen,  which  seemed  to  them  to  have  been  stolen;  upon 
which  he  went  to  the  plaintiff  and  the  other  person,  and 
found  the  oxen  in  an  obscure  place  in  a  house;  and  that 
he  thereupon  arrested  the  plaintiff  by  reason  of  the  sus- 
picion. There,  however,  as  the  plaintiff  was  a  stranger 
in  London,  and  the  cattle  were  in  a  place  of  conceal- 
ment, there  was  every  reason  to  apprehend  the  escape 
of  the  parties;  but  if  a  constable  can  be  deemed  justified 
in  apprehending  and  imprisoning  a  party  without  a  war- 
rant, on  his  own  mere  suspicion,  where  he  has  no  reason 
to  dread  an  escape,  and  may  easily  procure  the  warrant 
of  a  magistrate,  it  would  not  only  be  subversive  of  long 
established  principles,  but  tend  to  infringe  on  the  liberty 
of  the  subject;  for  if  a  constable  or  other  officer  may 
apprehend  another  on  mere  suspicion,  every  imprison- 
ment on  a  charge  of  felony,  although  wholly  unfounded^ 
may  be  justified. 


Best,  C.  J. — ^This  was  an  action  of  trespass,  for  an 
assault  and  false  imprisonment.  The  defendant  Russell 
was  a  constable  or  superintendant  of  the  police  at  Chel- 
tenham, and  the  two  others  acted  in  his  aid  and  assist- 
ance as  such  constable ;  and  he  gave  in  evidence,  under 
the  general  issue,  strong  circumstances  to  shew  that  he 
had  reasonable  and  probable  grounds  for  causing  the 
plaintiff  to  be  apprehended  and  imprisoned,  from  the 
facts  disclosed  to  him  by  Miss  Hammerton.  The  jury 
having  found  a  verdict  for  the  defendants,  a  motion  has 

(a)  7  Hen,  4. 
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been  made  for  a  new  trial,  on  two  grounds :  First,  on  a 
supposed  misdirection  of  the  learned  Judge  to  the  jury; 
and,  secondly,  an  omission  on  bis  part  to  leave  it  to 
them  to  consider  whether  the  defendants  were,  under 
the  circumstances,  justified  in  treating  the  plaintiff  in  the 
manner  they  did.  First,  as  to  the  misdirection,  it  has 
been  said,  that  it  was  improperly  left  to  the  jury  to  say 
whether  the  constable  had  or  had  not  reasonable  and 
probable  cause  for  apprehending  the  plaintiff.  Probable 
cause  is,  no  doubt,  a  question  of  law,  and  within  the 
province  of  a  Judge,  to  decide ;.:but  the  jury  must  not 
only  first  find  the  facts  which  are  supposed  to  constitute 
the  probable  cause,  but  they  are.^so  warranted  in  form- 
ing their  conclusion  from  those  fapta ;  and  it  is  frequently 
difficult  to  draw  the  line  between  matter  of  law  and 
matter  of  fact;  and  probable  cause  has  been  truly  said 
to  be  a  mixed  question  of  law  and  fact.  It  has  been 
insisted  that,  even  if  the  jury  had  intimated  their  belief 
of  the  facts,  as  they  did  not  amount  to  probable  cause, 
the  plaintiff  should  have  been  nonsuited;  but  I  am 
clearly  of  opinion  that,  under  the  facts  as  proved,  the 
learned  Judge  could  not  possibly  have  directed  a  non- 
suit. It  was  necessary  to  leave  it  to  the  jury  to  say, 
whether  or  not  they  believed  the  facts  before  them ;  and 
if  they  did,  whether  they  concluded  from  those  facts  that 
the  constable  had  acted  honestly,  or  as  they  themselves 
would  have  done.  If  he  had  not,  or  if  he  had  acted 
under  a  mere  pretence,  or  harshly  or  arbitrarily,  without 
giving  credit  to  the  statement  made  to  him  by  Miss 
Hammertoriy  the  verdict  should  have  been  against  the 
defendants,  with  heavy  damages.  But  my  brother  Gase" 
ke,  in  substance,  left  it  to  the  jury  to  say,  that  if  they 
believed  all  the  facts  proved,  and  from  thence  inferred 
that  the  constable  was  acting  honestly  and  fairly,  and  in 
such  a  manner  as  they,  under  such  circumstances,  would 

VOL.  II.  R 
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have  done,  the  defendants  were  entitled  to  a  verdict. 
This  was>  in  reality,  telling  them,  that  in  his  opinion  the 
facts  before  them,  if  believed,  furnished  a  probable  cause 
for  the  defendant's  conduct.     If  the  direction  of  a  Judge 
to  a  jury  be  right  in  substance,  a  mere  inaccuracy  of 
expression,  or  general  remark,  must  not  be  considered 
as  a  misdirection,  so  as  to  make  it  a  ground  for  an  ap- 
plication to  the  Court  for  a  new  trial.     But  it  has  been 
said  that  a  constable  has  no  right,  on  a  mere  suspicion, 
to  apprehend  a  per^n  on  a  charge  of  felony  without  a 
warrant  from  a  magistrate.     That,  however,  is  not  so. 
A  distinction  has  long  since   been  taken  in  the  law^ 
between  common  persons  and  those  who  are  armed  with 
authority,  and  which  they  are  bound  to  exercise  in  the 
execution  of  their  duty.     Although  a  private  individual 
cannot  arrest  another  on  a  bare  suspicion  of  felony, 
unless  he  can  shew  a  felony  actually  committed,  yet  a 
constable  may  do  so;  for  if  the  latter  have  reason  to 
suspect  that  a  felony  has  been  committed,  it  is  sufficient 
to  justify  him.    This  has  been  decided  so  frequently, 
that  it  is  unnecessary  to  refer  to  cases  on  the  subject. 
Had  then  the  constable  in  this  case  reason  to  suppose 
that  a  felony  had  been  committed,  and  by  whom  ?  Miss 
Hammerton  told  him  that  she  had  lost  her  property,  and 
that  the  plaintiff  had  robbed  her;  that  the  plaintiff  had 
an  opportunity  of  robbing  her  whilst  she  lodged  in  her 
house ;  and  that  her  suspicions  were  confirmed  by  an 
anonymous  letter,  which  she  gave  to  the  constable,  de- 
siring him  to  open  it,  which  he  did  in  her  presence. 
He  had  then  no  means  of  knowing  that  the  letter  was 
fabricated,  or  writteti  by  Miss  Hammerton  herself.    He, 
of  course,  thought  that  it  came  from  London,  where  it 
was  dated;  and  the  contents  of  the  letter,  if  genuine, 
would  justify  him  in  apprehending  the  plaintiff  on  a  sus* 
picion  of  felony.    The  letter,  as  well  as  all  the  other 
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facts  attending  it>  were  submitted  to  the  consideration 
of  the  jury,  and  they  were  desired  to  say  whether,  from 
the  whole  of  what  they  had  heard,  the  defendant  Russell 
had  reasonable  grounds  to  suspect  the  plaintiff  of  felony, 
so  as  to  justify  him  in  apprehending  her  in  his  character 
of  constable.  The  Fourth  Institute  (a)  has  been  refer- 
red to,  for  the  purpose  of  shewing  that  a  constable 
cannot  arrest  upon  suspicion,  even  under  the  warrant  of 
a  magistrate.  But  it  is  there  said,  that  ''  one  or  more 
justices  of  the  peace  cannot  make  a  warrant,  upon  a  bare 
surmise^  to  break  any  man's  house  to  search  for  a  felon 
or  for  stolen  goods;  and  that  it  would  be  full  of  incon- 
venience that  it  should  be  in  the  power  of  any  justice  of 
the  peace,  being  a  judge  of  record,  upon  a  bare  suggest 
tion,  to  break  the  house  of  any  person  upon  such  sur- 
mises." A  bare  surmise  or  suggestion  differs  widely  from 
a  case  where  there  is  a  reasonable  ground  for  suspecting 
that  a  party  has  been  guilty  of  felony :  and  Lord  Coke 
refers  to  the  Year-Book,  13  Edw.  4,  fol.  9,  where  it  was 
held,  that  for  felony,  or  suspicion  of  felony,  a  man  might 
break  the  house  to  take  the  felon,  because  it  was  for  the 
common  weal,  and  because  the  King  had  an  interest  in 
ihe  felony.  The  authority  of  Lord  Hale,  to  which  we 
have  been  referred,  appears  to  me  to  be  against  the 
position  for  which  it  was  cited.  It  is  there  said  (6), 
**  a  constable  may,  ex  officio,  arrest  a  breaker  of  the 
peace  in  his  view  without  any  warrant,  and  keep  him 
in  his  house,  or  in  the  stocks,  till  he  bring  him  before  a 
justice  of  the  peace.  So  if  a  felony  be  committed,  and 
A»  acquaints  him  that  B.  did  it,  the  constable  may  take 
him  and  imprison  him,  at  least,  till  he  can  bring  him 
before  some  justice  of  the  peace.  But  that  if  there  be 
only  an  affray,  and  not  in  view  of  the  constable,  it  hath 
been  held  he  cannot  arrest  him  without  a  warrant  from 

(a)  Page  177.  (6)  Vol.  i.  687. 
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the  justice;  but  it  seems  he  may,  to  bring  the  offender 
before  a  justice,  though  not  compellable."  -Again,  Liord 
Hale  says,  "  if  there  be  a  felony  done,  (suppose  a  rob- 
bery upon  A.,)  and  A.  suspects  B.,  upon  probable 
grounds,  to  be  the  felon,  and  acquaints  the  constable 
with  it,  and  desires  his  aid  to  apprehend  him,  in  this 
case,  I  say,  the  constable  may  apprehend  B.  upon  this 
account,  though  the  suspicion  arises  in  A.  at  first*'' 
The  case  of  Samuel  v.  Payne  is  an  express  authority  to 
shew,  that  a  constable  and  his  assistants  may  justify  an 
arrest  on  a  reasonable  charge  of  felony  without  a  war^ 
rant,  although  no  felony  had  in  fact  been  committed. 
And  here  Miss  Hammerton  not  only  charged  the  plain- 
tiff with  felony,  but  said,  that  she  had  every  reason  to 
suspect  that  she  had  robbed  her,  and  stated  the  grounds 
for  such  suspicion ;  and,  on  these  facts,  coupled  with  the 
letter  produced  by  her  to  the  constable  at  the  time,  the 
Jury  found  that  he  had  reasonable  and  probable  grounds 
to  apprehend  the  plaintiff. 

Secondly,  it  has  been  said,  that  it  should  have  been 
left  to  the  jury  to  say,  whether,  under  the  circumstances, 
the  constable  had  not  exercised  an  undue  degree  of  vio- 
lence or  coercion ;  and  it  has  been  insisted,  in  support 
of  that  position,  that  he  had  no  right  to  apprehend  the 
plaintiff  at  the  hour  of  night  he  did  :  and  that  even  if  he 
had,  he  could  not  be  justified  in  taking  her  from  her 
bed  and  compelling  her  to  go  to  prison.  But  what  was 
the  constable  to  do  ?  When  the  charge  was  made  to 
him  by  Miss  Hammerton,  he  was  bound  immediately  to 
go  to  the  house  where  the  plaintiff  was  living ;  and  if 
he  had  not  done  so,  he  would  be  responsible  for  a  breach 
of  duty.  A  direct  charge  was  made  by  Miss  Hammer* 
ton  against  the  plaintiff,  and  on  which  the  constable  was 
bound  to  act,  and  he  had  not  time  to  exercise  his  own 
discretion.     Besides,  he  not  only  heard  the  charge,  but 
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was  shewn  the  anonymous  letter  in  support  of  it,  which 
directly  accused  the  plaintiff  of  being  a  participator  in 
the  robbery;  and,  on  Miss  Hammerion  shewing  him 
where  the  plaintiff  then  resided,  he  was  not  bound  to 
stay  at  the  door  of  the  house  all  night,  nor  to  watch  all 
the  doors  and  windows  to  prevent  the  possibility  of  an 
escape.  It  was  proved,  that  he  used  no  unnecessary 
violence,  and  on  the  door  being  opened  to  him,  he  was 
bound  to  apprehend  the  party  accused.  The  case  cer- 
tainly has  raised  questions  of  considerable  importance, 
not  only  to  constables,  but  to  the  public  at  large,  and  it 
has  been  most  fully  and  ably  argued.  It  is  important 
to  constables,  as  they  ought  to  know  the  extent  of  their 
authority,  but  that  they  must  not  exceed  or  abuse  it ;  and 
to  the  public,  that  constables  or  other  officers  should  not 
be  interrupted  in  the  due  discharge  of  their  duty. 
Courts  of  justice  will  never  countenance  acts  of  ill  usage, 
or  unnecessary  violence  or  restraint ;  but  we  ought  not 
to  support  the  idea,  that  a  constable  is  not  justified  in 
entering  a  house  at  night  to  apprehend  a  person  not 
only  suspected,  but  directly  charged  with  felony.  A 
party  is  not  to  be  decoyed  out  of  a  house  by  unfair 
means,  or  to  be  treated  with  cruelty  or  severity  after  his 
apprehension,  but  it  is  necessary  when  a  constable  has 
once  apprehended  him  to  keep  his  person  secure.  I 
much  regret  the  inconvenience  and  sufferings  the  plain- 
tiff has  sustained,  as  there  can  be  no  doubt  of  her  inno- 
cence ;  but  they  were  occasioned  by  the  wickedness  of 
Miss  Hammerton,  of  whom  the  constable  and  his  assist- 
ants were  the  innocent  instruments ;  and  I  am,  therefore, 
of  opinion,  that  the  rule  for  a  new  trial  must  be  dis- 
charged. 
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the  iniquitous  conduct  of  her  accuser ;  but  we  must 
administer  justice  to  all,  equally  and  impartially,  and 
divest  our  minds  of  any  hardship  to  which  a  party  may 
have  been  unjustly  put.  I  do  not  seek  to  impeach  any 
of  the  authorities,  to  which  we  have  been  referred,  in 
the  able  argument  of  my  brother  Russell;  and,  although 
I  admit  that  the  question  of  reasonable  or  probable 
cause,  is  a  question  of  law  for  the  Judge,  yet  it  must  be 
necessarily  compounded  of  facts  on  which  the  jury  must 
decide ;  and  it  has  been  my  constant  practice,  in  cases 
of  this  description,  to  leave  it  to  the  Jury  to  say,  whether 
they  believed  the  facts,  as  proved,  to  be  true ;  and  if 
they  do,  I  tell  them  that  I  think  that  they  amount  to  a 
reasonable  and  probable  cause  to  justify  the  party  for 
the  act  done.  So,  here,  my  brother  Gaselee  left  it  to 
the  Jury,  in  substance,  to  say,  whether  they  believed,  on 
the  whole  of  the  facts  before  them,  that  the  constable 
had  reasonable  ground  to  suppose  that  the  plaintiff  had 
been  guilty  of  felony,  so  as  to  justify  his  apprehending 
and  taking  her  to  a  place  of  custody.  In  Hill  v.  Yates, 
the  learned  Judge  left  it  to  the  Jury  to  say,  whether 
there  was  probable  cause  for  the  apprehension  of  the 
plaintiff;  but,  at  the  same  time,  intimated  it  as  his  opi* 
nion,  that  there  were  sufficient  grounds  for  the  defend- 
ants (a  constable  and  his  assistant),  to  act  as  they  had 
done.  But  he  should  have  told  the  Jury,  that,  if  they 
believed  the  facts  adduced  in  evidence  for  the  defend- 
ants, they,  in  his  opinion,  would  amount  to  a  probable 
cause.  But  my  brother  Gaselee  left  this  case  to  the 
Jury,  in  substance,  in  the  same  terms  as  my  brother 
Littledah  did  in  Beckwith  v.  Philby,  where  he  directed 
them  to  find  a  verdict  for  the  defendants,  if  they  thought, 
upon  the  whole  evidence,  that  the  defendants  had  rea- 
sonable cause  for  suspecting  the  plaintiff  of  felony ;  but 
he  had,  at  first,  intimated  an  opinion,  that  the  arrest  and 
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detentioo  were  lawful,  provided  the  defendants  had  rea- 
Honable  cause  for  such  suspicion.  And  Lord  Tenterden, 
on  motion  for  a  new  trial,  said,  "  whether  there  was 
any  reasonable  cause  for  suspecting  that  the  plaintiff  had 
committed  a  felony,  or  was  about  to  commit  one,  or 
whether  he  had  been  detained  in  custody  an  unreason- 
able time,  were  questions  of  fact  for  tlie  Jury.  The  only 
question  of  law  in  the  case  is,  whether  a  constable,  hav- 
ing reasonable  cause  to  suspect  that  a  person  has  com- 
mitted a  felony,  may  detain  such  person  until  he  can  be 
brought  before  a  Justice  of  the  Peace,  to  have  his  con- 
duct investigated.  There  is  this  distinction  between  a 
private  individual  and  a  constable :  in  order  to  justify 
the  former  in  causing  the  imprisonment  of  a  person,  he 
must  not  only  make  out  a  reasonable  ground  of  suspi- 
cion, but  he  must  prove  that  a  felony  has  actually  been 
committed;  whereas,  a  constable,  having  reasonable 
ground  to  suspect  that  a  felony  has  been  committed,  is 
authorised  to  detain  the  party  suspected,  until  inquiry 
can  be  made  by  the  proper  authorities."  There,  as 
here,  the  direction  to  the  jury  was  tantamount  to  this, — 
viz.  that,  if  they  thought  the  defendants  had  acted  bon& 
fide,  the  Judge  was  of  opinion  that  they  had  probable 
cause  for  the  step  they  bad  taken.  I  fully  concur  with 
my  Lord  Chief  Justice  in  thinking,  that  if  the  direction 
of  a  Judge  to  a  Jury  be  right  in  substance,  and  the  ver- 
dict be  consistent  with  it,  such  verdict  ought  not  to  be 
disturbed. 

But  it  has  been  said,  that  the  constable  was  not  war- 
ranted in  acting  as  he  did,  in  going  to  the  house  where 
the  plaintiff  lived,  at  night,  and  taking  her  from  her  bed 
to  prison,  unless  he  had  reason  to  dread  an  escape.  But, 
if  a  constable  be  informed  that  a  felony  has  been  actually 
committed,  and  that  the  suspected  party  is  residing  in  a 
particular  house,  although  such  person  might  be  a  man 
of  property  or  consequence,  yet  it  is  the  duty  of  the 
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18S9.  constable  to  repair  immediately  to  the  house^  and  not  to 
stay  outside  the  door  allnight>  or  even  in  the  room,  after 
the  party  is  apprehended.  The  committal  of  the  plain- 
tiff by  the  magistrate,  on  the  following  moruingy  affords 
a  strong  presumption  that  the  constable  acted  bon&  fide ; 
and  as  she  was  directly  charged  with  having  committed 
a.  felony,  he  had  some  reason  to  fear  an  escape ;  and  he 
was,  therefore,  justified  in  apprehending  the  plaintiff, 
and  imprisoning  her  till  he  could  bring  her  before  a 
magistrate,  according  to  the  authority  of  Lord  Hale ; 
for  Miss  Hammerton  not  only  told  the  defendant,  RuS'- 
sell,  that  a  felony  had  been  committed,  but  that  she  had 
every  reason  to  believe  that  the  plaintiff  was  concerned 
in  the  robbery ;  and  she  produced  a  letter,  to  shew  that 
her  suspicions  were  well  founded. 

BuRRouGH,  J. — Whenever  a  direct  charge  of  felony 
is  made  to  a  constable,  he  is  bound  to  act  upon  it  im- 
mediately, and  he  has  a  right  to  apprehend  the  party 
accused,  and  keep  him  in  custody,  if  he  has  any  reason 
to  fear  an  escape,  and  the  charge  itself  is  sufficient  to 
raise  such  an  apprehension.  Although  the  constable 
and  his  assistants  might  protect  themselves  under- the 
plea  of  the  general  issue,  yet,  if  they  had  pleaded  a  jus- 
tification, stating  that  a  felony  had  been  committed,  and 
that  they  had  been  informed  of  it ;  that  the  plaintiff  was 
living  in  the  house  where  the  alleged  trespass  was  com- 
mitted, and  that  the  defendants,  as  constables,  bad 
good  reason  to  suspect  that  the  felony  was  com- 
mitted by  her,  it  would  be  a  good  defence  to  this  action. 
The  information  given  to  the  constable  by  Miss  Hammer^ 
ton,  that  she  had  reason  to  suspect  the  plaintiff,  as  she 
lodged  at  her  house  at  the  time  of  the  alleged  robbery, 
added  to  the  terms  of  the  letter,  which  were  corrobo- 
rative of  that  fact,  were  suflicient  to  create  a  strong 
suspicion  in  the  mind  of  the  constable ;  and  she  further 
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desired  him  to  take  the  plaintiff  into  custody,  and  shewed  18^9. 
him  where  she  resided ;  and  he  accoi:ding1y  did  so :  and 
if  he  supposed,  at  the  time,  that  the  statement  made  by. 
Miss  Hammerton  was  true,  he  was  fully  warranted  in 
acting  as  he  did.  The  subsequent  conviction  of  that 
woman  has  raised  the  main  difficulty  in  this  case ;  but 
the  question  is,  on  what  grounds  did  the  constable  act 
at  the  time  of  the  apprehension  of  the  plaintiff.  I  think 
he  acted  rightly,  and  in  the  due  execution  of  his  duty,  as 
he  had  every  reason  to  believe  that  the  plaintiff  had 
committed  a  felony;  and,  on  a  charge  of  that  nature 
being  made,  he  had  cause  to  fear  an  escape ;  and  when 
hie  had  apprehended  the  plaintiff,  it  was  his  duty  to  take 
her  to  a  place  of  security,  previously  to  the  charge  being, 
heard  before  a  magistrate. 

Gaselee,  J. — As  the  Court  think  that  this  verdict 
ought  not  to  be  disturbed,  I  not  only  agree  with  them» 
but,  on  reviewing  all  that  has  been  urged  for  the  plain- 
tiff, I  still  entertain  the  same  opinion  I  formed  at  the 
trial.  I  felt  much  anxiety  for  the  plaintiff,  as  I  thought 
it  a  very  hard  case  upon  her.  1  do  not  recollect  all  my 
expressions  to  the  jury,  but  I  stated  to  them,  in  sub- 
stance, that  if  they  believed  all  the  facts  adduced  on  the 
part  of  the  defendants,  and  would  have  acted  as  they, 
did,  if  they  were  placed  in  their  situation,  they  amounted 
to  a  probable  cause  to  justify  the  apprehension  of  the 
plaintiff.  I  certainly  did  not  mean  to  leave  the  question 
of  probable  cause  to  them,  as  I  had  the  case  of  Beckwith 
v.  Philby  before  me;  and  notwithstanding  I  was  re- 
quested to  nonsuit  the  plaintiff,  I  thought  that  I  ought 
not  to  do  so,  although  I  have  sometimes  acquiesced  in 
so  doing,  after  the  defendants'  case  had  been  gone 
through  ;  but,  when  there  is  any  doubt  as  to  the  facts, 
they  must  be  found  by  the  Jury.  Here,  the  plaintiff's 
prima  facie  case  was  contradicted  by  the  facts  proved 
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for  the  defendants ;  and,  as  they  appeared  to  me  to  be 
of  a  complicated  nature,  I  left  it  to  the  Jury  to  deter- 
mine, whether,  after  all  they  had  heard,  they  thought 
that  the  defendant,  Russell,  had  reasonable  cause  for 
suspecting  the  plaintiff  of  felony  ;  and  also,  whether  he 
and  his  assistants  had  acted  bon&  fide  in  apprehending 
and  detaining  her ;  and  that,  if  they  were  satisfied  on 
those  points,  I  thought  they  were  entitled  to  a  verdict ; 
and  as  to  the  bona  fides  of  the  transaction,  I  asked  them 
whether,  under  the  circumstances,  they  would  have  acted 
as  the  constable  did,  on  his  receiving  information  from 
Miss  Hammerton,  With  regard  to  the  objection,  that 
the  defendants  exercised  an  unnecessary  degree  of  coer- 
cion, although  it  is  a  most  important  question,  we  have 
been  referred  to  no  authority  which  goes  the  lengtli  of 
saying,  that  a  constable  cannot  detain,  or  take  to  a  place 
of  safe  custody,  a  party  whom  he  has  apprehended  on 
suspicion  of  felony,  unless  he  has  reason  to  fear  an 
escape. 

Rule  discharged. 


Wbight  v.  Wales. 


Plaintiff;  a         1  HIS  was  an  action  of  trespass  and  false  imprisonment, 

cJcciTpied  in      which  was  brought  against  the  defendant  for  assaulting  the 
making  a  road 


over  common 


lands  belonging  to  a  township ;  defendant,  as,/en-reeve,  or  person  having  the  care  of 
such  lands,  asked  plaintiff  by  whose  authority  he  acted ;  to  which  plaintiff*  replied, 
that  he  was  ordered  to  make  the  road  by  a  magistrate  :  defendant  then  told  plaintiff*, 
that,  if  he  did  not  desist,  he  should  consider  him  as  a  wilful  trespasser;  and  as 
plaintiff*  still  continued  the  work,  and  did  not  shew  any  order  or  warrant  authons- 
ing  him  to  make  the  road,  defendant  caused  him  to  be  apprehended  and  taken 
before  a  ma^strate,  who  refused  to  receive  the  complaint ;  on  which  plaintiff*  brought 
trespass  against  defendant  for  an  assault  and  false  imprisonment: — Held,  that 
defendant  was  entided  to  nodce  of  action,  under  the  7  &  8  Geo.  4,  c.SO,  s.  41,  as 
he  had  reason  to  suppose  that  he  was  acting  under  colour  of  that  statute,  in 
causing  plaintiff* to  be  apprehended,  although  he  was  not  in  fact  comraitdng  a  wilful 
or  makcious  injury  at  the  time. 
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plaiiiti£F,  and  taking  him  into  custody,  and  carrying  him 
before  a  magistrate.  The  damages  were  laid  at  500/. 
Plea — Not  guilty.  At  the  trial,  before  Mr.  Justice 
Holroydf  at  the  last  Assizes  for  the  county  of  Suf- 
folky  it  appeared  that,  on  the  l6th  January,  1828,  the 
plaintiff,  (a  surveyor,)  being  employed  in  directing 
workmen,  with  a  number  of  teams  or  waggons,  in  cut- 
ting up  turf,  and  carting  and  spreading  beach,  shingle, 
and  gravel,  for  the  purpose  of  forming  a  road,  thir- 
teen feet  in  width,  over  certain  common  or  town  lands,  in 
the  parish  of  Walberswick  in  the  county  of  Suffolk;  the 
defendant,  as  the  fen-^reevBy  or  person  employed  by  the 
township  to  take  care  of  the  lands,  and  to  make  entries 
of  cattle  depastured  thereon,  and  to  receive  the  monies 
paid  for  them,  and  generally  to  do  all  acts  connected 
with  the  town  property ;  asked  the  plaintiff,  by  the  desire 
of  the  commoners,  by  whose  authority  he  was  employed: 
to  which  he  answered,  he  was  ordered  to  make  the 
road  by  a  magistrate;  the  defendant  then  said,  that  the 
plaintiff  had  no  business  upon  the  land,  and  desired  him 
to  leave  off  working  there,  and  that,  if  he  did  not,  be 
should  consider  him  as  a  wilful  trespasser;  and  as  the 
plaintiff  did  not  shew  the  defendant  any  warrant  or  other 
authority  from  the  magistrate  for  his  so  acting,  the  de- 
fendant ordered  a  constable  to  take  him  into  custody; 
and  the  same  day  took  him  before  a  magistrate,  who  re- 
fused to  receive  the  complaint,  and  ordered  the  plaintiff 
to  be  discharged ;  on  which  the  present  action  was  com- 
menced. It  also  appeared  that  the  defendant  thought  he 
was  justified  in  acting  as  he  did^  and  that  he  was  not 
actuated  by  any  ill-will  or  malicious  feeling  towards  the 
plaintiff;  and  it  was  contended  for  the  former,  that  he 
was  justified  in  causing  the  plaintiff  to  be  apprehended 
under  the  act  for  consolidating  and  amending  the  laws 
relating  to  malicious  injuries  to  property,  viz.  the  7  &  3 
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Geo,  4,  c.  30,  s.  28  (a),  as  he  was  acting  as  the  servant, 
or  under  the  authority  of  the  commoners,  who  might  be 
considered  as  the  owners  of  the  property  in  question. 
The  Jury,  under  the  direction  of  the  learned  Judge,  who 
stated  that  they  must  give  a  reasonable  compensation, 
malice  being  out  of  the  question,  found  a  verdict  for  the 
plaintiff,  damages  twenty  shillings ;  leave  being  reserved 
to  the  defendant  to  move  to  set  it  aside,  and  that  a  non- 
suit might  be  entered,  in  case  the  Court  should  be  of 
opinion  that  the  plaintiff  was,  under  the  circumstances, 
doing  a  wilful  or  malicious  injury,  within  the  intent  and 
meaning  of  the  24th  section  of  the  statute  (6). 


Wilde,  Seijeant,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi :  First,  on  the  ground  that  the  defendant 


(a)  B^  which,  for  the  more  ef- 
fectual apprehension  of  all  offend- 
ers against  the  act,  it  is  enacted, 
^  that  any  person  found  commit- 
ting any  offence  against  the  act, 
whether  the  same  be  punishable 
upon  indictment  or  upon  sum- 
mary conviction,  may  be  imme- 
diately apprehended  without  a 
warrant,^^  any  peace  officer,  or  the 
owner  of  the  property  injured,  or 
his  servant,  or  any  person  author- 
ised by  him,  and  forthwith  taken 
before  some  neighbouring  justice 
of  the  peace,  to  be  dealt  with  ac- 
cording to  law/' 

(6)  By  which  i  t  is  enacted, "  that 
if  any  person  shall  wilfully  or  ma- 
liciously commit  any  damage,  in- 
jury, or  spoil,  to  or  upon  any  real 
or  personal  property  whatsoever, 
either  of  a  public  or  private  na- 
ture, for  which   no  remedy  or 


punishment  is  hereinbefore  pro- 
vided, every  such  person  being 
convicted  thereof  before  a  justice 
of  the  peace,  shall  forfeit  and 
pay  such  sum  of  money,  as  shall 
appear  to  the  justice  to  be  a  rea- 
sonable compensation  for  the  da- 
mage, injury,  or  spoil  so  com- 
mitted, not  exceeding  the  sum  of 
51/* — And  the  25th  section  en- 
acts, ''  that  every  punishment 
and  forfeiture  by  the  act  imposed 
on  any  person  maliciously  com- 
mitting any  offence,  whether  the 
same  be  punishable  upon  indict- 
ment or  upon  summary  convic- 
tion, shall  equally  apply  and  be 
enforced,  whether  the  offence 
shall  be  committed  from  malice 
conceived  against  the  owner  of  the 
property,  in  respect  of  which  it 
shall  be  committed,  or  otherwise  J* 
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was  justified  in  arresting  the  plaintiff  under  the  £8th  seo 
tion  of  the  statute,  as  he  was  committing  an  offence 
within  its  meaning;  and  secondly,  that  the  defendant  was, 
at  all  events,  entitled  to  a  notice  of  action,  under  the 
41st  section  of  the  act  (a). 


263 
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Storks  and  Bompas,  Seijts.,  now  shewed  cause. 
Unless  the  plaintiff  were  manifestly  doing  a  wilful  or 
malicious  injury  at  the  time  of  the  act  complained 
of,  there  is  no  pretence  for  saying  that  the  defend- 
ant could  have  any  colour  for  apprehending  him  by 
virtue  of  the  statute,  7  &  8  Geo,  4;  and  as  the  plain- 
tiff was  acting  under  the  supposed  authority  of  a  magis- 
trate, he  cannot  be  considered  as  a  person  falling  within 
either  of  the  provisions  of  that  act.  Although  the 
defendant  might  have  considered  himself  justified  in 
apprehending  the  plaintiff  under  the  28th  section,  yet  the 
proviso  in  the  24th  is  a  complete  answer,  by  which  it  is 
expressly  provided,  that  ^'  nothing  in  the  act  contained 
shall  extend  to  any  case,  where  the  party  trespass- 
ing acted  under  a  fair  and  reasonable  supposition  that 
he  had  a  right  to  do  the  act  complained  of."  If  so,  no 
notice  of  action  to  the  defendant  could  have  been  neces- 
sary under  the  41st  section,  which,  requires  such  notice 
to  be  given  in  actions  to  be  commenced  against  any  per- 


(a)  By  which,  for  the  protec- 
tion of  persons  acting  in  the  exe- 
cution of  the  act,  it  is  enacted, 
**  that  all  actions  and  prosecutions 
to  be  commenced  against  any 
person  ybr  any  thing  done  inpicr- 
ntanee  of  the  acty  shall  be  laid 
and  tried  in  the  county  where  the 
fact  was  committed,  and  shall 
be  commenced  within  six  calen- 
dar months  after  the  fact  com- 


mitted, and  not  otherwise,  and 
notice  in  writing  of  such  action, 
and  of  the  cause  thereof,  shall  be 
given  to  the  defendant,  one  ca- 
lendar month  at  least  before  the 
commencement  of  the  action;aody 
in  any  such  action,  the  defendant 
may  plead  the  general  issue,  and 
give  the  act  and  the  special  mat- 
ter in  evidence  at  any  trial  to  be 
had  thereupon. ** 
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t&i9.  ^^^for  aity  thing  done  in  pursuance  of  the  act;  aod,  as 
the  plaintiff  had  a  fair  and  reasonable  ground  to  suppose 
that  he  had  a  right  to  make  the  road  under  the  authority 
of  the  magistrate,  his  apprehension  by  the  defendant 
could  not  be  justified,  although  the  latter  might  have 
thought  that  he  was  authorised  in  so  doing.  The  appre- 
hending the  plaintiff  was  not  even  under  colour  of  the 
act,  much  less  in  pursuance  of  it;  and  as  he  could  not 
have  been  aware  that  he  had  been  guilty  of  an  offence 
within  it,  the  defendant  cannot  be  entitled  to  its  protec- 
tion, as  he  did  not  act  in  discharge  of  his  public  duty  as 
fen-reevCf  or  within  the  scope  of  his  authority  as  such ; 
and  even  if  he  did,  he  cannot  be  considered  as  the 
servant  of  the  owner  of  the  property  injured,  as  he  was 
the  mere  agent  of  the  townsmen,  having  a  right  of  com- 
mon over  the  lands  in  question;  and  he  did  not  act 
himself,  but  directed  a  constable  to  take  the  plaintiff  into 
custody;  and  although  he  told  him  that  he  should  consi- 
der him  as  a  wilful  trespasser,  there  was  no  evidence  that 
he  charged  him  as  such  before  the  magistrate;  and 
therefore  the  plaintiff  could  not  suppose  that  the  de- 
fendant was  entitled  to  a  notice  of  action,  under  a  statute 
of  which  he  had  no  knowledge.  This  case  can  scarcely 
be  distinguished  in  principle  from  that  of  Cook  v.  LeO' 
nard  (a),  which  was  an  action  for  an  assault  and  false 
imprisonment;  and  it  appeared  at  the  trial,  that  the 
defendants,  (the  one  a  constable,  and  the  other  a  surveyor 
to  commissioners  under  a  local  act  for  paving,  lighting 
and  improving  the  town  of  Stroud),  had  authority  to 
apprehend  all  vagrants,  and  idle  and  disorderly  persons, 
who  should  be  found  wandering  or  misbehaving  them- 
selves during  the  hours  of  keeping  watch  within  the  limits 
of  the  town : — and  it  was  by  the  act  declared,  that  no 
plaintiff  should  recover  in  any  action  commenced  against 
(a)  6B.&C.351;  4  D.  &  R.  M.  C.  360. 
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any  person  for  any  thing  done  in  exectUion  of  or  under 
authority  of  the  act,  unless  notice  in  writing  should  be 
previously  given  to  the  person  intended  to  be  sued,  twenty- 
eight  days  before  such  action  should  be  commenced; 
and  as  the  defendant  attempted,  at  five  o'clock  in  the 
day  timey  to  take  a  dromedary  out  of  a  stable,  which  two 
foreigners  had  been  exhibiting  in  the  town,  and  the 
plaintiff,  who  was  present,  told  one  of  them  that  the 
constables  had  no  authority  to  order  him  to  take  the 
dromedary  out  of  the  town;  upon  which  one  of  the  de- 
fendants took  hold  of  the  halter  in  order  to  remove  the 
dromedary ;  and  on  the  plaintiff's  attempting  to  prevent 
him,  the  defendant  assaulted  the  plaintiff,  and  imprisoned 
him ;  it  was  held,  that  as  the  attempt  to  seize  the  drome- 
dary was  not  made  during  the  hours  of  watch,  and 
the  constables  did  not  attempt  to  apprehend  the  owner, 
but  the  animal  itself,  the  constables  were  not  entitled  to 
the  notice  of  action  given  by  the  act,  as  such  notice 
could  only  be  necessary  in  those  cases  in  which  the  party 
against  whom  the  action  was  brought,  had  reasonable 
ground  for  supposing  that  the  thing  done  by  him  was 
done  in  execution  of  or  under  the  authority  of  the  act; 
and  Bayleyy  J.  after  citing  the  cases  of  Weller  v.  Toke  (a), 
and  Bird  ▼.  Gunston^b),  in  order  to  shew  that  ma- 
gistrates acting  beyond  the  limits  of  their  authority, 
have  been  held  to  be  within  the  protection  of  particular 
statutes  entitling  them  to  notice  of  action,  said,  '^  These 
cases  fell  within  the  general  rule  applicable  to  this  sub- 
ject, viz.  that  where  an  act  of  parliament  requires  notice 
before  action  brought,  in  respect  of  any  thing  done  in 
pursuance,  or  in  execution  of  its  provisions,  those  latter 
words  are  not  confined  to  acts  done  strictly  in  pursuance 
of  the  act  of  parliament,  but  extend  to  all  acts  done  bonSL 
fide,  which  may  reasonably  be  supposed  to  be  done  in 
(a)  9  East,  364.  (6)  24  Geo.  3. 


WmoHT 

V. 

Wales. 
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parsuance  of  the  act.     But  where  there  is  no  colour  for 
supposing  that  the  act  done  is  authorised,  there  notice  of 
action  is  not  necessary."     And,  after  citing  the  cases  of 
Lawton  v.  Miller  (a),  and  Morgan  v.  Palmer  (b),  and 
applying  the  principles  deducible  from  those  cases  to 
that    before    him,   that    learned   Judge    concluded  by 
saying,  '^  where  an  act  of  parliament  says,  that,  in  the 
case  of  an  action  brought  against  any  person  for  any 
thing  done  in  pursuance  or  in  execution  of  the  act,  the 
defendant  shall   be  entitled  to  certain   privileges,    the 
meaning  is,  that  the  act  done  must  be  of  that  nature  and 
description,  that  the  party  doing  it  may  reasonably  sup- 
pose that  the  act  of  parliament  gave  him  authority  to  do 
it.     I  think,  that,  in  this  case,  the  defendants  had  no 
reasonable  grounds  for  thinking  that  the  act  of  parlia- 
ment gave  to  them,  or  to  the  commissioners  under  whose 
authority  they  acted,  any  power  to  remove  the  dromedary 
from  the  place  where  it  was,  at  the  time  when  they  at- 
tempted to  remove  it ;  and  that  being  so,  I  am  of  opinion 
that  the  rule  for  a  new  trial  must  be  made  absolute." 
And  Holroydf  J.  said :  ^*  In  order  to  entitle  the  defend- 
ant to  notice,   they   ought  to    have  had  a  colourable 
authority  for  removing  the  dromedary."    So,  here,  the 
defendant  ought  at  least  to  have  had  a  colourable  autho- 
rity for  apprehending  the  plaintiff;  and,  as  he  cannot  be 
considered  as  doing  a  wilful  or  malicious  injury  at  the 
time,  or  committing  an  offence  within  the  terms  of  the 
statute,  the  defendant  could  not  be  entitled  to  notice; 
and  more  particularly  so,  as  the  plaintiff  supposed  he  was 
justified  in  making  the  road,  as  he  expressly  told  the  de- 
fendant that  he  had  the  order  of  a  magistrate  to  do  so. 
The  41st  section  is,  at  all  events,  controlled  by  the  pro- 
viso in  the  ^4th ;  and  in  Looker  v.  Halcomb  (c),  which 


(fl)  E.  T.  1818.  MS. 
(c)  4  Bing.  183. 


(b)    4D.  &R.  S83;  2  B.  & 
C.  729. 
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was  an  action  of  trespass  for  an  assault  and  false  impri- 
sonment,  and  the  plea  was  that  the  plaintiff  was  wilfully 
breaking  down  the  defendant's  fences,  wherefore  he  ap- 
prehended the  plaintiff  and  took  him  before  a  magistrate; 
and  the  plaintiff  replied,  that  he  broke  the  fences  in  the 
bon&  fide  assertion  of  a  right  of  way;  and  the  plea  was 
framed  with  a  view  to  bring  the  defendant's  case  within 
the  malicious  trespass  act,  1  Geo.  4,  c*  56,  which  is 
repealed  by  the  statute  7  &  8  Geo.  4,  c.  SO :  Lord  Chief 
Justice  Best,  said^tf):  **  An  act  of  parliament,  which 
takes  away  the  right  of  trial  by  jury,  and  abridges  the 
liberty  of  the  subject,  ought  to  receive  the  strictest  con- 
struction ;  nothing  should  be  holden  to  come  under  its 
operation  that  is  not  expressly  within  the  letter  and  spirit 
of  the  act.  If  the  Courts  were  to  decide  upon  a  different 
principle,  the  law  which  has  been  the  subject  of  discus- 
sion this  day,  would  become  an  intolerable  grievance, 
placing  the  liberty  of  the  subject  in  the  hands  of  any 
owner  of  property  who  might  think  himself  aggrieved 
by  a  claim  of  right.  The  statute  can  only  apply  to 
cases  where  a  party  enters,  having  no  colour,  and  knowing 
he  has  no  colour  of  right  to  enter."  Here,  however,  the 
plaintiff  thought  that  he  was,  by  the  order  of  the  magis- 
trate, authorised  in  acting  as  he  did. 
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Wilde,  Serjt.,  in  support  of  his  rule.  Under  the  cir- 
cumstances of  this  case,  it  is  quite  clear  that  the  defend- 
ant, at  the  time  he  caused  the  plaintiff  to  be  apprehended, 
supposed  that  he  was  fully  justified  in  so  doing,  and  that 
he  was  acting  bon^  fide  under  the  authority  of  the  statute 
in  question ;  as  he  told  the  plaintiff,  that,  if  he  did  not 
desist  from  working,  he  should  consider  him  as  a  toilful 
trespasser.  Besides,  the  defendant,  as  fen'reeve,  had 
the  care  of  the  town  lands,  he  therefore  stood  in  the 

(a)  4  Bing.  188-9. 
VOL.  II.  S 


258  CA$£$  IN   THE  king's  BENCH^ 

1899.  situation  of  i  public  officer,  and  it  was  his  duty  as  sucb, 
to  prevent  all  injuries  and  encroachments  on  the  lands ; 
and  as  the  plaintiff  was  found  in  the  act  of  doing  an  im- 
mediate injury  on  &  part  of  such  lands,  by  cutting  up 
turf,  and  making  a  road ;  and  as  he  did  not  shew  the  de- 
fendant any  order  or  authority  under  which  he  acted,  or 
which  might  justify  the  committing  the  trespass  com- 
plained of,  the  defendant  was  fully  warranted  in  sup- 
posing that  he  was  acting  maliciously,  or  at  least  wilfully: 
and  the  words  of  the  statute  are  in  the  alternative;  for^ 
if  any  person  shall  wilfully  or  maliciously  commit  any 
damage,  injury,  or  spoil,  to  or  upon  any  real  or  personal 
property  whatsoever,  either  of  a  public  or  private  nature. 
It  falls  within  the  ^4th  section  of  the  act.  The  defend- 
ant, therefore,  supposing  that  he  was  authorised  to  take 
the  plaintiff  before  a  magistrate,  in  pursuance  of  the  act, 
was  entitled  to  notice  of  action  within  the  4  ]  st  section, 
although  the  magistrate  dismissed  the  complaint,  and 
discharged  the  plaintiff  on  his  being  brought  before  him. 
The  question  then  is,  whether  the  defendant,  having  a 
special  duty  to  perform,  thought  that  be  was  acting  bon& 
fide,  and  under  the  supposition  that  the  plaintiff  was  wil- 
fully committing  a  damage  or  injury  upon  the  land  over 
which  he  had  the  care.  If  so,  he  was  clearly  entitled  to 
notice ;  for,  where  a  statute  gives  protection  to  persons 
acting  in  execution  or  in  pursuance  of  it,  all  those  who 
act  under  its  provisions  are  entitled  to  that  protection, 
although  they  exceed  their  authority  by  so  doing;  and, 
if  the  defendant  acted  under  colour  of  the  authority  of 
the  act,  but  overstepped  his  authority,  he  would  be  en* 
titled  to  notice  of  action,  although  the  plaintiff  mjgbt 
not  have  been  committing  a  wilful  or  malicious  injuryi 
or  doing  any  act  which  Would  bring  him  within  the  terms 
or  meaning  of  the  statute.    In  Gaby  v.  The  Wilts  and 

{a)  3  M.  &  S.  580. 
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Berks  Canal  Company  (a),  a  proviso  in  a  local  act  of  par- 
liament, that  all  actions  should  be  brought  against  any 
person  or  persons  for  any  thing  to  be  done  by  him  or 
them  in  pursuance  of  the  act,  or  in  the  execution  of  the 
powers  and  authorities  therein  given,  within  six  calendar 
months  next  after  the  fact  committed,  was  held  to  extend 
to  a  case  where  the  parties  did  an  act  within  the  limits 
of  their  official  authority,  but  exercised  that  authority 
improperly,  believing  at  the  time  that  they  were  acting 
within  it ;  and  Liord  Ellenborough  said,  **  We  are  called 
upon  to  put  a  general  construction  on  the  terms  of  this 
act  of  parliament,  and  to  say  whether  the  thing  done  by 
the  company  can  be  considered  as  so  far  done  in  pur- 
suance of  the  act,  or  in  execution  of  its  powers  and  au- 
thorities,  as  to  be  within  the  limited  protection  of  the  act, 
though  what  has  been  done  by  them  is  not  borne  out  in 
its  full  legality  by  the  course  that  they  have  pursued* 
The  way  in  which  the  statute  24  Geo.  2,  c.  44,  was  con- 
strued by  Lord  Kenyon  (a),  seems  to  have  been  much 
like  the  construction  we  are  now  giving  to  this  act;  for 
he  thought  that,  if  a  person  does  an  act  within  the  limits 
of  his  official  authority,  but  exercises  that  authority  im- 
properly, or  abuses  the  discretion  placed  in  him,  eatenuf, 
the  statute  extends."  And  Mr.  Justice  Le  Blanc  said, 
"  The  question  is  not,  to  what  extent  the  company  have 
offended,  nor  whether  they  have  done  the  act  in  such  a 
manner  as  to  clothe  themselves  with  the  character  of 
persons  conforming  in  all  respects  to  the  authority  given 
them  by  the  act,  but  whether  they  have  done  this  wilfully 
and  maliciously.  If  they  did  it  bon&  fide,  they  will  be 
protected  as  to  the  time  of  commencing  the  actiqn/' 
And  Mr.  Justice  Bayley  added,  '*  The  question  seems 
to  come  to  this,  whether  the  company  were  acting  bonft 

(a)  Alcoek  v.  Andrtm^  3  £sp.  Rep.  542. 
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fide,  for,  if  they  were  not  so  acting,  they  are  not  brought 
within  the  protection  of  the  act."  So,  here,  the  only 
qaestion  is,  whether  the  defendant  acted  bon&  fide,  in 
causing  the  plaintiff  to  be  apprehended,  on  the  supposi- 
tion that  he  was  doing  a  wilful  or  malicious  injury  to  the 
land  over  which  the  defendant  had  the  superintendence 
and  care ;  and,  although  he  might  have  been  mistaken 
in  thinking  that  the  plaintiff  was  committing  a  trespass 
of  such  a  nature  as  would  bring  him  within  the  terms  of 
the  statute,  yet  the  defendant  was  entitled  to  the  notice 
of  action  thereby  prescribed. 


Park,  J.(a). — I  am  of  opinion,  that,  under  the  circum- 
stances of  this  case,  the  defendant  was  entitled  to  notice  of 
action.  If  he  had  been  acting  legally,  he  would  not  have 
required  the  protection  of  the  statute  by  which  the  notice 
is  given.  He  meant  to  act  in  his  character  o^  fen-reeve ^ 
and,  as  such,  must  be  considered  as  a  public  ofiicer; 
and,  if  he  exceeded  his  authority,  or  made  a  mistake, 
still,  if  he  had  reason  to  suppose  that  he  was  acting  in 
pursuance  of  the  statute,  he  is  entitled  to  the  protection 
which  the  law  intended  to  throw  round  him.  The  act 
in  question  has  been  improperly  termed  the  petty  tres- 
paiss  act,  but  it  applies  to  malicious  injuries  of  the  highest 
description,  viz.  the  setting  fire  to  churches  or  coal 
mines,  and  the  destruction  of  machinery  used  in  the 
manufacturing  of  silk,  or  for  agricultural  or  other  pur- 
poses. The  language  of  the  statute  is  immaterial ;  and 
although  the  act  done  by  the  plaintiff  was  not  an  offence 
within  its  meaning,  yet  if  the  defendant  thought  that  he 
was  acting  bon£i  fide  and  under  colour  of  the  act,  he 
ought  to  have  had  the  notice  of  action  required  by  the 
41  St  section,  according  to  the  principle  established  in 
(a)  Lord  Chief  Justice  Be$t  was  at  chambers. 
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the  case  of  Gaby  v.  The  Wilts  and  Berks  Canal  Ccmi- 
pany. 

BuRROUGH,  J. — There  can  be  no  doubt  but  that  the 
defendant  acted  beyond  the  provisions  of  the  statute ; 
yet  it  is  equally  clear  that  he  supposed  that  he  was  acting 
under  it,  as  he  told  the  plaintiff^  that,  if  he  did  not  desist 
from  working,  he  should  consider  him  a  wilful  tres- 
passer: and  the  defendant  was  to  judge  whether  the 
plain tiiF  was  committing  an  offence  which  would  justify 
his  immediate  apprehension ;  and  if  he  thought  he  was, 
he  is  entitled  to  the  protection  of  the  statute,  and  the 
notice  of  action  required  by  it.  In  Bolton  v.  Boldero,  the 
defendant,  a  justice  of  the  peace,  having  called  his  coach- 
man or  groom  into  the  parlour,  ordered  him  to  saddle  a 
horse  for  his  daughter ;  and  on  the  servant's  saying  he 
would  be  damned  if  he  did,  the  magistrate  directed  a 
warrant  to  be  made  out  against  him,  under  which  he 
was  committed ;  and  the  groom  having  brought  an  action 
against  his  master  for  false  imprisonment,  but  laid  the 
venue  in  the  county  where  the  prison  was  situate,  he  was 
nonsuited ;  it  being  held  by  Lord  Mansfield,  that  the 
defendant  having  supposed  that  he  had  a  right  to  com- 
mit, was  entitled  to  be  sued  as  a  magistrate,  and,  conse- 
quently, that  the  action  should  have  been  brought  in  the 
county  where  the  alleged  act  was  committed  (a),  although 
he  had  acted  without  jurisdiction.  Here,  if  the  defend- 
ant had  acted  legally,  he  would  not  have  required  the 
protection  of  the  act ;  and  if  he  acted  bon&  6de  and  under 
colour  of  its  authority,  he  was  entitled  to  the  notice 
thereby  required ;  and  I  think  there  can  be  no  doubt 
that  he  supposed  he  was  acting  under  the  authority  of 
the  act,  when  he  caused  the  plaintiff  to  be  apprehended. 
(a)  See  the  statute  21  Jac.  1,  c.  13,  s.  5, 
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Gasblkk,  J. — If  the  defendant  could  have  justified 
the  act  complained  of  by  the  plaintiff,  he  would  not  have 
required  the  protection  of  the  statute ;  and  it  appears  to 
me  to  be  quite  clear,  that  he  supposed  that  he  was 
acting  under  the  act.  This  case,  therefore,  is  distin- 
guishable from  that  of  Cook  v.  Leonard^  as  there  the  de- 
fendants had  no  colour  under  the  act  of  parliament  for 
seizing  the  dromedary  in  the  day-time,  it  not  being  during 
the  hours  of  watch ;  but  here,  I  cannot  say  that  the 
defendant  had  no  colour  for  supposing  that  he  was 
justified  in  apprehending  the  plaintiff,  or  that  he  did 
not  think  that  he  was  proceeding  under  the  authority  of 
the   statute.     The  rule   for   entering   a  nonsuit  must, 

therefore,  be  made 

Absolute. 


Mills  v.  Collbtt,  Clerk. 

^berea  party  T^HIS  was  an  action  of  trespass  for  an  assault  and  false 
onoath  before  imprisonment.  The  declaration  stated,  that  the  defend- 
ant, on  the  18th  October,  1827,  made  an  assault  upon 
the  plaintiff,  at  Chediston,  in  the  county  of  Suffolk,  and 
forced  and  compelled  him  to  go  out  of  a  certain  dwell- 
ing house  there,  into  a  public  highway,  and  from  thence 
to  a  certain  prison,  situate  at  Beccles  in  that  county, 
and  there  imprisoned  the  plaintiff,  and  kept  and  de- 
tained him  in  prison  there,  without  any  reasonable  or 

probable  cause,  for  the  space  of  four  months  then  next 
felon,  and  the 

informer  did  not  prosecute: — Held,  that  the  committing  magistrate  was  not  liable  in 

trespass,  although  it  appeared  on  the  face  of  the  depositions  under  which  the  party 

was  committed,  that  be  was  the  occupier  of  the  land  on  which  the  tree  grew. 

A  magistrate  should  not  allow  depositions  to  be  framed  in  the  words  of  a  clause 
in  a  statute  under  which  a  party  is  committed. 

In  a  notice  of  action  to  a  magistrate  the  residence  of  the  plaintiff's  attorney  was 
described  as  of  Half  Moon  Street,  Piccadilly,  London.  Quare,  whether  it  was  suf- 
ficient ;   Half  Moon  Street  being  in  the  county  of  Middlesex. 


a  magistrate 
under  7  &  8 
Geo.  4,  c.  30, 
s.  19,  with 
having  mali- 
ciously cut 
down  a  tree 
adjoining  a 
dwelling- 
house,  and 
was  com- 
mitted as  a 
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follow JDg;  whereby  the  plaintiff  was  not  ooly  greatly 
exposed  and  injured  in  his  credit  and  circumstaDces,  but 
hindered  and  prevented  from  performing  and  transacting 
his  lawful  and  necessary  affairs  and  business.  Plea — 
Not  guilty. 

At  the  trials  before  Vaughan,  B.,  at  the  last  assizes 
for  the  county  of  Suffolk,  it  appeared  that  the  defend- 
ant was  one  of  the  magistrates  of  that  county,  and 
that  the  plaintiff  had  been  brought  before  him  on  a 
charge  of  having  unlawfully  and  maliciously  cut  down  a 
timber  tree,  in  the  parish  of  Chediston.  It  appeared 
by  the  evidence  adduced  for  the  plaintiff,  that  he  occu- 
pied a  farm  in  that  parish,  and  that  on  the  18th  October, 
1827«  a  warrant  was  issued  by  the  defendant  and  Mr. 
Br&wne,  another  magistrate  for  the  connty  of  Suffolk, 
on  a  complaint  made  against  the  plaintiff  upon  oath  by 
one  Balls,  one  of  the  churchwardens  of  Chediston.  The 
information  was  as  follows : — 

'*  Suffolk,  to  wit. — ^The  information  and  comp^aint  of 
Robert  Balhf  of  Chediston,  in  the  county  of  Suffolk, 
gentleman,  made  on  oath  before  us,  two  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county 
of  Suffolk,  the  17th  October,  1827;  who  saith,  that 
on  the  15th  day  of  October,  instant,  in  the  parish  of 
Chediston,  in  the  said  county,  Simon  Mills,  of  Chedis- 
ton, aforesaid,  farmer,  and  Abraham  Hammondy  of  the 
parish  of  St.  James's,  South  Elmham,  in  the  said  county, 
labourer,  did,  wilfully  and  maliciously,  cut,  break,  bark, 
root  up,  or  otherwise  destroy  and  damage,  a  certain 
timber  elm  tree,  growing  in  a  yard  adjoining  to  the  dwell- 
ing-house belonging  to  a  farm  in  Chediston  aforesaid, 
of  the  value  of  1/.  and  upwards,  the  property  of  John 
Biiddeley,  doctor  of  physic,  contrary  to  the  statute  made 
in  the  7th  and  8th  years  of  the  reign  of  King  George  the 
4th,  intituled,  '*  An  act  for  consolidating  and  amending 
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the  laws  in  England,  relative  to  the  malicious  injury  of 

properly ;"  and  thereupon,  he,  the  said  informer,  pray- 

eth  the  judgment  of  us,  the  justices  aforesaid,  in  the 

premises. 

Robert  Balls. 

Taken  and  sworn  before  us,  Anthony  Collett,  (L.S,) 

L.  R.  Browne.  (L.S.y' 

That  the  plaintiff  voluntarily  appeared  before  the  ma- 
gistrates at  Yoxford,  on  the  18th  October,  when  the 
following  depositions  were  taken  by  the  magistrate's 
clerk. 

*^  Suffolk,  to  wit: — ^The  deposition  of  Robert  Balls, 

wheelwright,  of  the  parish  of  Chediston,  in  the  county  of 

Suffolk,  taken  and  made  upon  oath  before  us,  two  of  his 

Majesty's  justices  of  the  peace  for  the  said  county,  this 

18th  day  of  October,  1827,  who  saith  that  he  knows  the 

certain  elm  tree  cut  down  by  Simon  Mills,  of  Chediston, 

aforesaid,  farmer,  and  Abraham  Hammond,  of  the  parish 

of  St.  James,  South  Elmham,  labourer,  on  the  premises 

of  the  said  Simon  Mills;  and  that  it  is  worth  more  than 

1/.  sterling, 

Robert  Balls. 

Before  us,     L.  R.  Browne,  (L.S.) 

A.  Collett.        (L.S.)" 


"  Suffolk,  to  wit : — The  deposition  of  John  Storhey, 
husbandman,  in  the  parish  of  Linstead  Parvor,  in  the 
county  of  Suffolk,  taken  and  made  upon  oath  before  us, 
two  of  his  Majesty's  justices  of  the  peace  for  the  said 
county,  this  18th  day  of  October,  1827;  who  saith,  that 
on  Monday  last,  the  15th  day  of  the  present  month  of 
October,  on  the  premises  occupied  by  Simon  Mills,  in  the 
parish  of  Chediston,  in  the  said  county,  the  property  of 
John  Baddeley,  doctor  of  physic,  namely,  in  the  yard  ad- 


r.- 
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joioiog  and  belonging  to  the  dwelling-house  of  the  said 

premises ;   he  saw  Simon  Mills  of  Chediston  aforesaid^       Mills 

and   Abraham  Hammond^    labourer,   of  the   parish   of  v. 

St.  James,    South   Eimham,   wilfully   and   maliciously 

cutting,  breaking,  rooting  up,  and  otherwise  destroying 

a  certain  timber  elm  tree,  the  property  of  the  said  John 

Baddeley, 

John  Storkey,  ^  (his  mark.) 

Before  us,     L.  R.  Browne,  (L.S.) 

A.  Collett.         (L.S.y' 

That  the  plaintiff  was  thereupon  committed  to 
Beccles  gaol,  to  take  his  trial  for  felony,  and  the  prose- 
cutor and  witnesses  bound  over  in  recognizances  to  pro- 
secute and  give  evidence.  That  the  plaintiff  remained 
in  custody,  among  felons,  until  the  Epiphany  Sessions, 
which  were  held  in  January,  1828,  being  three  months 
from  the  date  of  the  commitment,  when  he  was  dis- 
charged upon  application  to  the  Court,  a  compromise 
having  been  entered  into  between  him  and  Balls,  the 
prosecutor.  It  was  admitted  by  the  plaintiff's  counsel, 
that  no  malice  was  imputable  to  the  defendant ;  but  it 
was  contended,  that  he  had  been  guilty  of  an  error  in 
judgment,  and  that  the  plaintiff  was  entitled  to  recover  a 
compensation  in  damages  for  the  imprisonment  he  had 
suffered  in  consequence  of  his  commitment 

The  defendant  called  no  witnesses,  but  it  was  sub- 
mitted for  him,  that  this  action  could  not  be  maintained, 
on  the  ground  that  the  offence  with  which  the  plaintiff 
was  charged  was  a  felony  by  virtue  of  the  statute  7  &  8 
Geo.  4,  c.  SO,  s.  19(^)9  and  that  the  magistrates  had,  for 

(a)  By  which  it  is  enacted —  wise    destroy    or    damage    the 

**  That  if  any  person  shall  un-  whole  or  any  part  of  any  tree, 

lawfully   and    maliciously    cut,  sapling,  or  shrub,  or  any  under- 

break,  bark,  root  op,  or  other-  wood,re8pectivelygrowinginany 
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anything  that  appeared  on  the  face  of  the  depositioR^ 
fiiU  power  and  authority  to  commit  the  plaintiff;  and,  a^ 
there  was  no  proof  of  malice  by  the  defendant,  he  could 
only  be  charged  with  an  error  in  judgment,  for  which  he 
couM  not  be  liable  to  the  plaintiff  in  this  action. 

It  was  also  objected  for  the  defendant  that  the  pkiio- 
tiff  had  not  complied  with  the  directions  of  the  statute 
2^  Geo,  2,  c.  44,  which  was  passed  for  the  purpose  of 
rendering  justices  of  the  peace  more  safe  in  the  execu- 
tion of  their  office^  and  which  enacts,  that,  '*  at  the  back 
of  all  notices  against  magistrates,  the  name  and  place 
of  abode  of  the  plaintiff's  attorney  or  agent  must  be 
indorsed." 

The  notice  of  action  to  the  defendant  was  signed  at 
the  foot  by  the  plaintiff's  attorney,  and  it  was  contended 
that  his  place  of  abode  was  not  correctly  stated :  Half 
Moon  Street,  Piccadilly,  being  described  as  in  London, 
instead  of  the  county  of  Middlesex. 

The  learned  judge  proposed,  either  to  direct  a  ver- 
dict to  be  entered  for  the  plaintiff,  reserving  leave  to 
the  defendant  to  move  to  enter  a  nonsuit ;  or  to  non- 
suit  the  plaintiff,  with   liberty  for  him  to  move  that 


park,  pleasure  ground,  garden, 
orchard,  or  avenue,  or  in  any 
groutid  adjoining  or  belonging  to 
any  dwelling-house,  every  such 
offender  (in  case  the  amount  of 
the  injury  done  shall  exceed  the 
sum  of  1/.),  shall  be  guilty  of 
felony,  and  being  convicted 
thereof  shall  be  liable,  at  the  dis- 
cretion of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  the 
term  of  seven  years,  or  to  be  im- 
firisoned  for  any  term  not  ex- 
ceeding two  jpears ;  and  if  any 
person  shall  unlawfully  and  ma- 
liciously cut,  break,  bark,  root 


up,  or  otherwise  destroy  or 
damage  the  whole,  or  any  part 
of  any  tree,  sapling,  or  shrub, 
or  any  underwood,  respectively 
growing  elsewhere  than  in  any 
of  the  situations  hereinbefore 
mentioned,  every  such  oflender 
(in  case  tb«  amount  of  the  in- 
jury done  shall  exceed  the  sum 
of  51.),  shall  be  guilty  of  felony ; 
and,  being  convicted  thereof, 
shall  be  liable  to  any  of  the 
punishments  which  the  Court 
may  award  for  the  felony  here- 
inbefore last  mentioned." 


HILARY  TERM,  IX  AND  X  GEO*  IV. 

8  verdict  naigbt  be  entered  in  his  favour:  but,  upon 
the  defendant's  counsel  pressing  for  a  nonsuit,  the 
learned  judg^  proposed,  with  a  view  of  saving  the 
parties  the  expense  of  a  second  trial,  that  the  jurj 
should  then  decide  upon  the  quantum  of  damages  to 
which  the  plaintiff  might  be  entitled  in  case  the  Court 
should  be  of  opinion  that  the  action  was  maintainable ; 
whereupon,  the  defendant's  counsel  addressed  the  jury, 
and  contended  that  the  defendant  wa^  not  only  fully 
justified  in  what  he  had  done,  but  that  he  would  have 
been  guilty  of  a  dereliction  of  duty  if  he  had  not  com- 
mitted the  plaintiff  on  the  information  laid  by  Balb, 
and  the  depositions  in  support  of  it,  inasmuch  as  the 
statute  constituted  the  alleged  offence  a  felony. 

The  jury  having  found  a  verdict  for  the  plaintiff,  da- 
mages one  farthing,  a  nonsuit  was  directed  to  be  en* 
tered,  leave  being  reserved  to  the  plaintiff  to  move  the 
Court  to  set  it  aside,  and  that  a  verdict  might  be  entered 
for  him  for  the  amount  of  the  damages  found  by  tbe 

Storks,  Serjt.,  in  the  last  term,  accordingly  ob- 
tained a  rule  nisi,  and  in  addition  to  the  objections 
raised  for  the  plaintiff  at  the  trial,  submitted  that  there 
was  no  ground  whatever  to  commit  the  plaintiff  for  a 
felony,  as  it  appeared  on  the  face  of  the  depositions, 
that  the  tree  alleged  to  have  been  cut  down  stood  on 
premises  in  the  occupation  of  the  plaintiff;  and  tbe 
legislature  did  not  intend,  or  even  contemplate,  that  the 
statute  7  &  8  Geo.  4,  should  apply  to  a  case  of  landlord 
and  tenant,  or  to  a  person  in  the  actual  occupation  of 
premises,  unless  it  were  shewn  that  the  tree  cut  down 
was  expressly  excepted  by  a  clause  in  the  demise ;  and 
here  the  defendant  must  or  ought  to  have  been  aware 
that  the  plaintiff  could  not  have  committed   a  wilful 
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1829.  trespass  within  the  meaning  of  the  act;  and^  as  he 
caused  him  to  be  committed  without  any  colourable 
ground  for  so  doing,  he  was  liable  to  the  plaintiff  for  the 
injury  he  sustained  by  so  long  and  unjustifiable  an  im- 
prisonment. 

TVilde  and  Russell,  Serjts.,  now  shewed  cause. — 
The  firsts  and  indeed  the  only  material  question  which 
arises  in  this  case  is,  whether,  under  the  circum* 
stances,  any  error  of  judgment  is  imputable  to  the 
defendant;  or  whether  he  has  put  a  misconstruction 
on  the  19th  section  of  the  statute  7  &  8  Geo.  4, 
c.  30,  the  provisions  of  which  were  substituted  for  the 
black  act,  9  Geo.  1,  c.  22,  s.  1,  which  made  the  offence 
capital,  where  the  malice  was  personal  to  the  owner, 
and  the  6  Geo.  3,  c.  36,  and  6  Geo.  3,  c.  48 ;  by  the 
first  of  which,  if  the  offence  were  committed  in  the  night 
time,  it  was  felony;  and,  by  the  last,  if  done  at  any 
other  time,  it  was  punishable  by  summary  conviction, 
for  the  first  and  second  offences.  The  present  case 
clearly  falls  within  the  operation  and  meaning  of  the 
statute  7  &  8  Geo.  4;  for  the  word  ^*  maliciously*^  can- 
not have  a  different  signification  than  it  had  under  the 
statute  6  Geo.  3,  c.  36,  upon  which  it  was  considered 
as  bearing  its  most  general  signification,  and  applying  to 
an  act  done  malo  animo  from  an  original  desire  of  gain, 
or  a  careless  indifference  of  mischief  (a).  Malice,  in  a 
legal  sense,  does  not  signify,  according  to  its  common 
acceptation,  a  desire  of  revenge,  or  a  settled  anger 
against  a  particular  person.  It  does  not  appear  what 
interest  the  plaintiff  had  in  the  premises  on  which  the 
tree  was  cut  down;  but  even  if  there  were  an  existing 
tenancy,  it  would  not  divest  the  magistrate  of  his  juris- 
diction.      The   plaintiff  had   clearly  been  guilty  of  a 

(a)  East's  Pleas  of  the  Crown,  Vol.  2, 1069. 
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wrongful  act  against  the  person  who  had  the  right  of 
property  in  the  tree,  and  he  offered  no  excuse  before 
the  magistrates  for  having  cut  it  down.  Felony  may  be 
committed  in  respect  of  demised  property,  as  in  arson, 
under  the  statutes,  though  not  at  common  law ;  and  in 
larceny  of  chattels  and  fixtures  let  to  tenants  and  lodgers^ 
by  the  statute  7  &  8  Geo.  4,  c.  29,  s.  45.  Suppose 
valuable  or  ornamental  trees,  for  instance  an  avenue, 
to  have  been  cut  down  maliciously  by  a  tenant  or  oc- 
cupier, it  is  quite  clear  that  it  would  fall  within  the 
meaning  and  spirit  of  the  act,  and  that  he  would  be 
liable  to  be  punished  accordingly.  Enough,  therefore, 
appeared  on  the  face  of  the  information  and  depositions 
to  lead  the  magistrates  to  suppose  that  they  had  juris- 
diction to  commit  the  plaintiff  for  the  offence  with 
which  he  was  charged,  and  it  was  not  for  them  to 
decide  on  the  law,  as  they  were  merely  authorised  to 
commit.  But,  even  if  the  defendant,  acting  in  his 
official  character  as  a  magistrate,  has  been  guilty  of  an 
error  in  judgment,  he  is  not  liable  to  an  action ;  for  in 
Hawkins's  Pleas  of  the  Crown  it  is  said  (a),  ''Justices 
of  the  peace  are  not  punishable  civilly  for  acts  done  by 
them  in  their  judicial  capacities;  but,  if  they  abuse  the 
authority  with  which  they  are  entrusted,  they  may  be 
punished  criminally  at  the  suit  of  the  king,  by  way  of 
information.  But,  in  cases  where  they  proceed  minis- 
terially rather  than  judicially,  if  they  act  corruptly,  they 
are  liable  to  an  action  at  the  suit  of  the  party,  as  well  as 
to  an  information  at  the  suit  of  the  king."  Again,  it  is 
said  (6),  ''  Perhaps  there  may  be  this  difference  between 
the  warrant  of  a  justice  of  the  peace  for  such  causes 
which  he  has  not  authority  to  hear  and  determine  as 

(fl)  Book  2,  c.  8,  XVTl.  s.  74,  (6)  Hawk.  P.  C.  Book  2.  c.  13, 

8th  edit,  by  Curwood.  s.  20. 
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judge,  without  the  concurrence  of  others,  and  such 
warrant  for  an  offence  which  he  niaj  so  determine  with- 
out the  concurrence  of  any  other;  that,  in  the  former 
case,  inasmuch  as  he  rather  proceeds  ministerially  than 
judicially,  if  he  act  corruptlj/,  he  is  liable  to  an  action  at 
the  suit  of  the  party,  as  well  as  to  an  information  at  the 
suit  of  the  king;  but,  in  the  latter  case,  he  is  punished  only 
at  the  suit  of  the  king ;  for  that,  regularly,  no  man  is  liable 
to  an  action  for  what  he  doth  as  judge."  At  all  events, 
there  must  be  either  malice  or  a  corrupt  motive  im- 
putable to  a  magistrate,  to  make  him  liable  to  an  action. 
In  Windham  v.  Clere{a)y  an  action  on  the  case  was 
brought  against  the  defendant  as  a  justice  of  the  peace, 
for  maliciously  issuing  his  warrant,  in  which  it  was 
alleged  that  the  plaintiff  was  accused  of  stealing  a  horse, 
whereas,  in  truth,  the  plaintiff  never  was  accused,  nor 
did  he  steal  the  horse,  and  the  defendant  knew  him  to 
be  guiltless.  The  plaintiff  had  a  verdict.  Clench,  J,, 
and  Gawdy,  J.,  held  that  the  action  was  maintainable, 
and  they  said,  "  If  a  man  be  accused  to  a  justice  of  the 
peace  for  an  offence^  for  which  he  causeth  him  to  be 
committed  by  his  warrant,  although  the  accusation  be 
false,  yet  he  is  excusable;  but  if  the  party  be  never  ac- 
cvsed,  but  the  justice,  of  his  malice  and  his  own  head, 
cause  him  to  be  arrested,  it  is  otherwise."  Morgan  v. 
Hughes{b),  is  an  authority  to  shew  that  where  a  justice 
maliciously  grants  a  warrant  against  a  person  without 
any  information,  upon  a  supposed  charge  of  felony,  an 
action  of  trespass  will  lie;  but  no  case  can  be  found 
where  such  action  has  been  attempted  to  be  brought  with- 
out an  imputation  of  corrupt  motives  or  malicious  in- 
tent. In  Loivther  v.  the  Earl  of  Radnor(c),  it  was  held,  that 
trespass  does  not  lie  against  justices  of  the  peace  acting 

(a)  Cro.  £liz.  130;  6.  C.  1         (6)  S  T.  R.  925. 
Leon.  187.  (c)  8  East,  113. 
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upon  a  complaint  made  to  them  upon  oath,  by  the 
terms  of  which  they  have  jurisdiction,  although  the  real 
facts  of  the  case  might  not  have  supported  such  com- 
plaint, if  such  facts  were  not  laid  before  them  at  the 
time. 

With  respect  to  the  objection  which  has  been  raised 
as  to  the  sufficiency  of  the  notice,  it  must  be  precise  in 
terms;  and  the  statute  by  which  it  is  required,  has 
always  received  a  strict  construction.  In  Lovelace  v. 
Curry,  Mr.  Justice  Lawrence  said  (a),  '^  that  the  Court 
decided  in  Taylor  v.  Fenwick,  that  the  statute  has  pre* 
scribed  a  form  which  must  be  implicitly  followed,  and  it 
admits  of  no  equivalent.  The  statute  was  made  to  in- 
troduce a  strictness  of  form  in  favour  of  justice,  and  it 
must  be  observed  literally."  But  the  case  of  Stears  v. 
Smith  (b)  is  expressly  in  point.  That  was  an  action  of 
trespass  against  a  magistrate  for  breaking  and  entering 
the  plaintiff's  house,  and  searching  it  without  authority, 
and  injuring  his  goods.  The  plaintiff  gave  in  evidence 
a  notice  pursuant  to  the  statute,  and  in  which  the  plain* 
tiff's  attorney  was  described  as  of  New  Inn,  London.; 
and  it  being  objected  for  the  defendant  (it  having  been 
ascertained  that  the  residence  of  the  plaintiff's  attorney 
was  New  Inn,  near  St.  Clement's,  in  the  Strand,)  that 
New  Inn  was  in  Westminster,  and  not  in  London,  and, 
therefore,  that  it  was  a  misdescription  of  the  attorney's 
residence :  Lord  Ellenborough  held  the  objection  to  be 
sufficient,  and  the  plaintiff  was  nonsuited.  Half  Moon 
Street,  Piccadilly,  is  in  the  county  of  Middlesex,  and 
not  in  London ;  and  in  Aked  v.  Stocks,  which  was  an 
action  against  two  magistrates,  for  unlawfully  convicting 
the  plaintiff,  and  there  was  a  variance  in  the  warrant  as 
set  out  in  the  notice,  Park,  J.,  said(c),  *' these  notices 
have  always  received  a  strict  construction."  And, 
(a)  7  T.  R.  685.    (6)  6  Esp.  Rep.  138.    (c)  1  Moore  &  Payoe,  359. 
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although  in  Ditcham  v.  Chivis  (a),  in  was  contended  that 
the  word  London  was  not  to  be  confined  to  the  city  of 
London ;  yet,  that  was  the  case  of  a  contract  by  a  coach 
proprietor,  to  carry  passengers  from  London  to  Black- 
heath,  and  the  word  London  was  painted  on  the  coach, 
which  was  licensed  to  run  from  Charing  Cross  to  Green- 
wich and  Blackheath  and  back  again. 


Storks,  Serjt,  in  support  of  his  rule.  Although  no 
corrupt  motive  or  personal  malice  may  be  imputable 
to  the  defendant,  yet  the  plaintiff  is  entitled  to  recover 
damages  for  the  injury  he  has  sustained  by  his  commit- 
ment and  incarceration  in  gaol;  and,  as  he  was  the 
tenant  or  occupier  of  the  estate  on  which  the  tree  was 
cut  down,  he  could  not  even  be  deemed  a  trespasser, 
much  less  to  have  committed  a  wilful  trespass;  and, 
if  so,  it  is  quite  clear  that  the  defendant  had  no  jurisdic- 
tion or  authority  to  commit  him.  Besides,,  it  appears 
on  the  face  of  the  depositions,  that  the  premises  were 
occupied  by  the  plaintiff,  and  the  deposition  of  Storkey, 
a  labourer,  was  framed  according  to  the  precise  words 
of  the  act.  It  must  therefore  be  assumed,  that  it  was 
drawn  up  by  the  magistrate's  clerk,  without  any  regard 
to  what  fell  from  the  witness  at  the  time ;  and,  if  the 
defendant  had  read  the  depositions,  he  would  neces- 
sarily have  seen  that  the  plaintiff  had  not  been  guilty  of  an 
offence  within  the  meaning  or  spirit  of  the  act.  In  Crepps 
V.  Durden{b),  it  was  held,  that  a  person  can  commit 
but  one  offence  on  the  same  day  by  exercising  his  ordi- 
nary calling  on  Sunday,  contrary  to  the  statute 29  Car,2, 
c.  7,  and  that  a  magistrate  having  convicted  a  party  in 
more  than  one  penalty  for  the  same  day,  it  was  an  excess 
of  jurisdiction,  for  which  he  was  liable  in  an  action  of 
trespass.  That  case  is  far  stronger  than  the  present,  as 
(a)  1  Moore  &  Payne,  735.  (6)  Cowp.  640. 
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liere  the  defendant  acted  without  jurisdiction;  and  the 
statute  7  &  8  Geo»  4,  must  receive  a  strict  construction^ 
as  it  gives  magistrates  new  and  es;tensive  powers^  and 
operates  in  restraint  of  the  liberty  of  the  subject.  In 
Davis  V,  Capper  {a),  the  plaintiff^  a  respectable  female^ 
brought  trespass  against  the  defendant^  a  magistrate,  for 
having  committed  her  to  prison  for  sixteen  days>  on  a 
charge  of  theft,  of  which  she  was  innocent;  and 
Gaselee,  J.,  who  tried  the  cause,  having  directed  a  non* 
suit,  on  the  ground  that  the  defendant  was  warranted  as 
a  magistrate  in  committing  the  plaintiff,  the  Court  of 
King's  Bench,  after  argument,  directed  a  new  trial. 

With  respect  to  the  notice,  the  object  of  the  legis- 
lature in  passing  the  statute  24  Geo.  2,  was,  that  the 
magistrate  or  party  sued  should  have  due  notice  of  the 
residence  of  the  plaintiff's  attorney,  in  order  that  he 
might  tender  amends  if  he  thought  fit  so  to  do..     In 
common   parlance,   the  word   London   applies  to   the 
suburbs  or  environs,  as  well  as  to  the  city  .itself;  and 
Piccadilly,    London,   was   less   likely   to  mislead   than 
Piccadilly,   Middlesex.      The  case  of  Stears  v.  Smith, 
is  a   mere  nisi   prius  decision ;    and  in   Greenway  v. 
Hurd,  Lord  Kenyan  said  (6),  *'  it  has  been  frequently 
observed  by  the  Courts,  that  .the  notice  which  is  di- 
rected to  be  given  to  justices  and  other  officers,  before 
actions  are  brought  against  them,  is  of  no  use  to  them, 
where   they  have  acted  within  the  strict  line  of  their 
duty,  and  was  only .  required  for  the  purpose  of  pro- 
tecting them  in  those  cases,  where  they  intended  to  act 
within  it,  but,  by  mistake,  exceeded  it."    In  Crook  v. 
Curry  (c),  Mr.  Baron  Thompson  held,  that  the  attorney's 
'  (a).  10  B.  &  C.  38,  where  it      out  any  impropei*  motive.    And 


27a 


was  held  that  trespass  would  lie 
agsiinst  a  magistrate  for  commit- 
ing  a  party,  charged  with  felony, 
for  re-examination  for  an  unrea- 
sonable time,  though  done  with- 

VOL.  II. 


see  Daoit  ▼.  Russell,  ante,  2S6. 

{b)  4  T.  R.  555. 

(c)  Burn*s  Justice,  24th  edit, 
by  Chetw.  vol.3,  171. 


183^. 


Mills 

COLLETT. 
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name  and  place  of  abode  being  in  the  body  instead  of 
on  the  back  of  the  notice  was  sufficient,  on  the  gjtowad 
of  the  intent  of  the  statute  being  that  ^  magistrate 
might  be  enabled  to  tender  amends  to  the  party  or  hia 
attorney,  and  that  if  the  attorney  giving  the  notice  de- 
scribed himself  generally  of  the  town  in  whidi  he  re- 
sided, viz.  as  of  Bolton  en  le  Moor,  it  was  suffideoi* 
So,  in  Osbom  v.  Gough{a),  where  the  place  of  abode  of 
the  plaintiff's  attorney  was  described  as  '^  of  Birming- 
ham,'' it  was  deemed  sufficient ;  and  Lord  Chief  Justice 
Alvanley  said, ''  the  interpretation  which  I  pat  upon  the 
statute  is  this,  that  if  the  plbce  iodorsed  upoa  the  notice 
be  the  true  place  of  the  attorney's  abode,  it  lies  on  the 
defendant  to  shew  that  such  description  has  not  affofded 
him  the  opportunity  of  taking  advantage  of  the  act  of 
parliament:"  and  here.  Half  Moon  Street,  Piccadilly, 
would  have  been  a  sufficient  notice,  without  the 
addition  of  the  word  London;  but  even  if  it  were 
not,  it  is  a  more  appropriate  address  than  Piccadilly, 
Middlesex. 


.  TiNDAL,  C.  J.^^1  am  of  opinion  that  this  rule 
must  be  discharged.  The  plaintiff  has  charged  the 
defendant,  a  magistrate,  with  trespass  and  false  im- 
prisonment, for  having  committed  him.  to  gaol,  to  take 
bis  trial  before  justices  at  sessions  for  an  offence  d-* 
leged  to  have  been  committed  by  htm,  which,  if  sub* 
stantiated,  would  have  amounted  to  felony/;  and  the 
only  question  is,  whether,  under  the  circumstances,  the> 
defendant,  as  such  magistrate,  had  jurisdiction,  to  in* 
vestigate  the  charge,  and,  having  done  so,  to  commit 
the  plaintiff  to  prison.  The  information  charges. the 
plaintiff  with  having  committed  a  felonious  offenoe 
wi^in  the  terms  of  the  statute  7  &  8. Geo.  4,  c.  30,  viz. 
with  having  wilfully  and  maliciously  cut,  broken,  barked, 

{a)  3  Bos.&Pal.  550. 
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rooted  op»  or  otherwise  deBtroyed,  a  timber  tree,  grow* 
ing  in  a  yard  belonging  to  a  dwelling-bouse,  of  the  value 
of  1/.  and  upwards,  the*  property  of  Dr.  Baddeley.  A 
specific  punishment  is  pointed  out  by  the  statute  for  an 
offence  of  this  description,  viz.  transportation  or  im- 
prisonment. The  question  then  is,  whether,  on  a  charge 
being  made  of  a  distinct  and  substantive  felony,  the 
magistrate  is  liable  i»  a  trespasser,  or  answerable  for  the 
correctness  of  the  charge,  if  the  case  be  disposed  of,  as 
in  other  instances,  where  the  magistrate  is  called  upon 
to  act.  It  would  be  a  most  dangerous  doctrine  to  hold 
that  he  would  be  liable  in  such  a  case;  and  it  would 
also  be  against  the  Current  of  authorities.  The  sftatute 
does  not  give  the  magistrate  an  exclusive  jurisdiction  or 
power  to  convict,  but  merely  to  commit  the  party  for 
trial,  in  case  the  charge  alleged  against  him  should 
be  substantiated  or  made  out  on  oath.  The  case  of 
Windham  v.  Ciere  appears  to  me  to  be  in  point,  and 
according  to  the  report  in  Croke  Elizabeth,  Clench,  J., 
and  Gawdy,  J.,  said,  that  (a),  '^  if  a  man  be  accused  to  a 
justice  of  the  peace  for  an  offence,  for  which  he  causeth 
him  to  be  arrested  by  his  warrant,  although  the  accusa- 
tion be  false,  yet  he  is  excusable."  Unquestionably,  the 
charge  does  not  appear  to  have  been  made  in  the  regular 
course,  as  the  depositions  of  the  party  who  came  befoUe 
the  defendant  to  substantiate  the  alleged  charge  were 
framed  in  the  precise  words  of  the  statute,  which  could 
not  have  been  the  language  of  the  witnesses.  But  that 
alone  will  not  make  the  defendant's  conduct  malicious, 
it  has  been  said,  however,  that  as  it  appeared  on  the 
face  of  the  depositions  that  the  plaintiff  was  the  occu- 
pier of  the  premises  on  which  the  tree  was  cut  down,  it 
necessarily  took  the  case  out  of  the  statute,  and  ousted 
the  magistrate  of  his  jurisdiction.     To  that  proposition, 

(a)  Cru.  Eliz.  ISO. 
t2 
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however,  I  canoot  accede.  If  trees  growing  on  a  farm 
are  reserved  to  the  lessor,  or  are  expressly  excepted  in  a 
lease,  and  the  tenant  cut  them  down,  he  would  clearly  be 
a  trespasser,  although  he  might  not  be  guilty  of  waste, 
as  they  did  not  form  the  subject-matter  of  demise.  If, 
therefore,  the  tenant  or  occupier  would  be  liable  in  tres- 
pass, I  am  not  prepared  to  say  that  he  might  not  be 
criminally  answerable,  as  the  nature  of  the  offence  might, 
in  a  great  measure,  depend  on  the  intent  manifested  at 
the  time  of  cutting  down  the  tree.  But,  in  the  view  I 
take  of  this  case,  it  is  not  necessary  to  decide  that  point, 
for  the  plaintiff  was  directly  charged  with  an  offence 
within  the  terms  of  the  statute^  and  over  which  the 
magistrate  had  jurisdiction.  The  offence  might,  and, 
for  anything  that  appears  to  the  contrary,  was  com- 
mitted ;  and  when  the  plaintiff  was  brought  before  the 
defendant,  he  was  to  exercise  his  own  judgment  on  the 
case,  and  is  not  liable  for  a  mere  error  in  judgment; 
and  as  he  had  jurisdiction  to  commit,  he  is  not  liable 
in  this  action.  This  case  may  be  distinguished  from 
Crepps  V.  Durden,  as  there  the  magistrate,  having  con- 
victed for  one  penalty,  had  no  jurisdiction;  he  was 
functus  officio,  as  the  party  could  only  be  convicted  in 
one  penalty,  although  he  had  committed  divers  offencea 
on  the  same  day.  Here,  however,  the  defendant  had 
jurisdiction ;  and  unless  the  plaintiff  had  shewn  that  he 
had  acted  from  a  malignant  motive  in  committing  him, 
or  from  a  malicious  feeling  towards  him,  he  ought  not 
to  be  liable  in  this  action.  I  decline  expressing  any 
opinion  as  to  the  sufficiency  of  the  notice,  as  on  the 
main  question  this  rule  must  be  discharged. 


Park,  J. — I  am  of  the  same  opinion.  A  magis- 
trate, acting  as  such,  under  a  statute  giving  him  juris-* 
diction,  is  not  liable  to  an  action  of  trespass,  unless 
he  exceed  his  jurisdiction.      Here  the  statute  consti- 
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tuted  the  offeDce  with  which  the  plaintiff  was  charged,  a 
felony,  and  when  he  was  brought  before  the  magistrate 
he  had  jurisdiction  to  commit  him ;  and,  according  to 
Sir  Edward  Clere*s  case,  which  appears  to  have  come 
under  the  consideration  of  all  the  judges,  the  defendant 
would  be  excusable  in  committing  the  plaintiff,  although 
the  accusation  should  turn  out  to  be  false.  Here  no 
imputation  has  been  attempted  to  be  cast  on  the  de- 
fendanty  and  there  can  be  doubt  but  that  he  acted  bonft 
fide,  and  in  the  due  discharge  of  his  duty.  The  case  of 
Crepps  V.  Durden  is  distinguishable  from  the  present 
on  the  ground  stated  by  my  Lord  Chief  Justice,  as  the 
magistrate  having  convicted  in  one  penalty  had  no  juris- 
diction to  convict  for  others.  This  case  embraces  one 
subject  of  general  importance  to  magistrates  and  their 
clerks.  The  practice  of  framing  depositions  in  the 
words  of  a  clause  in  an  act  of  parliament  cannot  be  too 
highly  reprobated  (a) ;  and  here  the  witness  Storkey,  a 
husbandman  and  marksman,  is  stated  to  have  deposed, 
that  he  saw  the  plaintiff  wilfully  and  maliciously  cutting, 
breaking,  barking,  rooting  up,  and  destroying  a  tree,  in 
the  very  words  of  the  act.  Still  that  does  not  render 
the  defendant  liable,  as  he  had  the  depositions  before 
him,  which  contained  a  charge  authorising  him  to  com- 
mit the  plaintiff  to  gaol  to  take  his  trial  for  the  alleged 
offence  at  the  ensuing  sessions  of  the  peace. 
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BuRBOUGH,  J. — It  is  quite  clear  that  if  a  magis- 
trate has  jurisdiction,  as  the  defendant  had  in  this  case> 
he  cannot  be  liable  in  an  action  of  trespass,  nor  in 
any  form  of  action,  for  a  mere  mistake  in  a  matter  of 
law.     The  statute  7  &  8  Geo.  4,  describes  the  nature  of 


(a)  See  Cohen  t.  Morgan, 
3D.  &  R.  M.  C.  320,  where 
Lord  Tenterden  said,  "  It  is  the 
duty  of  the  justice's  clerk  to  write 
down  in  the  information  what  a 
witness  says,  as  nearly  as  possi- 


ble in  the  language  used  by  the 
party,  and  not  to  frame  the  depo- 
sition in  language  in  which  no 
person,  in  common  parlance,  can 
be  supposed  to  express  himself.*^ 
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the  offence  which  gave  the  magistrate  jurisdiction,  and 
the  information  of  the  party,  as  well  as  the  depositions 
establishing  the  charge  against  the  plaintiff,  fell  expressly 
within  the  terms  and  meaning  of  the  act.  Whether  a 
party  in  the  occupation  of  premises  could  be  deemed 
guilty  of  felony  for  cutting  down  a  tree  growing  thereon, 
was  a  question  of  law  and  not  of  fact,  and  the  act  was 
deposed  to.  I  fully  agree  with  the  Court  in  thinking, 
that  it  is  highly  improper  to  frame  depositions  in  the 
terms  of  a  statute,  and  the  magistrates  should  be  an* 
swerable  for  the  acts  of  their  clerks  ;  for  the  depositions 
should  contain  not  only  the  language  of  the  witnesses, 
but  all  the  material  facts  to  which  they  depose.  But, 
although  a  magistrate  may  be  answerable  for  the  mis- 
conduct of  his  clerk,  the  defendant  is  not  liable  in  this 
form  of  action.  If  the  plaintiff  had  brought  a  special 
action  on  the  case  the  sequel  might  have  been  different. 
On  that,  however,  I  do  not  now  f^el  it  necessary  to  ex* 
press  an  opinion,  as  I  agree  with  the  Court  in  thinking 
that  this  rule  must  be  discharged. 


Gaselee,  J« — I  regret  that  I  feel  myself  compelled 
to  concur  in  the  opinion  expressed  by  my  Lord  Chief 
Justice  and  my  two  learned  brothers  that  this  action  can- 
not be  maintained.  The  words  of  the  statute  under  which 
the  plaintiff  was  committed  are  general,  and  not  limited 
or  confined  to  persons  in  relative  situations  of  life,  but 
extend  to  the  public  at  large ;  nor  does  the  act  contain 
any  exception  as  to  malicious  injuries  committed  by 
tenants  or  occupiers  against  their  landlords;  for  the 
words  are — *'  if  any  person  shall  unlawfully  and  ma- 
liciously cut,  destroy,  or  damage  the  whole  or  any  part 
of  any  tree,  growing  in  any  ground  adjoining  or  belong- 
ing to  a  dwelling  house,  if  the  injury  done  shall  exceed 
1/.,  he  shall  be  guilty  of  felony/'  The  defendant  acted 
on  his  general  authority  as  a  magistrate,  and,  by  virtue 
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of  the  statute,  he  was  empowered  to  inquire  whether  the 
offence  with  which  the  plaintiff  was  charged  would 
justify  his  commitment.  The  party  making  the  infor- 
mation alleged  that  the  plaintiff  had  been  guilty  of  an 
offence  directly  within  the  terms  of  the  statute,  viz.  of 
baviog  wilfiiUy  and  maliciously  destroyed  a  tree,  con- 
traiy  to  the  statute ;  and  if  there  was  a  probability  that 
the  act  dofte  amounted  to  a  felony,  the  defendant  was 
bound  to  commit,  as  in  an  ordinary  case.  If  the  plain- 
tiff had  been  charged  on  a  suspicion  of  having  com- 
mitted murder,  and  it  should  eventually  turn  out  that  no 
murder  had  been  committed,  or  that  it  was  committed 
by  another,  the  magistrate  would  not  be  liable  in  tres- 
IMss  for  having  caused  the  accused  party  to  be  com- 
mitted to  take  his  trial  for  the  crime  imputed  to  him. 
The  case  of  Crepps  v.  Durden  is  distinguishable,  as 
there  the  magistrate  had  a  power  not  only  to  investigate 
the  nature  of  the  complaint,  but  to  convict  the  party 
charged  with  the  offence;  and  having  convicted,  his 
jurisdiction  *  ceased,  as  the  party  had  only  incurred  one 
penalty,  although  he  had  committed  divers  offences  on 
the  same  day.  Here,  however,  the  defendant  had  juris- 
diction to  inquire  into  the  nature  of  the  offence  with 
which  the  plaintiff  was  charged,  and,  by  the  terms  of 
the  information  and  depositions  in  its  support,  it  fell 
expressly  within  the  terms  of  the  statute.  Although  I 
entertain  a  very  strong  opinion  with  regard  to  the  6b* 
jection  which  has  been  raised  as  to  the  sufficiency  of  the 
notice,  it  is  unnecessary  now  to  express  it.  The  case 
of  Stears  v.  Snnth,  although  only  a  nisi  prius  decision, 
was  determined  by  Lord  EUenborough,  who  nonsuited 
the  plaintiff,  and  it  does  not  appear  that  any  application 
was  irfterwards  made  to  the  Court  to  set  it  aside.  But, 
on  the  other  ground,  I  concur  with  the  Court  in  think* 

iag  that  this  rule  must  be 

Discharged. 
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Walsh  Bart,  and  Another,  Executors  of  Sir  Henry 
Strachey,  Bart.  t?.  Fussell. 

lessee  with  lei-  A  HIS  WHS  an  action  of  covenant  by  the  executors  of 
sor,  his  heirs  Sir  Henry  Strachey,  deceased.  The  declaration  stated, 
indemnify  the   that  heretofore^  and  in  the  lifetime  of  Sir  Henry  Strachey, 

overseers  for  ^^  ^j^  ^^  ^j^  j^th  March,  1792,  at  the  parish  of  Elm, 
the  time  bemg  ,  '  .     . 

of  the  parish     in  the  county  of  Somerset,  by  a  certain  indenture  then 

demised  we-  ^^^  ^^^^^  ""*^®  between  the  said  Sir  Henry  of  the  one 
raises  are  si-  part,  and  the  defendant  of  the  other  part;  the  said  Sir 
costs  and         Henry,   for   the  consideration  therein    mentioned,  did 

charges  by  rea-  demise,  lease,  and  to  farm  let,  unto  the  defendant,  his 
son  of  lessees  .   .  ,  .   . 

taking  an  ap-    executors,  administrators,  and  assigns,  all  that  remammg 

prentice,  or      ^^^  ^f  ^  messuage  or  dwelling-house,  with  the  mill, 

servant,  who     ^  ®  .    . 

ma^  thereby  stable,  and  garden  thereto  adjoining  and  belonging, 
Lint  wTtft     ^*"^^  Curtis's  Mill,  situate  and  being  within  the  parish 

or  become  of  Elm,  in  the  said  county  of  Somerset,  and  of  which  the 
chargeable  to         *j    c?*      rr  •      i    •      i  •       i  r>  /• 

the  parish,  is  ^^^^  ^^''  ^^^^}f  was  seised  in  his  demesne  as  of  fee, 
valid.   Such  a  together  with   all  out-houses,  ways,   waters,  &c.   and 

covenant  is  .....  ^ 

personal  and     appurtenances  whatsoever,  to  the  said  remaining  part  of 

w?A  the^and  ^®  **'^  messuage  or  dwelling-house,  mill,  and  premises 
and  lessoi's  belonging  or  in  anywise  appertaining:  To  have  and  to 
maintidn  "n^  ^^^^  ^^  same  to  the  defendant  for  a  certain  term,  as  in 
action  for  a      the  said  indenture  mentioned,  which  said  term  is  yet 

unexpired.  And  the  defendant,  for  himself,  his  exe« 
cutors,  administrators,  and  assigns,  did,  in  and  by  the 
said.indenture,  in  another  part  thereof,  covenant,  promise, 
and  grant  to  and  with  the  said  Sir  Henry,  his  heirs  and 
assigns,  amongst  other  things,  that  he,  the  defendant,  his 
executors,  administrators,  or  assigns,  should  and  would, 
from  time  to  time,  and  at  all  times  thereafter,  fully  and 
clearly  indemnify  and  save  harmless  the  churchwardens 
and  overseers  of  the  poor  of  the  parish  of  Elm  aforesaid, 
for  the  time  being,  and  all  and  singular  other  the  owners 
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and  occupiers  of  lands  and  tenements,  and  the  inhabit- 
ants of  or  within  the  parish  of  Elm  aforesaid,  for  the 
time  being,  of  and  from  all  manner  of  costs,  rates,  taxes, 
assessments,  and  charges  whatsoever,  for,  or  by  reason 
or  means  of  the  defendant,  his  executors,  administrators, 
or  assigns,  taking  an  apprentice  or  servant,  who  should 
thereby  gain  a  settlement  within,  or  become  chargeable 
to  the  parish  of  Elm  aforesaid ; — as,  by  the  said  inden- 
ture (reference  being  thereunto  had)  will  (amongst  other 
things)  more  fully  and  at  large  appear.  By  virtue  of 
which  said  demise,  the  defendant  entered  into  and  upon 
all  and  singular  the  said  demised  premises,  with  the 
appurtenances,  and  became  and  was  possessed  thereof. — 
The  plaintiffs  then,  after  alleging  performance  of  all  the 
covenants  in  the  indenture,  by  the  said  Sir  Henrys  in  his 
lifetime,  to  be  performed,  fulfilled,  and  kept; — assigned 
for  breach,  that  the  defendant  did  not,  nor  would,  from 
time  to  time,  and  at  all  times  thereafter,  fully  and  clearly 
indemnify  and  save  harmless  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Elm  aforesaid, 
for  the  time  being,  and  all  and  singular  other  the  owners 
and  occupiers  of  lands  and  tenements,  and  the  inhabitants 
of  or  within  the  parish  of  Elm  aforesaid,  for  the  time 
being,  of  and  from  all  manner  of  costs,  rates,  taxes, 
assessments,  and  charges  whatsoever,  for  or  by  reason 
or  means  of  the  defeudant,  his  executors,  administrators, 
or  assigns,  taking  an  apprentice  or  servant  who  should 
thereby  gain  a  settlement  within,  or  become  chargeable 
to  the  parish  of  Elm;  but,  on  the  contrary  thereof,  he 
the  defendant,  after  the  making  of  the  said  indenture, 
and  after  the  death  of  the  said  Sir  Henry,  and  during 
the  continuance  of  the  said  term,  to  wit,  on  the  Ist 
December,  1826,  took  a  certain  servant,  to  wit,  one 
WilHam  Lansdown,  within  the  true  intent  and  meaning 
of  the  said  indenture;  and  the  said  WilUam  Lansdown, 
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1889.  by  reason  of  his  being  such  servant  to  the  defendant,  did 
gain  a  settlement  within  the  p»ish  of  Elm  aforesaid,  and 
9.  within  the  troe  intent  and  meaning  of  the  said  indenture, 

to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid. 
The  plaintiffs  then  averred,  that  the  said  WUliam  Lansh 
down,  having  so  gained  such  settlement  as  aforesaid,  did 
afterwards,  to  wit,  on  the  14th  February,  ISS?^  by  reason 
of  the  premises,  become  chargeable  to  the  said  parish; — 
and  the  overseers  of  the  poor  of  the  parish  aforesaid  for 
the  time  being,  by  reason  thereof,  as  such  overseers  as 
aforesaid,  were  heretofore,  to  wit,  on  the  day  and  year 
last  aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  commencement  of  this  suit,  forced  and 
obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend, 
divers  large  sums  of  money,  amounting  in  the  whole  to 
a  large  sum,  to  wit,  to  the  sum  of  100/.,  in  and  about 
the  necessary  support,  maintenance,  and  sustaining  the 
said  William  Lamionm  and  his  family,  to  wit,  at  th^ 
parish  aforesaid,  in  the  county  aforesaid. 

To  this  declaration  the  defendant  pleaded  seven  pleas 
in  bar;  the  first  six  concluding  to  the  country,  and  on 
which  issues  were  joined.  In  the  last,  the  defendant 
alleged,  that  the  plaintiffs,  executors  as  aforesaid,  had 
not,  at  any  time  since  the  making  of  the  said  indenture 
hitherto,  been  in  anywise  damnified,  by  reason  or  means 
of  any  matter,  cause,  or  thing  in  the  said  indenture  men^ 
tioned.    And  this.  Sec.  wherefore^  &c. 

To  this  plea,  the  plaintiffs,  executors  as  aforesaid, 
demurred  specially,  and  assigned  for  causes,  that  the 
defendant  had,  in  and  by  his  said  plea,  attempted  to  put 
in  issue,  to  be  tried  by  a  jury,  a  question  of  law,  and  not 
of  fact;  and  also,  for  that  the  defendant,  in  and  by  his 
said  plea,  did  not  plead  or  set  forth  any  (act,  matter,  or 
thing,  which  is  any  bar  to  the  declaration  of  the  plaintiffs. 
And,  that  the  defendant,  in  and  by  his  said  plea,  con- 
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fessed  the  dedaration  of  the  plaintiffs^  and  the.  matters 
ibereiB  contained,  but  did  not  in  any  manner  avoid  the 
same*  Andalso,  for  that  the  plea  was  wholly  repugnant^ 
and  in  other  respects  uncertain,  informali  and  insufficient. 
Sec    The  defendant  joined  in  demurrer. 
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WUdif  Serjt.y  for  the  plaintiffs*  The  plea  demurred 
to  is  bad  in  substance,  because  it  admits  a  breach  of 
covenant,  but  denies  that  anj  damage  has  actually 
accrued ;  whereas,  damage  is  a  legal  consequence  of  the 
breach  of  covenant.  But  the  defendant  insists,  that 
the  covenant  on  which  the  action  is  founded,  as  set  out 
in  the  declaration,  is  illegal  and  void.  The  action  is 
well  brought  by  the  plaintiffs,  as  executors  of  Sir  Henry 
Straebty,  the  lessor,  as  the  covenant  in  question  is  a  pern 
sonal  covenant,  and  does  not  run  with  the  land,  accord- 
ing  to  the  distinction  laid  down  in  Spencer's  case  (a), 
between  collateral  covenants  and  such  as  run  with  the 
land  ^^-the  latter  must  be  such  as  affect  the  demised  land 
itself,  and  not  merely  the  collateral  interest  of  the  lessor; 
and  that  principle  was  recognized  and  established  in 
Btiily  v.  Walls  (6),  which  shews  that  a  prejudice  to  the 
reversioner  need  not  be  certain,  nor  is  it  necessary  that  it 
should  arise  during  the  term.  The  covenant  does  not 
prohibit  the  defendant  from  employing  apprentices  or 
servants,  but  is  merely  a  covenant  requiring  him  to  in« 
demnify  the  parish  against  any  costs  the  overseers  might 
be  put  to  by  reason  of  the  defendant's  takii^  an  aj^ren-* 
tice  or  servant,  who  should  thereby  gain  a  settlement,  oc 
become  chargeable  to  the  parisfi.  It  must  be  assumed 
that  the  defendant  entered  into  the  covenant  voluntarily, 
and  that  he  knew  its  purport  and  effect  at  the  time  the 
tfideiiture  'yiras  eaecuted,  and  there  is  nothing  to  prevent 

(a)  5  Co.  Rep.  16  9u  •  (6)  3  Wib.S5. 
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poor  persons  from  being  employed  by  him  in  the  parish 
of  Elm.     In  the  case  of  the  Mayor  of  Congkton  v.  PaU 
itson  (a),  where^  in  a  lease  of  land,  with  liberty  to  make  a 
water-course  and  erect  a  mill,  the  lessee  covenanted  for 
himself,  his  executors,  administrators,  and  assigns,  not 
to  hire  persons  to  work  in  the  mill,  who  were  settled  in 
other  parishes,  without  a  parish  certificate ;  it  was  held 
that  the  covenant  did  not  run  with  the  land  or  bind  the 
assignee  of  the  lessee.  Although  the  argument  and  judg- 
ment of  the  Court  were  confined  to  that  point,  yet  that 
case  is  an  express  authority  to  shew,  that  a  covenant  to 
bear  a  burthen  occasioned  by  the   introduction   of  a 
manufactory  mto  a  parish  is  valid,  as  it  does  not  operate 
in  restraint  of  trade.     But,  it  may  be  said,  that  the  cove- 
nant in  question  is  an  unreasonable  covenant,  and  against 
the  policy  of  the  poor  laws ;  as,  by  the  defendant's  in- 
demnifying the  parish  officers,  it  took  away  from  them 
all  motives  of  economy,  and  was  injurious  to  the  due 
regulation   and  management  of  the   poor.      But,   the 
defendant  might  have  engaged  labourers  and  servants, 
and  employed  them  in  the  mill  and  premises  demised, 
without  making  them  chargeable  to  the  parish  or  con- 
ferring settlements  upon  them.  The  only  onus  the  lessor 
intended  to  throw  on  the  defendant  at  the  time  of  his 
contracting  for  the  lease  was,  that  the  parish  in  which  the 
premises  were  situate  should  not   be   burthened   with 
additional  poor;    and  the  lessor  was  seised   of  lands 
within  the  parish  besides  those  demised  to  the  defend- 
ant; and  as  it  is  alleged  in  the  declaration  that  the  plaintiff 
was  seised  in  fee  of  the  premises  in  question,  it  was  un- 
necessary to  aver  or  shew  that  he  was  the  occupier;  for» 
in  Btdlard  v.  Harrison,  where,  in  trespass,  tlie  defend- 
ant pleaded  two  special  pleas  of  justification,  prescribing 

(a)  10  East,  130. 
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for  a  right  of  way.  Lord  EllerAorough  said  {a\  "  Thi» 
record  is  full  of  a  vast  number  of  prurient  novelties  in 
pleadings  and  there  is  one  that  has  not  been  touched 
upon  in  argument.     For  what  is  alleged  in  these  pleas, 
that  the  defendant  is  seised  in  fee,  and  also  in  the  occu-> 
patiott  of  the  farm,  every  pleader  knows  is  not  usual  nor 
necessary;  for  the  alleging  a  seisin  in  fee  virtually  in- 
cludes an  occupation,  unless  the  contrary  be  shewn." 
It  must  be  assumed,  that  the  defendant  obtained  the 
premises  at  a  reduced  rent  in  consideration  of  the  cove-> 
nant  in  question,  and  it  was  only  to  indemnify  the  parisb 
against  his  own  acts ;  and  if  he  had  covenanted  to  con- 
tribute personally  to  the  relief  and  maintenance  of  the 
poor  of  the  parish,  it  would  be  a  good  covenant.    Al« 
though  a  covenant  in  general  restraint  of  trade  is  illegal 
and  void,  yet,  if  there  be  a  mere  partial  restraint,  and 
founded  on  an  adequate  consideration,  it  is  a  sufficient 
answer  to  the  objection;  and  here  the  consideration  was 
the  beneficial   occupation,  and   there  is  consequently 
nothing  unreasonable  in  it.     In  the  case  of  The  King  v# 
The  Inhabitants  of  Mursley,  Buller,  J.,  said  (6), '' The 
master  may,  if  he  please,   hire  a  servant  for   a  less 
time  than  a  year,  for  the  express  purpose  of  preventing 
his   gaining    a  settlement;"   and  Grose,  J.,  concurred 
in    that  opinion.     A   security   given   to    overseers    to 
indemnify   the  parish  against  charges   to   which   they 
may  be  subject  by  the  birth  of  an  illegitimate  child,  is 
good,  according  to  the  case  of  Cole  v.  Gower  (c).    Every 
pauper  must  have  a  place  of  settlement;  and,  as  he  is 
entitled  to  relief  in  the  parish  in  which  he  derives  a  set- 
llement,  the  mere  circumstance  of  locality  is  immaterial; 
and  here  the  defendant  was  not  restrained  from  employing 
the  poor  in  the  parish  in  which  the  premises  were  situate, 

(a)  4  Mau.  &Selw.S93.      (fr)  1  TermBep.d95.      (c)  6  East,  110. 
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and  the.  only  burthen  cast  upon  hioi  was,  that  he  6bi>uM 
indemoify  the  pariah  iq;aiii8t  the  expenses  of  those  per- 
sons who  should  become  chargeable  by  his  own  actey 
and  he  might  have  any  number  of  apprentices  or  serf  ants 
he  pleased,  and  employ  them  on  the  demised  premises, 
without  their  gaining  a  settlement,  or  becoming  charge- 
able to  the  parish. 


Stephen^  Serjt,  for  the  defendant.  The  covenant 
declared  on  is  illegal  and  void  :on  diree  grounds  :*«-fir8t, 
as  being  in  restraint  of  trade;  secondly,  because  it  is 
unreasonable ;  and  lastly^  as  being  contrary  to  the  gene«- 
ral  policy  of  the  poor  laws.  First,-  it  has  long  been  an 
established  principle,  that  all  stipulations  or  contracts  in 
restraint  of  trade  are  illegal  and  void,  as  tiieyara  against 
the  benefit  of  the  commonwealth ;  and,  according  to  the 
case  of  Coyote  v.  Bacheler  {a),  it  is  not  necessary  that 
there  should  be  an  absolute  prohibition  or  restraint,  for 
if  a  party  be  abridged  of  his  trade  and  living,  it  is  suffi- 
cient. It  therefore  follows,  that  a  covenant  which  tends 
to  the  general  discouragement  of  trade,  is  void;  and  a 
particular  or  partial  restraint  is  illegal,  unless  it  be 
founded  on  an  adequate  consideration.  In  Hnrtfy  v. 
Rice  (b) J  it  was  held,  that  a  contract  tending  to  discourage 
marriage  was  illegal,  as'  being  against  the  sound  policy 
of  the  law;  and  Lord  EUetAoraugh  said,  ''  We  have  tio 
scales  to  weigh  the  degree  of  effect  it  woatd  hare  on  the 
human  mind;  the  distinct  and  immediate  tendency  of  the 
restraint  stamps  it  as  an  illegal  ingredient  iu'the'contract/' 
But  the  leading  case  on  this  subject  is  that  of  Mitekel  v. 
Reynolds  (o),  where  it  was  resolved  by  the  Court,  after 
several  arguments  at  the  bar,  that  general  restraints  of 
trade,  whether  by  bond^.  covenant,  op  promise,  either 

(a)  Cm.  Bliz.  873.         <6)  10  East,  2S.  (c)  1  P.  Wins.  181. 
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with  or  without  consideration,  are  void^  and  that  particriay 
restraints,  without  consideratioB,  nre  also  void;  and  that 
if  the  consideratioa  does  not  appear  so  as  to  make  the  oo9p 
tract  rcasonaMe  and  useful,  a  Court  of  farar  will  presume 
diat  it  is  not  valid;  on  the  fproands,  that  it  is  not  only  of 
no  benefit  to  the  pasty  bound,  but  a  general  mischief  to  the 
public.  Here,  although  the  covenant  is  not  in  terms  in 
general  restraint  of  trade,  yet  it  tends  to  that  end,  as  it 
psohibits  the  defendant  from  employing  servants,  within 
the  parish  where  the  premises  are  situate*  The  prin- 
ciples established  in  Mitchel  v.  Reynoldt  have  been  since 
recognized  and  adopted,  particularly  in  the  late  case,  of 
Homer  v.  Ashford  (a),  where  all  the  previous  authorities 
were  referred  to  and  considered.  There,  however,  the 
Court  were  of  opinion  that  the  deed,  as  set  out  in  the 
declaration,  disclosed  a  sufficient  legal  consideration,  and 
also  that  it  was  a  reasonable  consideration.  But  se- 
condly, the  covenant  in  question  is  unreasonable.  It 
imposes  upon  the  defendant  a  liability  fi>r  a  term  of 
unlimited  duration,  it  not  being  restricted  to  the  term 
demised  nor  confined  to  the  lifetime  of  the  parties,  aa 
the  defendant  covenanted  for  himself,  his  executors^ 
administrators,  and  assigns,  with  the  lessor,  hia  heirs, 
and  assigns*  Besides,  the  lessor  cannot  prescribe  a 
particular  mode  in  which  a  lessee  is  to  carry  on  hia 
business,  or  the  servants  he  may  chuse  to  employ,  or 
the  parishes  or  districts  from  which  they  may  be  engaged. 
Lastly,  the  covenant  is  void^  as  being  against  the  poliig^ 
of  the  poor  laws.  Although  it  was  decided  in  the  case 
of  The  King  v.  Mursley,  that  a  master  may  hire  a  servant 
for  a  less  period  than*  a  year  to  prevent  his  gaining  a 
settlement,  yet  here  the  breach  assigned  is,,  that  the  de- 
fendant took  a  servant,  who- thereby  gained  a^  settlement 
within,  and  became  chargeable  to-  the  parish,  and  even  iC 

(a)  11B.  Moore,  91, 
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he  had  employed  casual  poor,  he  would  have  been  liable 
for  a  breach  of  covenant.     The  covenant  is  not  founded 
on  a  good  or  sufficient  consideration;  it  tends  to  prohibit 
the  defendant  from  employing  as  many  servants  as  he 
otherwise  would ,  by  which  the  parish  would  be  relieved 
from  the  burthen  of  maintaining  such  paupers  as  might 
enter  into  the  defendant's  service;  besides  which  it  is 
highly  prejudicial  to  the  labouring  classes;  and  Black" 
stone,  J.,  after  enumerating     the  different  modes    by 
which  settlements   may  be  acquired,   and,  referring  to 
hiring,  service,  and  apprenticeship,  says  (a),  "This  is 
meant  to  encourage  application  to  trades,  and  going  out 
to  reputable  services/'    The  covenant  in  question  would 
frustrate  that  object,  as  it  would  prevent  the  defendant 
from   hiring  servants  from  other  parishes  or  districts, 
which  would  be  highly  injurious  to  them ;  besides  which 
it  would  hold  out  an  inducement  to  the  overseers  of  the 
parish  of  Elm  to  dispose  of  the  funds  appropriated  to 
the  relief  of  the  poor  in  prodigality  and  waste^  which  is 
decidedly  contrary  to  the  object  of  the  poor  laws,  and 
the  office  and  duty  of  the  overseers;  and  Blackstone,  J., 
says,  (6) :    *'  The     two   great  objects    of    the    statute 
43  Eliz.  c.  2,  by  which  overseers  are  appointed,  are — 
first,  to  relieve  the  impotent  poor;  and  secondly,  to  find 
employment  for  such  as  are  able  to  work,  and  this  prin- 
cipally by  providing  stocks  of  raw  materials  to  be  worked 
up  at  their  separate  homes,  instead  of  accumulating  all 
the  poor  in  one  common  workhouse;"  and   here  the 
defendant  would  have  found  them  employment,  but  for. 
the  prohibitory  covenant  in  the  lease. 

But  even  if  the  covenant  be  not  void  on  either  of 
these  grounds,  the  action  is  improperly  brought  by  the 
plaintiffs,  as  executors  of  the  lessor,  and  therefore  the 
declaration  cannot  be  supported.     It  being  alleged  that 

(a)  Vol.  i.  364.  (6)  Ibid.  360-1. 
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the  testator  was  seised  in  fee,  and  the  covenant  being 
made  to  him  and  his  heirs,  the  action  should  have  been 
brought  by  the  heir  or  party  beneficially  entitled,  who 
would  be  entitled  to  damages  for  a  breach  of  the  cove- 
nant, which  affects  the  value  of  the  land  demised ;  and  it 
does  not  follow  that  the  interest  descends  to  the  exe- 
cutors or  personal  representatives  of  the  deceased.  The 
premises  might  have  been  assigned  to  a  stranger,  during 
the  lifetime  of  the  lessor,  and  although  it  is  alleged  that 
he  was  seised  in  fee,  it  does  not  appear  that  he  was  the 
occupier;  and  if  not,  he  could  not  be  liable  to  the  pay- 
ment of  poor  rates,  or  be  chargeable  to  the  relief  of  the  poor. 
The  plaintiffs,  therefore,  must  be  considered  as  strangers  in 
point  of  interest;  and  although,  in  the  Mayor  of  Congleton 
v.  Pattison,  it  was  held  that  those  covenants  alone  which 
tend  directly,  and  not  merely  through  the  intervention  of 
collateral  causes,  to  improve  the  estate,  run  with  the 
land ;  yet  here,  as  was  said  in  the  argument  in  that  case, 
the  question  is  blended  with  the  general  policy  of  the 
country,  which  may  be  affected  by  a  stipulation  not  to 
employ  servants  out  of  other  parishes  or  districts. 
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Wilde,  Serjt.,  in  reply.  Although  it  has  been  mainly 
contended  that  the  covenant  is  void,  its  tendency  being 
in  restraint  of  trade,  and  the  opinion  of  Blacksione^  J* 
has  been  relied  on  in  support  of  that  objection,  who 
says  (a),  **  That  the  practice  of  accumulating  all  the 
poor  in  one  common  work-house,  puts  the  sober  and 
diligent  upon  a  level  with  those  who  are  dissolute  and 
idle;"  yet,  if  such  work-houses  were  not  established, 
the  increase  of  poor  rates  would  be  incalculable.  The 
defendant  could  not  carry  on  his  trade,  unless  he  occu- 
pied the  premises  demised ;  and  if  he  took  them  in  the 
expectation  of  its  being  a  beneficial  occujibtion,  he  must 

^  (a)  1  Bl.  Com.  361. 
VOL.  II.  U 
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also  be  subject  to  the.  restrictioDs  imposed  on  him  bj 
the  terms  of  the  lease.  The  Court  will  presume  that 
there  was  a  reasonable  consideration  for  the  defendant's 
entering  into  the  covenant,  as  in  Homer  v.  Ashford. 
There  is  nothing  to  shew  that  any  inconvenience  or  in- 
jury will  result  to  the  public  from  the  introduction  of  the 
covenant,  as  it  is  confined  to  the  indemnifying  the  parish 
against  any  paupers  which  the  lessee  might  cause  to 
become  chargeable.  It  therefore  depended  on  his  acts 
alone,  and  he  might  employ  poor  within  the  parish  in 
such  a  manner  as  not  to  entitle  them  to  gain  a  settlement 
by  such  service.  Although  it  is  said  that  the  action  is 
improperly  brought  by  the  executors  of  the  lessor,  yet 
there  is  no  weight  in  the  objection,  as  the  covenant  is  a 
personal  covenant,  and  does  not  run  with  the  land;  and 
as  the  contract  was  made  for  the  personal  benefit  of  the 
testator,  his  executors  are  entitled  to  sue  for  a  breach  of 
it  after  his  death.  Again,  it  has  been  urged  that  the 
covenant  has  a  tendency  to  induce  the  overseers  of  the 
poor  to  misapply  the  funds  which  are  raised  for  their 
support;  yet  that  is  a  remote  circumstance,  and  it  is  not 
to  be  assumed  that  it  would  induce  the  parish  officers  to 
be  guilty  of  a  breach  of  duty.  A  question  nearly  similar 
to  the  present  was  brought  before  the  Court  of  King's 
Bench,  in  the  case  of  Hill  v.  Easiaff{a)^  on  demurrer  to 
a  covenant  contained  in  the  condition  of  a  bond  given 
by  the  overseers  of  one  parish  to  the  overseers  of  another, 
to  indemnify  the  latter  from  all  costs  which  might  be 
incurred  by  them,  by  reason  of  a  person  having  appren- 
ticed himself  to  a  parishioner,  and  who  might  thereby 
become  chargeable  to  the  parish,  and  none  of  the  objec- 
tions  now  raised  were  resorted  to  in  that  case,  and  the 
Court  held  the  covenant  to  be  binding. 

Cur.  adv.  vult. 

{a)  See  3  Moore  &  Payne,  470. 
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TiNOAL^  C.  J.,  now  delivered  the  judgment  of  the 
Court  as  follows : — 

The  plaintiffs  declared  in  covenant,  as  executors  of 
Sir  Henry  Strachey^  upon  an  indenture  of  demise,  beard- 
ing date  the  12th  March,  1792,  and  made  between  the 
said  Sir  Henry  of  the  one  part,  and  the  defendant  of  the 
other  part;  by  which  certain  premises  in  the  parish  of 
Elm  were  demised  to  the  defendant,  for  a  term  not  yet 
expired,  and  the  indenture  contained  a  covenant,  by 
which  the  defendant,  for  himself,  his  executors,  adminis- 
trators, and  assigns,  did,  in  and  by  the  said  indenture, 
covenant,  promise,  and  grant  to  and  with  the  said  Sir 
Henry t  his  heirs  and  assigns  (amongst  other  things),  that 
he,  the  defendant,  his  executors,  administrators,  or  as* 
signs,  should  and  would,  from  time  to  time,  and  at  all 
times  thereafter,  fully  and  clearly  indemnify  and  save* 
harmless  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Elm  for  the  time  being,  and  all  and 
singular  other  owners  and  occupiers  of  lands  and  tene* 
ments,  and  the  inhabitants  of  or  within  the  parish  of 
Elm  for  the  time  being,  of  and  from  all  manner  of  costs, 
rates,  taxes,  assessments,  and  charges  whatsoever,  for  or 
by  reason  or  means  of  the  defendant,  his  executors,  ad* 
ministrators,  or  assigns,  taking  an  apprentice  or  servant, 
who  should  thereby  gain  a  settlement  within,  or  become 
chargeable  to,  the  parish  of  Elm  aforesaid;  and  then 
assigned  as  a  breach  that  the  defendant  would  not  indem* 
nify  and  save  harmless  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  Elm,  from  all  costs  by  rea* 
son  of  his  taking  an  apprentice  or  servant,  who  should 
thereby  gain  &  settlement:  but  on  the  contrary  thereof, 
he,  the  defendant,  after  the  making  of  the  said  indenture, 
and  after  the  death  of  the  said  Sir  Henry,  and  during 
the  continuance  of  the  said  term,  to  wit,  on  the  1st 
December,  1826,  took  a  certain  servant,  to  wit,  one 
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William  Lansdaton,  within  the  true  intent  and  meaning 
of  the  said  indenture;  and  the  said  William  Lansdown, 
by  reason  of  his  being  such  servant  to  the  defendant,  did 
gain  a  settlement  within  the  parish  of  Elm  aforesaid,  and 
within  the  true  intent  and  meaning  of  the  said  indenture^ 
to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid, 
and,  having  gained  such  settlement,  became  chargeable 
to  the  parish  of  Elm. 

The  defendant  pleaded  several  pleas  in  bar,  to  the  last 
of  which  there  was  a  demurrer  and  joinder;  and  the 
question  which  ultimately  arose  was,  whether  the  cove- 
nant was  a  valid  covenant  in  law.  It  was  contended  on 
the  part  of  the  defendant — First,  that  the  plaintiffs  had 
no  interest  which  could  authorise  them  to  maintain  an 
action;  and  secondly,  that  the  covenant  was  void,  on  the 
grounds  that  it  was  unreasonable ;  that  it  was  in  restraint 
of  trade,  and  against  the  policy  of  the  poor  laws ;  inas- 
much as  it  took  away  from  the  overseers  any  reason  for 
economy,  and  was  injurious  to  the  poor  themselves;  but 
we  do  not  think  that  any  of  the  objections  are  maintain- 
able. As  to  the  first,  the  covenant  being  an  express 
covenant  with  the  lessor,  and  not  being  a  covenant 
running  with  the  land,  an  action  lies  for  the  breach 
thereof,  in  the  name  of  the  personal  representatives  of 
the  covenantee,  who  become  trustees  for  the  persons, 
whoever  they  may  be,  who  are  beneficially  interested  in 
the  performance  of  the  covenant. 

As  to  the  objections  to  the  covenant  itself,  we  do  not 
think  that  any  of  the  consequences  above  stated  flow  so 
naturally  and  necessarily  from  the  observance  of  thia 
covenant,  as  to  call  upon  the  Court  to  hold  it  to  be 
void.  It  is  not  contended  that  the  covenant  is  illegal  on 
the  ground  of  the  breach  of  any  direct  rule  of  law,  or 
the  direct  violation  of  any  statute ;  and  we  think  that,  to 
hold  it  to  be  void  on  the  ground  of  its  impolicy  or  incon- 
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venience.  we  ought  to  be  clearly  satisfied  that  the  per*        1899. 
formance  of  it  would  be  necessarily  attended  with  injury 
or  inconvenience  to  the  public.     But  such  is  not  the 
case.     There  is  nothing  in  the  covenant  which  will  pre- 
vent the  poor  generally  from  being  employed  by  the 
defendant;  he  may  employ  as  servants  or  apprentices 
the  poor  of  that  parish,  who  may  be  sufficient  for  the 
service  of  the  mill;  he  may  employ  in  those  capacities 
the  poor  who  have  settlements   in  other  parishes,  but 
who  have  certificates  from  those  parishes;  or  he  may, 
in  the  case  of  servants,  hire  them  for  a  less  period  than 
a  year,  and  thereby  prevent  them  altogether  from  gaining 
a  settlement.     There  is  consequently  no  general  restraint 
of  the  poor  from  being  employed  in  the  service  of  the 
defendant  in  this  particular  parish ;  and  as  to  any  abstract 
right  in  a  pauper  to  obtain  a  settlement  in  any  parish  he 
chuses  to  select,  as  he  must  have  a  settlement  some- 
where, the  law  will  not  consider  a  settlement  in  one 
parish  rather  than  another  as  any  benefit  to  the  poor. 
If  the  objections  urged  in  this  case  had  been  entitled  to 
weight,  we  think  they  would  not  have  been  omitted  in 
the  case  of  The  Mayor  of  Conghton  y.Pattison  (a);  for 
although  the  question    in  that  case  was,  whether  the 
covenant  ran  with  the  land  or  not,  this  objection  would 
at  once  put  an  end  to  the  action.     In  Hill  v.  Eastaff(b), 
which  was  argued  in  the  Court  of  King's  Bench,  in 
Easter  Term,  1819*  where  an  action  of  debt  was  brought 
upon  a  bond,  conditioned  that  the  obligors,  who  were 
the  churchwardens  and  overseers  of  one  parish,  should 
indemnify  the  obligees,  who  were  the  churchwardens 
and  overseers  of  another  parish,  and  all  the  inhabitants 
of  that  parish,  from  all  costs,  charges  and   expenses,, 
which  might  be  incurred  by  the  latter  parish,  by  reason 
of  one  Stevenson  having  put  himself  apprentice  to  one 

(a)  10  East,  2S0.         (6)  Not  reported.  Vide  ante  390,  (a> 
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Moore^  in  the  latter  parish :   the  Court  gave  judgment 
Walsh        ^^^  ^^  plaintiffs,  and  some  of  the  objections  above  raised 
V-  would  have  applied  as  well  to  that  case  as  to  the  present. 

FuSSELL.  . 

Upon  the  whole,   therefore,  we   think   that  judgment 
should  be  given  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


FoRDE  V.  Skinner,  (a) 

Cutting  off  the  1  RESPASS  for  an  assault  and  false  imprisonment,  with 
in  a  poorhouse  ^  connt  for  a  common  assault.  Plea,  the  general  issue. 
hy  force  and  The  defendants  were  the  parish  officers  of  the  parish 
will  is  an  as-  of  N infield,  in  Sussex;  and  the  plaintiff  was  a  young 
sault;  **"^  ®Y"  woman,  who  was  a  pauper  in  the  poor  house  there.  The 
was  done  mail-  false  imprisonment  was  not  proved;  and  the  assault 
missiWeTn^n  complained  of  was,  that  on  the  10th  of  December,  1829, 
action,  to  in-    the  defendants  sent  for  the  plaintiff  into  a  room  in  the 

crease  the  da-  ,  i  •      i.  t  •        i 

wages.  poor  house,  and  by  force,  and  agamst  her  consent,  cut 

off  her  hair ;  and  it  appeared,  that  in  the  struggle  occa- 
sioned by  her  resisting,  one  of  her  arms  was  bruised.  It 
was  shewn  that  the  plaintiff  wore  long  hair,  and  kept  it 
in  a  clean  and  neat  state :  and  there  was  also  evidence 
given  that  when  the  plaintiff  had  shortly  before  gone 
with  two  of  the  defendants  before  the  magistrates  at 
Battle,  one  of  the  defendants  said,  alluding  to  the  plain- 
tiff and  her  sister,  who  was  also  in  the  poor  house,  that 
he  would  soon  do  something  "  to  take  their  pride  down.** 
It  also  appeared,  that  the  sister's  hair  was  cut  off  in  a 
similar  way. 

(a)  This  and  the  four  foUowing  cases  are  taken,  by  permission^ 
from  Messrs.  Carrington  and  Payne's  Reports. 
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Batley,  J.,  (in  summing  up). — However  desirable 
such  a  regulation  as  that  of  cutting  ofiF  the  hair  of  per* 
sons  in  a  poor  house  may  be  with  regard  to  health  and 
cleanliness,  yet  it  is  altogether  unauthorised  by  law,  and 
is  a  wrongful  act^  if  done  without  the  consent  of  the 
party.  If,  in  this  case,  it  was  done  violently  and  with 
force,  and  with  the  malicious  intent  imputed,  namely,  of 
**  taking  down  their  pride,"  and  not  with  a  view  to  clean* 
liuess,  that  will  be  an  aggravation,  and  ought  to  increase 
the  damages.  You  will  therefore  decide  on  the  motives 
which  actuated  the  defendants,  and  according  to  that 
decision  you  will  estimate  the  amount  of  damages. 
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V, 

Skinner. 


Verdict  for  the  plaintiff,  damages  60/. 


Phillips  v.  Wimburn,  Gent.  8ic. 

Trespass  for  an  assault  and  false  imprisonment.  Plea, 
the  general  issue,  and  several  special  pleas  of  justification. 
A  witness  for  the  plaintiff  proved  a  dispute,  and  charge 
given  to  a  constable,  who  took  the  plaintiff  to  a  police 
oCBce;  and  he  stated  that  the  defendant  was  sworn,  and 
stated  his  case  at  the  oflSce  against  the  plaintiff.  The 
witness  was  commencing  his  account  of  what  the  defend* 

ant  said,  when 

« 

Riusell,  Seijt.,  objected  that  the  parol  evidence  was 
not  receivable,  as  the  presumption  of  law  was,  that  what 
took  place  at  a  police  office  was  taken  down  in  writing. 


It  is  to  be  pre- 
sumed that 
what  is  stated 
on  oath  before 
a  magistrate  is 
taken  down  in 
writing;  and 
parol  evidence 
of  such  a  state- 
ment is  not  re- 
ceivable, un- 
less it  be  first 
shewn  that  it 
was  not  so 
taken  down. 


Tin  DAL,  C.  J.,  was  of  that  opinion. 


The  witness  being  asked,  said,  that  he  did  not  see  any 
thing  taken  down  in  writing. 
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Wilde,  Serjt.y  submitted,  that,  as  a  general  rule,  it 
would  be  inconvenient  to  hold  that  there  was  a  general 
presumption  of  law,  that  statements  were  taken  down  in 
writing,  when  the  witness  said,  that  he  did  not  see  that 
any  thing  was  so  taken  down. 


Tin  DAL,  C.  J. — I  think,  that,  when  it  appears  that  a 
witness  was  sworn,  we  must  presume  that  what  he  said 
was  taken  down  in  writing.  Sometimes  a  party  goes  into 
a  police  office  and  states  a  complaint,  which  goes  off  with- 
out his  being  sworn,  and  then  it  may  not  be  taken  down 
in  writing.  You  may  call  the  magistrate's  clerk,  and  he 
will  tell  you  whether  there  was  any  thing  taken  down  in 
writing  or  not. 

Verdict  for  the  plaintiff. 


The  King  v,  William  Birket. 

siealb""  a"' '^^  INDICTMENT  for  stealing  a  sAeep,  the  property  of 
sheep.    Proof   Heart/  BenwelL 

stXl"  w\"sT^      ^^^^  prosecutor,  in  answer  to  questions  put  by  the 
lamb.    Held,  a  Learned  Judge,  said,  that  the  stolen  animal  was  under  a 

ance   and  the  J^^^  ^'^^  ^"^  ^^^^  ^^  should  call  it  a  lamb. 

prisoner  ac- 
quitted. 

BoLLAND,  B. — Upon  this  evidence  I  must  direct  an 
acquittal*  In  this  indictment,  the  animal  in  question 
ought  to  have  been  called  a  lamb.  Animals  of  this  kind 
are  lambs,  and  not  sheep  till  they  are  a  year  old.  There 
was  a  case  lately  before  the  twelve  judges,  in  which  a 
man  had  been  indicted  at  the  Old  Bailey,  and  tried 
before  Parke,  J.,  for  stealing  a  sheep,  and  it  appear- 
ing at  the  trial  that  the  animal  was  a  ewe,  the  twelve 
judges  held,  that  the  prisoner  could  not  be  convicted,  as 


r 
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the  statute  used  the  words  '^  ram,  ewe^  sheep/'  8cc.,  and 
that  if  the  animal  was  in  feet  a  ewe,  the  indictment  must 
so  describe  it;  and  it  was  not  enough  to  use  the  general 
term  sheep.  If  a  ewe  is  stolen,  it  must  be  called  a  ewe 
in  the  indictment;  and  so  a  lamb  must  be  called  a  lamb ; 
but  a  wether  should  be  described  as  a  sheep  (a). 
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(a)  By  the  sUt.  7  &  8  Geo.  4, 
c.  89, 8.  S4,  it  is  enacted, "  that  if 
any  person  shall  steal  any  horse, 
mare,  gelding,  colt,  or  filly,  or  any 
bull,  cow,  01,  heifer,  or  calf,  or 
any  ram,  ewe,  sheep,  or  lamb,  or 
shall  wilfully  kill  any  of  such  cat- 
de,  with  intent  to  steal  the  car- 


Verdict,  Not  Guilty. 

case,  or  skin,  or  any  part  of  the 
catde  so  killed,  every  such  offen- 
der shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall 
suffer  death  as  a  felon."  Vide 
Resy.  Lpomj  R.  &  M.  C.  C.  160; 
Rex  V.  PudMfooty  Id.  247. 


1829. 


The  King 

V. 
BiRKET. 


The  King  v.  Reader  and  Turner. 

An  indictment 
The  prisoners  were  tried   before  Parke,  J.,  at  the  for  arson,  un- 

.  .  .  .       der  7  &  8  Cr .  4, 

Cambridge   Summer   Assizes,   in    1829,    upon   an   in-  c.  30,  charging 

dictment,  which  in  the  first  count,  charged  them  with  5*^®  offence  ro 
'  ^  '  o  nave  been 

havmg  '^  feloniously,  voluritarily,  and  maliciously,'^  set  committed 
fire  to  and  burnt  a  certain  bam.    The  second  count  fjohmUirily/' 
charged  them  with  having  "  feloniously,  voluntarily,  and  *"d  malicious- 
maliciously,''  set  fire  to  and  burnt  a  certain  stack  of  straw,  <«  feloniously, 

against  the  form  of  the  statute.     And  there  were  two  «»Wtt%and 
°  ^     ^  ^  maliciously, 

other  counts  exactly  similar,  for  burning  the  bam,  except  is  bad. 
that  they  laid  the  property  in  other  persons;  and  con-  gcribeWe  pro- 
eluded  against  the  form  of  the  statute.  perty  burned 
It  appeared  that  the  prisoners  had  set  fire  to  a  bam,  \i  jg  proved  to 

and  also  to  a  stack  of  what  in  Cambridgeshire  is  called  ^  ^H^- 

°  An  indict- 

haulm,  and  in  some  other  counties  stubble.  ment,  at  com- 

mon law,  for 
burning  a  barn. 

Smith,  for  the  prisoners,  objected,  first,  that  this  haulm  must  describe 
set  fire  to  was  not  straw  within  the  meaning  of  the  act  of  ^^inine 
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Parliament,  7  &  8  Geo.  4,  c.  30,  s.  17-      Secondly,  that 
the  first  count  was  bad,  as  it  did  not  state  that  the  bam 
V,  was  full  of  com,  which  was  essential,  as  that  count  was 

Turner"  framed  at  common  law.  Thirdly,  that  the  three  latter 
counts,  which  were  framed  under  the  statute  7  &  8  Geo* 
4,  c.  SO,  ss.  ^  and  i7»  were  bad,  as  they  stated  the  of- 
fence to  have  been  committed  *^  feloniously,  voluntarily, 
and  maliciously/*  instead  of  charging  it  to  have  been 
done  '^  feloniously,  unlawfully,  and  maliciously,^  accord- 
ing  to  the  words  of  the  statute. 

Parke,  J.,  reserved  th^  poinls«    • 


(  I. 


Vaughan,  B.»  now  delivered  the  opinion  of  the  twelve 
Judges,  who  were  unanimously  of  opinion  that  the  indict- 
ment was  bad  upon  all  the  objections  taken  at  the  trial. 

The  prisoners  were  again  indicted  under  the  statute  7 
8c  8  Geo.  4,  c.  SO,  s.  2,  for  setting  fire  to  the  bam;  and 
also  under  the  same  statute,  8»  17,  for  setting  fire  to  a 
**  stack  of  straw  called  haulm."  There  were  other  counts 
for  setting  fire  to  a  wheat  stack,  8cc. 

Vaughan,  B.,  intimated,  that  in  his  opinion,  it  was 
unsafe  to  convict  upon  the  count  for  setting  fire  to  the 
straw  called  haulm ;  and  .the  prisoners  were  convicted 
upon  the. other  counts  (a). 

■  .  « * 

(a)  Vide  Rex  v.  Turner  and  Reader,  R«  &  M^C.  C.  939. 
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The  Kino  v.  Hollinoshead. 
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house,  on  the  examination  of  the  prisoner. 


Indictment  for  breaking  and  entering  a  dwelling  A  prisoner  be- 
house,  and  stealing  therein  banknotes  and  money.  amination  be- 

Mr.  Cope,  the  City  Marshal,  was  called  to  depose  to  ^^^  «  ™ag"- 

-    \jg.  •  y^  ...        r      1  trate,  on  a 

a  statement  made  by  Mr.  Gates,  the  solicitor  for  the  pro-  charge  of  felo- 
secution.  to  the  Lord  Mayor  of  London,  at  the  Mansion  ny>a8tatement 

'  '^  .       was  made  in 

his  presence  by 
the  solicitor  for 
'  the  prosecu- 

Storks,  Sent.j  asked  if  the  statement  was  taken  down  ^^'^^  which, 

.  .  the  witness 

ni  wntmg.  .  caUed  to  prove 

it  said,  he  be- 
.  /ievo/ bad  been 

Andrews,  for  the  prosecution. — It  need  not  be.     Mr.  taken  down  in 

Gates  was  not  examined  on  oath,  and  what  he  said  in  the  ^^^Iq\ 

presence  of  the  prisoner  is  admissible.  evidenceof  the 

statement  was 
not  admissible 

Mr.  Cope,  in  answer  to  questions  put  by  Storks,  Serjt.,  ©"  the  trial  of 
stated^  that  Mr.  Hobler,  the  clerk  at  the  justice-room  at 
the  Mansion-house,  was  in  the  habit  of  taking  down  in 
writing  whatever  was  .stated  on  examination  there;  and 
that  he  believed  that  what  Mr.  Gates  had  said  to  the  Lord 
Mayor  on  this  occasion,  was  so  taken  down. 

« 

Vauohan,  B. — I  shall  presume  that  what  passed, 
being  in  fact  part  of  the  examination,  was  taken  down 
in  writing  (a),  and  if  so,  the  writing  should  have  been  here. 
I  think  I  ought  not  to  receive  Mr.  Cope's  evidence. 


(a)  Vide  the  case  of  Phillips  v. 
Wimbum,  an/f,  295,  in  which  jHtii- 
dal,  C.  J.,  held,  that  it  was  to 
hepresumed  that  what  a  party  said 
vpoiKMt/A  before  a  magistrate,  was 
taken  down  in  wridng,  although 
the  party  called  to  give  parol 
proof  of  it  said,  that  he  did  not 
perceive  that  it  was. 


It  is  important  to  consider 
whether  any  thing  said  daring  the 
examination  of  a  prisoner  before 
a  magistrate,  can  be  received  in 
evidence,  merely  on  the  ground 
of  its  being  said  in  the  presence 
of  the  prisoner.  The  reason  why 
any  thing  said  in  the  presence  of 
the  prisoner  is  receivable  as  evi- 
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The  evidence  was  rejected^  and  the  case  made  out  by 
other  proof. 

Verdict,  Guilty. 


deDce  against  him  is,  that,  being 
said  in  his  hearing,  he  might  have 
contradicted  it  if  he  had  chosen. 
Now  this  seems  hardly  to  apply 
to  what  takes  place  at  the  time 
of  the  examination  before  the 
magistrate,  because,  as  the  pri- 
soner could  not  keep  up  a  running 
commentary  of  contradictions, 
with  respect  to  every  thing  said 
against  him,  the  reason  of  admit- 
ting such  evidence  appears  to  fail. 
In  the  case  of  Rex  v.  AppUby 
and  others,  3  Stark.  N.  P.  C. 
33,  two  prisoners  were  examined 
on  a  charge  of  horse  stealing,  and 
one  of  them,  in  the  presence 
of  the  other,  stated,  that  they 
jointly  committed  the  felony;  but 
this  was  held  to  be  no  evidence 
against  the  other,  although  he  did 
not  deny  it.  Indeed  if  what  was 
said  before  the  magistrate  by 
persons  not  upon  oath  were  ad- 
missible in  evidence  against  the 
prisoner,  as  being  something  said 
in  his  presence,  there  would  be 
this  difficulty:  viz.,  that  what  a 
witness  said  upon  his  oath  before 
the  magistrate,  which  was  taken 
down  in  writing  and  signed  by 
the  witness,  would  not  be  admis- 
sible in  evidence,  unless  such  wit- 
ness were  dead ;  but,  if  a  person, 
not  upon  his  oatli,  chose  to  say 
any  thing,  what  he  said  would  be 
receivable,  as  being  something 


said  in  the  presence  of  the  pri- 
soner: which  as  it  seems,  could 
hardly  be  the  law.  In  the  case  of 
Melon  V.  Andrews,  1  M.  &  M. 
336,  it  was  held,  that  the  depo- 
sition of  a  witness,  taken  in  the 
presence  of  the  party  there  charg- 
ed, was  not  admissible  in  evidence 
in  another  proceeding  against 
that  party,  on  the  ground  that 
he  was  present,  and  might  have 
cross-examined;  and  Parke,  J., 
said,  ^*  1  think  that  the  depo- 
sition of  a  witness  taken  in  a 
judicial  proceeding  is  not  evi- 
dence, on  the  ground  that  the 
party  against  whom  it  is  sought 
to  be  read  was  present,  and  had 
the  opportunity  of  cross-examin- 
ing. It  clearly  would  not  be  ad- 
missible against  a  third  person 
who  merely  happened  to  be  pre- 
sent, and  who,  being  a  stranger 
to  the  matter  under  investigation, 
had  not  the  right  of  interfering, 
and  I  thing  the  same  rule  must 
apply  here.  It  is  true  that  the 
plaintiff  might  have  cross-exam- 
ined or  commented  on  the  testi- 
mony, but  stiil,in  an  investigation 
of  this  natiu*e,  there  is  a  regularity 
of  proceeding  adopted,  which  pre- 
vents the  party  from  interfering 
when  and  how  he  pleases,  as  he 
would  in   a  common  conversa- 


tion. 


If 
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Hardy  v.  Ryle,  Esq. 

f  ALSE  imprisonment.  Plea,  not  guilty.  At  the  trial 
before  Jervis,  J.  at  the  Chester  summer  assizes  (a),  for 
1828,  the  following  facts  appeared.  The  plaintiff  was 
committed  by  the  defendant,  a  magistrate  for  the  county 
of  Chester,  to  the  house  of  correction,  under  the  sup- 
posed authority  of  4  Geo.  4,  c.  34,  s.  S{b),  for  one  month. 


(a)  Counsel  for  the  pUiDtifl^ 
X  WilUanu  and  Wightman ;  for 
the  defendant,  Cross^  Serjt.,  and 
J.  Jervis. 

(6)  Which  enacts,  **  That  if 
any  servant  in  husbandry,  or  any 
artificer,  calico-printer,  handi- 
craftsman, miner,  collier,  keel- 
man,  pitman,  glassman,  potter, 
labourer,  or  other  perton^  shall 
contract  with  any  person  or  per- 
sons whomsoever  to  serve  him, 
her  or  them,  for  any  time  or  times 
whatsoever,  or  in  an^  other  man- 
ner, and  shall  not  enter  into  or 
commence  his  or  her  service  ac- 
cording to  his  or  her  contract, 
(such  contract  being  in  writing, 
and  signed  by  the  contracting 
parties),  or  having  entered  into 
such  service  shall  absent  himself 
or  herself  from  his  or  her  service 
before  the  term  of  his  or  her  con- 
tract, whether  such  contract  shall 
be  in  writing  or  not  in  writing, 
shall  be  completed,  or  neglect  to 
fulfil  the  same,  or  be  guilty  of 
any  other  misconduct  or  misde- 
meanor in  the  execution  thereof^ 
or  otherwise  respecting  the  same, 
then  and  in  every  such  case  it 
shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  county 
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or  place  where  such  servant  in 
husbandry,  artificer,  &c.  or  other 
person  shall  have  so  contracted 
or  be  employed  or  be  found,  and 
such  justice  is  hereby  authorised 
and  empowered,  upon  complaint 
thereof  made  upon  oath  to  him 
by  the  person  or  persons,  or  any 
of  them  with  whom  such  servant 
in  husbandry,  artificer,  &c.  or 
other  person  shall  have  so  con- 
tracted, or  by  his,  her  or  their 
steward,  manager  or  agent,  which 
oath  such  justice  is  hereby  em- 
powered to  administer,  to  issue 
his  warrant  for  the  apprehending 
every  such  servant  in  husbandry, 
&c.  or  other  person,  and  to  ex- 
amine into  the  nature  of  the  com- 
plaint, and  if  it  shall  appear  to 
such  justice  that  any  such  ser- 
vant in  husbandry,  artificer,  &c. 
or  other  person  shall  not  hare 
fulfilled  such  contract,  or  hath 
been  guilty  of  any  other  miscon- 
duct or  misdemeanor  as  afore- 
said, it  shall  and  may  be  lawful 
for  such  justice  to  commit  every 
such  person  to  the  house  of  cor- 
rection, there  to  remain  and  be 
held  to  hard  labour  for  a  reason- 
able time,  not  exceeding  three 
months,  and  to  abate  a  propor- 
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A  contract  to 
weave  certain 
goods  at  the 
house  of  the 
weaver  is  not 
a  contract  to 
serve  within  4 
Geo.  4,  c.  34, 
s.SjSoastogive 
jurisdiction  to 
a  magistrate 
to  commit  the 
weaver  "for 
neglecting  his 
work  after 
commencing 
upon  the 
same.** 

An  action 
for  false  impri- 
sonment 
against  a  ma- 
gistrate may 
be  commenced 
on  the  14th  of 
June,  where 
the  plaintiff  is 
discharged  out 
of  custody  on 
the  14th  of 
December. 
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under  the  following  warrant:  ''  Whereas  information  and 
complaint  hath  been  made  before  me,  John  Kyle,  Esq. 
one  of  his  Majesty's  Justices  Sic.,  by  Thomas  Hall,  of 
&c.,  silk  manufacturer,  upon  the  oath  of  the  said  T.Hall, 
against  Henry  Hardy,  of  Sic.,  silk  weaver,  that  he  the 
said  H,  Hardy  did  contract  and  agree  with  the  said  1\ 
Hall  to  weave  certain  pieces  of  silk  goods  at  certain 
prices  fixed  upon  between  the  said  T.  Hall  and  //. 
Hardy,  at  his  the  said  H,  Hardy's  house  in  &.C.,  and 
that  he  the  said  H,  Hardy  had  neglected  to  fulfil  the 
contract  so  entered  into  between  them^  although  he  had 
commenced  upon  the  said  work  under  the  said  contract/' 
The  following  is  a  copy  of  the  warrant  of  commitment : 
**  And  whereas,  in  pursuance  of  the  statutes  in  that 
case  made  and  provided,  I  have  duly  examined  the  proofs 
and  allegations  of  both  the  said  parties  touching  the 
matter  of  the  said  complaint,  and  upon  due  consideration 
had  thereof,  have  adjudged  and  determined  that  the  said 
H,  Hardy  hath  in  his  said  service  been  guilty  of  certain 
misconduct  and  ill- behaviour  towards  the  said  T.  Hall, 
in  that  he  the  said  H.  Hardy,  having  contracted  with  the 
said  T.  Hall  to  weave  certain  pieces  of  silk  goods  at 
certain  prices  fixed  upon  between  the  said  T.  Hall  and 
//.  Hardy,  at  his  the  said  H.  Hardy^s  house,  in  &c., 
hath  neglected  to  fulfil  the  contract  so  entered  into 
between  them,  although  he  hath  commenced  upon  the 
said  work  under  such  contract,  and  hath  neglected  his 
work  without  the  leave  or  consent  of  the  said  T»  HaU, 
and  I  do  therefore  convict  him  the  said  H.  Hardy  of 

tionable  part  of  his  or  her  wages  such  servant  in  husbandry,  arti- 

for  and  during  such  period  ns  he  ficer  &c.,  or  other  person  from 

or  she  shall  be  so  confined  in  the  his  or  her  contract,   service  or 

house  of  correction,  or  in  lieu  employment,    which    discharge 

thereof  to  punish  the  offender  by  shall  be  given  under  the  hand 

abating  the  whole  or  any  part  of  and  seal  of  such  justice  gratis." 
his  or  her  wages,  or  to  discharge 
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the  said  offence  in  pufsuatlce  of  the  statute  in  that  case 
made  and  provided."  The  warrant  then  went  on  to 
command  the  constable  to  convey  the  plaintiff  to  the 
house  of  correction  at  Knutsford,  and  the  keeper  to 
receive  him,  there  to  remain  for  the  space  of  one  month 
from  the  date  of  the  warrant. 

The  plaintiff  was  discharged  out  of  custody  on  the 
14th  December,  18279  ^^  ^^^^  o'clock  in  the  morning  (a), 
and  the  latitat  issued  on  the  14th  of  June,  1828.  The 
defendant  put  in  the  conviction  recited  in  the  warrant  of 
commitment.  Upon  these  facts  it  was  contended,  that 
the  plaintiff  ought  to  be  nonsuited,  first,  because  the, 
action  was  not  commenced  within  six  calendar  months 
after  the  act  done,  as  required  by  24  Geo,  2,  c.  44,  s.  8; . 
and  secondly,  that  the  conviction  and  commitment  were 
warranted  by  4  Geo^  4,  c.  34,  s.  3.  The  jury  assessed 
the  plaintiff's  damages,  in  case  he  was  entitled  to  recover, 
at  one  farthing ;  and  the  learned  Judge  nonsuited  the 
plaintiff,  with  leave  to  move  to  enter  a  verdict  for  the 
damages  found  by  the  jury.  A  rule  nisi  to  that  effect 
having  been  obtained. 
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Cross f  Serjt.,  and  «/.  Jercts,  now  shewed  cause.  The 
24  Geo.  2,  c.  44,  provides,  (s.  8,)  *'  that  no  action  shall  be 
brought  against  any  justice  of  the  peace  for  anything 
done  in  the  execution  of  his  office,  unless  commenced 
within  six  calendar  months  after  the  act  committed." 
Under  this  statute  the  time  within  which  the  action  is  to 
be  brought  must  be  reckoned  exclusively  of  the  day  on 
which  the  imprisonment  took  place.  Rex  v.  Adderley  (6), 
where  all  the  cases  are  collected ;  Pellew  v.  The  Hundfed 
of  fVonford{c\  Norris  v.  Hundred  of  Gawtry  (d).  Castle 


(a)  Vide  posty  307,  n. 
(6)  Dougl.  463. 


(c)  Ante,  127. 
Id)  Hob.  195. 


Y  2 


304  CASES  IN  TU£  KING's  BENCH, 

1899.  V,  Burdtti  (a),  Clarke  v.  Davey{b),  Com.  Dig.  Temps^  A., 
Pugh  V.  Duke  of  Leeds{c),  Thomas  v.  Popham{d\  recog- 
nized and  adopted  in  Watson  v.  Pears  (e),  FaUan,  ex 
parte  {f),  Lester  v.  Garland  (g),  where  the  question  was, 
whether  the  plaintiff  was  privy  to  the  act;  Glassingtonv^ 
Rawlings(h\  adopted  by  the  Master  of  the  Rolls  in 
Lester  v.  Garland^  Wallace  v.  King  (i),  and  Basten  v. 
Carew  (A) ;  and  though  the  contrary  was  decided  in 
Lester  v.  Garland,  and  Pellew  v.  The  Hundred  of  Won- 
ford,  those  were  cases  in  wbich»  according  to  the  distinc- 
tion taken  by  Sir  W^  Grant,  M.R.,  the  party  was  not 
privy  to  the  act;  whereas  here  the  plaintiff  must  be 
privy  to  the  imprisonment;  no  mischief  could  arise. 
\Bayley,Z.  According  to  the  construction  contended  for, 
the  plaintiff  would  have  six  months  in  a  case  of  impri- 
sonment, and  one  day  more  upon  seizure  of  goods.] 

The  Court  directed  that  the  second  point  should  not 
be  spoken  to  unless  their  decision  upon  the  first  point 
should  render  it  necessary. 

J.  Williams  and  Wightman,  in  support  of  the  rule 
upon  the  first  point.  The  common  sense  and  invincible 
reasoning  of  the  Master  of  the  Rolls  are  decisive  upon 
this  point,  Pickersgill  v.  Palmer  (/).  The  preamble  to 
the  annuity  act  is  equally  strong. 

Cur.adv,vutt. 

The  judgment  of  the  Court  upon  the  first  point  was 
delivered  on  a  subsequent  day  (m)  by 

(a)  3  T.  R.  623,  post,  307,  n.  (h)  3  East,  407,  and  4  Esp. 

0)  4  J.  B.  Moore,  465.  294. 

(c)  Cowp.  714.  (i)  1  H.  Black.  13. 

(d)  Dyer,  918,  b. ;  F.  Moore,  {k)  5  D.  &  R.  558,  3  B.  &  C. 
40.  649. 

(e)  2  Campb.  294.  (Q  Bull.  N.  P.  24. 
(/)  3  T.  R.  283.  (to)  25  April. 
(g)  15Ve«ey,  248. 
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Ba YLEY,  J.  who,  after  stating  the  facts,  and  referring  to 
the  language  of  24  Geo. 2,  c.44,s.  8  (a),  proceeded  thus: 
The  same  construction  must  prevail,  whether  the  act 
complained  of  be  an  imprisonment  or  a  seizure  of  goods. 
All  the  authorities  were  considered  by  Sir  fVilUam  Grant, 
M.  R.  in  Lester  v.  Garland,  upon  which  this  distinction 
was  taken,  that  where  the  act  is  one  to  which  the  party 
against  whom  the  computation  is  made  is  privy,  the  day  on 
which  the  act  is  done  may  be  included.  Where  that  party 
is  a  stranger  to  the  act,  the  day  ought  to  be  excluded,  and 
many  instances  are  put.  Here  every  continuance  of  the 
imprisonment  is,  in  point  of  law,  a  new  imprisonment, 
llie  same  construction  must  be  put  upon  24  Geo,  2,  c.44, 
8.  8,  whether  the  act  complained  of  be  imprisonment  or 
seizure  of  goods.  In  the  case  of  seizure  of  goods  of  the 
plaintiff's,  that  being  an  act  to  which  he  is  not  privy,  the 
day  of  the  seizure  would  be  excluded  from  the  compu- 
tation. In  Pellew  v.  The  Inhabitants  of  the  Hundred  of 
Wonford  (6),  this  Court  acted  upon  the  rule  laid  down 
by  Sir  WiUiamGrant,  M.  R.  holding  that  the  day  of  the 
happening  of  the  event  was  to  be  excluded  from  the 
computation.  So  where  the  party  who  is  to  give  the 
notice  is  the  party  robbed,  he  must  be  taken  to  know 
when  he  was  robbed.  Upon  this  principle,  my  brother 
Littkdale  and  myself  are  of  opinion,  that  the  14th  De- 
cember ought  to  be  excluded,  and  that  the  action  was 
commenced  in  time.  My  brother  Parke,  having  been 
counsel  in  the  cause,  has  taken  no  part  in  this  discussion. 

J.  Jervis  now  shewed  cause  upon  the  second  point. 
The  words  **  handicraftsman  or  other  person"  will  in- 
clude silk  weavers.  The  warrant  of  commitment  sets 
out  a  complaint  that  the  plaintiff  had  contracted  to  do 
certain  work,  that  he  had  commenced  the  work  under 

(c)  Ante,  303.  (6)  Ante,  127. 
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the  contract,  and  that  he  had  neglected  to  fulfil  such  con- 
tract,  and  the  magistrate  adjudges  that  he  has  been  guilty 
of  misconduct  in  his  said  service  towards  his  master,  in 
that  he  having  contracted  &c.,  hath  neglected  to  fulfil 
the  contract,  although  he  hath  commenced  upon  the  said 
work  under  such  contract,  and  hath  neglected  his  work 
without  the  leave  or  consent  of  his  master.  A  com- 
mitment is  not  to  be  construed  with  the  same  strictness 
as  a  conviction.     The  King  v.  Helps  {a). 


J.  Williams  and  fVightman,  contrd.  Silk  weavers  are 
regulated  by  17  Geo.  4,  c.  56]  and  it  cannot  be  supposed 
that  the  legislature  meant  to  give  jurisdiction  over  them 
by  a  subsequent  statute,  in  which  they  are  not  named. 
But  however  this  may  be,  it  is  clear  that  4  Geo,  4,  c.  34, 
s.  3,  applies  only  to  contracts  of  service.  Here  no  such 
contract  appears.  A  servant  may  be  guilty  of  larceny  in 
respect  of  goods  with  which  he  is  entrusted ;  here  the 
plaintiff  could  not  have  committed  a  larceny  in  respect 
of  tlie  silk  delivered  to  him. 


Bayley,  J. — It  becomes  unnecessary  to  decide  whe- 
ther the  silk  trade  is  within  the  provisions  of  4  Geo.  4, 
c.  34,  s.  8.  To  bring  a  case  within  that  act,  the  party 
must  have  contracted  to  serve.  There  is  a  plain  distinc- 
tion .between  becoming  the  servant  of  another,  and  con- 
tracting to  do  specific  work  for  him.  A  person  who  has 
jcontracted  to  do  work  for  many  persons  cannot  with 
propriety  be  said  to  have  contracted  to  serve  each  of 
them.  The  conviction  and  commitment  are  bad  in  not 
shewing  that  the  plaintiff  contracted  to  serve. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
-4  Geo.  4,  c.  34,  s.  3,  requires  either  actual  service,  br  a 
contract  for  service.     Here  neither  is  to  be  found.    The 

(a)  3  M.  &  S.  331. 
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defendant,  therefore,  does  not  shew  that  he  had  juris- 
diction. 

Parke,  J.  gave  no  opinion. 
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(a)  In  an  action  against  ma* 
^strates,  the  notice  was  served 
on  the  15  May,  the  latitat  issued 
15  June.  In  supporting  a  rule  for 
setting  aside  a  nonsuit  before 
Graham,  B.  which  had  been  ob- 
tained by  Pellf  Serjt.,  on  other 
grounds.  Manning  submitted  that 
as  the  S4  Geo.  2,  c.  44,  requires 
the  delivery  of  a  notice  in  writing 
at  least  one  calendar  month  be- 
fore the  suing  out  and  sending  of 
any  process,  the  interval  was  not 
sufficient,  and  referred  to  Zouch 
y.  Empseyf  4  B.  &  A.  592,  as 
shewing  decisively  that  the  words 
**  at  least''  made  both  days  ex- 
clusive, although  in  that  case  it 
was  urged,  that  in  favorem  liber- 
'  tabs  SQch  a  construction  ought 
not  to  be  adopted.     Manning 
was  asked  by   the  Lord  Chief 
Justice  if  he  was  aware  of  the 
case  of  Cattle  v.  Burditt,  3  T.  R. 
6t3.  This  he  distiiiguished  from 
that  novi  before  the  Court,  on  the 
ground  that  the  words  **  atleast*' 
did  not  occur  in  the  Excise  Act, 
88  Geo.  3,  c.  70 ;  upon  the  con- 
struction of  which  the  case  of 
Castle  v.  Burditt  had  been  de- 
cided. 

Adam  and  Bayly,  for  the  plain- 
tiff, insisted,  that  the  words  ^  at 
least"  made  no  difference ;  and 
they  observed  that  it  did  not  ap- 
pear upon  the  evidence  in  the 
cause  but  that  the  service  of  the 
notice  might  have  taken  place  at 
an  earlier  hour  in  the  day  than 
that  at  which  the  process  issued. 


Rule  absolute  (cf). 

The  Court  said,  that  the  point  Notice  of  ac- 

was  of  importance  to  all  the  ma-  ."«".  ^a>°»' 
•  .    ^      •      .u     I  •     J  J  justices  served 

gistrates  m   the  kmgdom,   and  J  ^j^^^.j^j.^^^^. 

ought  not  to  be  disposed  of  in  this  jsgaed  15  June. 

summary  way,  where  the  parties  Qu.  whether 

had  no  opportunity  of  having  the  i*8U^  '<^ 

judgment  of  the  Court  revised 

upon  a  writ  of  error,  and  directed 

that  the  cause  should  go  down 

again  to  trial  in  order  that  the 

facts,  including  the  time  of  the  day 

when  the  notice  was  semed,  and 

when  the  writ  issued,  might  be  put 

upon  the  record.     Gould  v.  Hole 

and  Whyte,  K.  B.,  H.T.  1839, 

MSS. 

At  the  Exeter  summer  assizes, 
1822,  the  plaintiff  abandoned  his 

suit,  and  a  verdict  was  recorded 
for  the  defendants.  And  see 
Higgins  V.  M*Adam,  3  Younge  & 
Jervis,  1,  and  16,  (6). 

A  notice  of  action  against  a 
magistrate  will  support  an  action 
against  the  magistrate  and  con- 
stable jointly,  Jones  v.  Simpson, 
1  Crompton  and  Jervis,  174.   So, 
though  the  plaintiff  first  sue  out 
process   against  the   magistrate 
alone,  which  he  abandons.  Ibid, 
So,  where  notice  of  action  is  serv- 
ed on  each  defendant,  under  24 
Geo.  2,  c.  44,  (Box  v.  Jones,  5 
Price,  168,)  or  in  respect  of  pro- 
ceedings under  the  Regent's  Ca- 
nal  Act,   {Agar  v.  Morgan,   2 
Price,  126,)  it  is  not  necessary 
to  state  whether  the  action  is  in- 
tended to  be  joint  or  several,  or 
to  make  any  mention  of  the  party 
or  parties  intended  to  bo  joined. 
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v.^^^^^  Ex  parte  Susannah  Scott. 

A  British  sub-  OhITTY  had  obtained  a  rule  nisi  for  a  habeas  corpus 
abroad  under  ^^  bring  up  the  body  of  Susannah  Scott,  a  prisoner  in  the 

a  warrant  upon  custody  of  the  Marshal^  for  the  purpose  of  her  being 
anindictnaent  •         mi        i»  i     •  i    i 

for  tLfttisde-  discharged  out  of  custody.  The  affidavits  stated  that  a 
h^^'^'  ^^^^  ^^^^  ^^^  '^^^^  found  against  the  prisoner  upon  an 

custody  to  indictment  for  perjury,  and  that  Lord  Tenterden,  C.  J., 
there*com-"  ^^^  granted  a  warrant  for  her  apprehension,  to  compel 
initted  to  pri-  her  to  appear  and  plead  to  the  indictment;  that  one 
entidedtobe  Ruthven,  a  police  officer,  .to  whom  the  warrant  was 
discbar^d.^  _  specially  directed,  apprehended  the  prisoner  at  Brussels; 
terderiy  C.  J.,    that  the  prisoner  applied  to  the  British  ambassador  there, 

dubitante^LtV-  ^^^  declined  interfering;  and  that  Ruthven  conveyed 
tledale,J.         her  from  thence  to  Ostend,  and  so  to  England,  and 

finally  before  Lord  Tenterden,  who  committed  her  to  the 

King's  Bench  prison,  for  want  of  bail. 
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Brougham  aud  Plati  shewed  cause.  There  is  no  18S9. 
ground  for  discharging  this  prisoner.  A  true  bill  has  ^-^n^*^-^ 
been  found  against  her  for  a  misdemeanour,  and  as  she  .  Scott. 
either  could  not  or  would  not  find  bail  when  she  was 
committed,  there  can  be  no  doubt  that  she  is  now  law- 
fully in  custody.  The  only  ground  on  which  this  rule 
could  have  been  obtained,  must  be  that  the  prisoner 
was  unlawfully  arrested  in  the  first  instance ;  but  as  she 
is  now  clearly  liable  to  be  detained  upon  a  criminal 
charge,  the  Court  will  not  inquire  into  the  means  by 
which  she  was  originally  apprehended.  Rex  v.  Marks^a), 
Ex  parte  Krans(b).  If  a  writ  of  habeas  corpus  had 
been  granted  in  the  first  instance,  the  facts  already 
adverted  to  would  have  formed  a  good  return,  for  on  a 
return  to  that  writ  it  is  sufficient  for  the  gaoler  to  shew 
the  warrant  for  the  detention  of  the  prisoner^  he  is  not 
bound  to  set  out  the  caption.  The  practice  in  civil  and 
criminal  cases  has  always  proceeded  upon  this  distinc* 
tion.  In  civil  cases  the  Court  will  inquire  into  the  means 
by  which  the  arrest  was  effected,  and  will  discharge  the 
prisoner  if  improper  means  appear  to  have  been  resorted 
to ;  hyford  v.  Tyrrel  (c),  Spence  v.  Stuart  (d) :  in  cri- 
minal cases  the  Court  will  do  neither,  because  public 
justice  requires  that  the  party,  being  in  custody  upon  a 
criminal  charge,  should  be  detained,  whatever  means  may 
have  been  used  to  place  him  there  (e). 

Chitty,  in  support  of  the  rule.     It  is  admitted,  and 

(a)  3  £a8t,  157.  tioa  to  bail,  require  to  see  the 

(6)  3  D.  &  R.  411 ;  1  B.  &  C.  depositions, and  will  from  thence^ 

358.  if  they  see  just  cause,  discbaige, 

(c)  1  Anstr.  85.  bail,    or  remand  the   prisoner, 

(d)  3  East,  89.  without  regarding  the  regularity 

(e)  In  Hex  v.  Homer,  Cald.  or  irregularity  of  the  commit- 
295,  it  is  said,  **  The  Court  of  ment."  That,  however,  was  a 
King's  Bench,  upon  an  applica-  case  of  felony. 
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1829.        could  not  indeed  be  denied,  that  in  arrests  upon  civil 
^^'^-'      process  the  rule  laid  down  in  the  two  cases  last  cited 

ScoiT.       b^s  always  been  adhered  to.     It  is  true  that  in  the  case 
of  Rex  V.  Marks  {a)  and  Ex  parte  Kram{b)  this  Court 
did  refuse  to  discharge  the  parties  on  account  of  defec- 
tive commitments,    but  the  answer  to   the  argument 
thereon  founded  is,  that  in  both  those  cases  the  prisoners 
were  charged  with  felony.     In  the  present  case  the  pri- 
soner, a  female,  is  charged  with  a  misdemeanour  only, 
and  in  favour  of  the  liberty  of  the  subject  the  Court  will 
think  it  right  to  abstain  from  extending  to  cases  of  mis- 
demeanour a  rule  which,  hitherto,  certainly,  has  been 
confined  to  cases  of  felony.     The  arrest  in  this  case  was 
illegal  in  every  point  of  view,  being  contrary  at  once  to 
the  law  of  this  country,  to  the  law  of  Belgium,  where 
it  was  effected,  and  to  the  law  of  nations.     In  Rex  v. 
Marks  {a),  the  reason  for  the  Court's  refusing  to  bail,  and 
remanding  the  prisoner,  was,  that  although  the  warrant 
of  commitment  was  informal,  the  corpus  delicti  appeared 
in  the  depositions  (c) ;  therefore,  independently  of  the 
distinction  between  cases  of  felony  and  of  misdemea- 
nour, that  case  is  inapplicable  to  the  present.     In  The 
Attorney-General  v.  Carl  Cass  (d),  the  Court  of  Exclte*- 
quer  discharged  a  prisoner  detained  in  custody  under 
legal  process,  issued  while  he  was  in  gaol  under  an  arrest 
which  was  originally  illegal. 

Lord  Tenterden,  C.J. — The  case  last  referred  to 
was  an  information  for  penalties  under  the  revenue  laws, 
a  proceeding  which,  though  criminal  in  its  form,  is  in  its 
•nature  more  like  a  civil  action  to  recover  a  debt(e),  than 

(tf)  3  East,  157,  (e)  As  to  the  king's  action  of 

(6)  2  D.  &  R.  4t  1 ;  1  B.  &  C.  debt  in  the  form  of  an  infornia- 

^58.  tion  in  personam,  vide  Attorney- 

(c)  Vide  Rexv,  Homer,  ante,  General  v.  Aldersey,  1  East,  341; 

309,  (e).  Mnnn.  Exch.  Pract.  2d  ed.  193 

(d)  11  Price,  345.  fe),  201. 
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a  criminal  prosecution  to  inflict  punishment  upon  an 
offence  against  the  public.  With  this  observation  I  may  EjT^ 
dismiss  that  case.  As  regards  the  case  now  before  us,  Scott. 
I  think  the  question  should  be  considered  precisely  in 
the  same  way  as  if  the  prisoner  were  now  brought  into 
Court  under  the  warrant  granted  for  her  apprehension ; 
for  certainly  she  ought  not  to  sustain  any  prejudice  now 
from  the  circumstance  of  her  having  been  committed  by 
me  on  a  former  occasion.  Now  the  question  is  shortly 
this : — whether,  if  a  party  charged  with  a  crime  is  fomid 
in  this  country,  it  is  the  duty  of  this  Court  to  take  care 
that  he  shall  be  rendered  amenable  to  justice ;  or  whe- 
ther the  Court  is  bound  to  inquire  into  the  circum- 
stances attending  his  apprehension,  and  under  which  he 
was  brought  into  this  country.  I  thought  on  the  former 
occasion  that  I  could  not  properly  enter  into  such  an 
.inquiry,  and  I  am  of  the  same  opinion  still.  If  the  arrest 
.was  made  in  violation  of  the  law  of  Belgium,  the  autho- 
rities of  that  country  might  have  interfered  to  vindicate 
their  own  law.  If  it  was  made  in  violation  of  our  law, 
the  prisoner  has  a  right  of  action,. and  may  puraue  her 
•legal  remedy.  I  am  free  to  confess.  Chat  I  am  not  aware 
of  any  instance  in  which  the  government  of  a  foreign 
country  have  interposed  to  assist  in  the  apprehension  aod 
the  bringing  hither  a  person  charged  with  a  misdemear 
nour  only.  •  In  oases  of  felony,  haweveri  I  know  that  it 
has  been  done  more  than  once,  for  I  have  myself  granted 
the  warrant  for  the  apprehension  of  the  pacty  accused ; 
and,  for  diis  purpose,  I  do  not  know  how  to  difltinguish 
between  one  class  of  crimes  and  another :  the  same  prin*^ 
iciple  appears  to  me  to  apply .  equally  to  both.  I  am, 
therefore,  of  opinion  that  this  rule  ought  to  be  di»- 
cliarged. 
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1829.  LiTTLEDALE,  J.  (o). — I  entertain  great  doubts  upon 

Z^^''*"^^      this  question,  which  appears  to  me  one  of  very  con- 

ScoTT.  siderable  importance.  That  persons  accused  of  felony 
have  been  apprehended  under  circumstances  similar  to 
those  in  the  present  case>  I  am  aware,  and  I  think  pro- 
perly so;  but  it  is  another  thing  to  say  that  such  a 
practice  shall  extend  to  every  case  of  misdemeanour, 
however  trifling, — for  where  can  the  line  be  drawn  ? — 
and  that  a  party  charged  with  a  common  assault  in 
London  shall  be  arrested  at  Paris  or  St.  Petersburgh, 
and  brought  back  hither  in  custody.  I  repeat  that  I  very 
much  doubt  whether,  upon  any  sound  principle  of  general 
justice  or  of  national  law,  the  authorities  of  Belgium 
ought  to  have  allowed  an  English  subject,  chained  with 
a  misdemeanour  here,  to  be  apprehended  in  their  domi- 
nions. Upon  the  whole,  and  as  at  present  advised,  I 
incline  to  think  that  they  ought  not,  and  that  the  prisoner, 
having  been  apprehended  under  such  circumstances, 
ought  to  be  discharged. 

Parke,  J. — Upon  the  best  consideration  that  I  have 
been  able  to  give  this  question,  which  is  certainly  of  im- 
portance as  regards  the  liberty  of  the  subject,  I  concur 
with  my  Lord  Chief  Justice  in  the  view  he  has  taken  of 
it.  When  a  party  is  solemnly  charged  upon  the  oaths 
of  a  grand  jury  with  the  commission  of  any  offence 
against  the  public,  whether  a  felony  or  a  misdemeanour, 
and  is  found  in  custody  in  this  country,  1  think  that 
public  justice  requires,  and  that  it  is  the  duty  of  this 
Court  to  provide,  that  if  he  cannot  find  bail  he  shall  be 
detained  in  custody  to  answer  that  charge:  and  that, 
without  inquiring  into  the  circumstances  under  which  he 
was  taken  into  custody*  If  such  a  party  has  been  really 
illegally  arrested,  he  has  his  remedy  for  that  wrong  by 

(a)  Boyley.  J.,  was  gone  to  chambera. 
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action ;  but  he  is  not  to  be  allowed  the  opportunity  of 
escaping  and  altogether  eluding  public  justice,  merely      ^^  '  ^^^ 
because  there  was  some  irregularity  in  his  original  ap-        Scott. 
prehension. 

Rule  discharged. 


The  King,  on  the  prosecution  of  Elizabeth  Wells, 

Spinster,  9.  Whately,  clerk. 

In  Hilary  Term  last,  Merewether,  SerjU,  obtained  a  rule  Where  shrobs 

calling  upon  the  defendant  to  shew  cause  why  an  infor-  ^^^Z^^ 

mation  should  not  be  exhibited  against  him  for  certain  allegation  that 

misdemeanors.    This  rule  was  granted  upon  affidavits  \\)^^\y  ^  ^  ^q. 

stating,  that  the  prosecutrix,  now  74  years  of  age,  had  J"?^.**?  ^®  *° 

for  20  years  and  upwards  been  in  the  possession  of  a  the  case  is 

cottage  and  garden  in  the  parish  of  Cookham,  in  the  wif*^*"f***™*^ 
o  ....  hcioos  trespass 

county  of  Berks,  adjoining  the  vicarage  house  and  glebe;  act,  though 
that  the  defendant  was  vicar  of  Cookham,  and  a  justice  ^p^^  ^^  which 

of  the  peace  for  Berkshire ;  that  disputes  had  arisen  <^e  shrubs 

•  t  •         «    I      1  4-     •  ff^^  ^  *">  dis- 

between  the  prosecutrix  and  the  defendant,  respecting  a  pute  between 

small  portion  of  land  lying  between  their  respective  pro-  'J^eparues. 
perties,  which  was  described  in  the  prosecutrix's  title  magistrate, 
deeds  from  l66l   as  part  of  her  estate,  was  inclosed  °E?"!L.^ 

*  '  property  a 

within  her  fences,  and  had  always  been  enjoyed  by  her  malicious  tres- 

until  1823;  that  the  defendant  having  claimed  this  por-  committed 

tion  of  land  as  bek>nging  to  the  vicarage,  the  prosecutrix  """©d  a  sum- 

...         ,  .  mons  requiring 

proposed  that  such  claim  should  be  submitted  to  arbi-  the  offender  to 

tration,  and  offered  her  title  deeds  for  the  defendant's  ??!»»[  hefore 
.  \  ^  himself,  or 

inspection,  both  which  were  refused;  that  the  defendant  some  other 
called  on  the  prosecutrix  in  December,  1822,  and  told  ^^pul^rting 

her,  that,  unless  she  would  give  up  this  piece  of  land,  he  ^^  informa- 
tion had  been 
^ven  to  him,  the  magistrate,  on  oath ;  whereas  no  oath  had  been  taken,  and  the 
information  had  been  communicated  by  the  magistrate  to  the  informer,  the  Court,  in 
discharging  a  rule  for  a  criminal  information  against  the  magistrate,  refused  to  give 
him  his  costs. 
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would'  pull  down  the  wall  which  separated  it  from  the 
vicarage;  that  on  the  4th  March,  1823,  the  prosecutrix 
was  served  with  a  notice  requiring  her  to  give  up  to  the 
defendant,  at  Michaelmas  then  next,  possession  of  all 
the  lands  and  premises  she  held  at  C,  in  the  county  of 
B.,  belonging  to  the  vicar  of  C. ;  that  the  prosecutrix 
having  disregarded  this  notice,  the  defendant,  in  the 
latter  part  of  1823,  threw  down  the  wall,  and  separated 
the  portion  in  question  from  the  residue  of  the  prosecu- 
trix's land  by  sticks  and  stakes,  forming  no  fence;  that 
on  the  18th  November,  1828,  the  prosecutrix  observing 
that  the  branches  of  an  elder  bush,  which  the  defendant 
had  planted  on  the  portion  of  land  in  question,  within 
six  inches  of  a  brick  wall  of  the  prosecutrix,  were  grow- 
ing in  such  a  manner  as  appeared  to  her  to  injure  the 
wall,  she  cut  off  such  branches  with  a  pocket  knife 
which  she  happened  to  have  about  her;  that  the  pro- 
secutrix acted  solely  from  an  apprehension  that  the 
branches  would  injure  the  wall,  which  had  fallen  down 
twice  within  a  short  period ;  that  on  the  19th  November, 
Ward,  an  attorney,  called  on  the  prosecutrix  with  the 
following  note  from  the  defendant: 

'*  Madam, — I  send  you  herewith  the  Malicious  Tres- 
pass Act  (a),  requesting  Mr.  Ward  to  explain  any  part 


(a)  7  &  8  Geo,  4,  c.  30,  which 
provides,  sect.  20,  "  That  if  any 
person  shall  unlawfully  and  ma- 
liciously cat,  break,  bark,  root 
up,  or  otherwise  destroy  or  da- 
mage the  whole  or  any  part  of 
any  tree,  sapling,  or  shrab,  or 
any  underwood,  wheresoever  the 
same  roa^  be  respectively  grow- 
ing, the  injury  done  being  to  the 
amount  of  one  shilling  at  least, 
every  offender  being  convicted 
before  a  justice  of  the  peace. 


shall  for  the  first  offence  forfeit 
and  pay,  over  and  above  the 
amount  of  the  injury  done,  such* 
sum  of  money  not  exceeding  5/. 
as  to  the  justice  shall  seem  meet; 
and  if  any  person  so  convicted, 
shall  afterwards  be  guilty  of  any 
of  the  said  ofiences,  and  shall  be 
convicted  thereof  in  like  manner, 
every  such  offender  shall  for  such 
second  offence  be  committed  to 
the  common  gaol  or  house  of 
correction,  there  to  be  kept  to 
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of  it  to  you  with  which  you  may  be  unacquainted.  The 
course  which  I  shall  prescribe  to  myself  will  be  to  refer 
the  present  case  to  the  bench  at  Maidenhead,  and  to 
require  your  attendance,  together  with  the  witnesses, 
there  on  Monday  next  at  12  o'clock,  unless  you  wish  me* 
to  determine  the  case  immediately,  which,  you  may. 
observe,  I  have  the  power  to  do,  in  order  to  spare  you  the 
exposure  of  a  public  examination.  I  shall  much  prefer 
the  common  course  mentioned  above,  viz.  referring  the 
matter  to  the  bench  at  Maidenhead^  but  leave  you  to 
determine  which  should  be  adopted. 

I  am,  madam,  your's,  &c.         Thomas  Whatelj/.** 
That  Ward  stated  and  explained  to  the  prosecutrix 
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bard  labour  for  sucb  term  not 
exceeding  12  calendar  months, 
as  the  convicting  justice  shall 
think  fit,  and  if  such,  second  cx)n- 
viction  shall  take  place  before 
two  justices,  they  may  further 
Order  the  offender,  if  a  male,  to 
be  once  or  twice  publicly  or  pri- 
vately whipped  after  the  expira- 
tion of  four  days  from  the  time 
of  such  conviction ;  and  if  any 
person  so  twice  convicted  shall 
afterwards  commit  any  of  the 
said  offences,  such  offender  shall 
be  deemed  guilty  of  felony,  and 
being  convicted  thereof,  shall  be 
liable  to  any  of  the  punishments 
which  the  court  may  award  for 
the  felony  hereinbefore  last  men- 
tioned." 

By  sec.  30, "  For  the  more  effec- 
tual prosecution  of  all  offences 
punishable  on  summary  convic- 
tion under  this  act,'*  it  is  enact- 
ed, "  that  where  any  person  shall 
bo  charged  on  oath  of  a  credible 
witness,  before  any  justice  of  the 


peace,  with  any  such  offence,  the 
justice  may  summon  the  person 
charged  to  appear  at  a  time  and 
place  to  be  named  in  such  sum-  • 
mons ;  and  if  he  shall  not  appear 
accordingly  then  (upon  proof  of 
the  due  service  of  the  summons 
upon  such  person,  by  delivering 
the  same  to  him  personally  or 
by  leaving  the  same  at  his  usual 
place  of  abode)  the  justice  may 
eitlier  proceed  to  hear  and  deter- 
mine the  case  ex  parte,  or  issue  - 
his    warrant    for    apprehending 
such   person  and  bringing  him 
before  himself,  or  some  other  jus- 
tice of  the  peace;  or  the  justice 
before  whom  the  charge  shall  be 
made,  may,  (if  he  shall  think  fit) 
without  any  previous  summons 
(unless  where  otherwise  specially 
directed),  issue  such   warrant; 
and  the  justice  before  whom  the 
person  chained  shall  apfiear,  or 
be  brought,  shall  proceed  to  hear 
and  determine  the  case.'' 


The  King 

V. 
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I85t9.  the  great  power  vested  in  the  magistrates  by  the  act, 
which  he  read  over  to  her,  and  advised  the  prosecutrix 
to  compromise  the  matter,  informing  her,  that  if  she 
Whately.  desired  to  compromise,  and  would  apologise  for  the 
offence  M'hich  she  had  committed,  the  defendant  was 
ready  to  accept  the  penalty,  instead  of  summoning  her 
to  the  justice  meeting;  that  the  prosecutrix  rejected  this 
proposal;  that  on  the  £lst  November,  1828,  the  follow- 
ing  summons  was  served  on  the  prosecutrix : — 

**  Berkshire  to  wit :  To  the  petty  constable  of  the 
parish  of  Cookham,  in  the  same  county.  Whereas  John 
Clark,  gardener  to  the  Reverend  ThomasWhaiety,  of  Su:. 
clerk,  hath  this  day  made  information  and  complaint  upon 
oath  before  me,  one  of  his  majesty's  justices  of  the  peace 
in  and  for  the  said  county,  that  Elizabeth  Wells,  of  the 
parish  of  Cookham  aforesaid,  spinster,  did  unlawfully 
and  maliciously  cut  and  damage  several  trees  and  shrubs 
growing  in  a  shrubbery  in  the  parish  of  Cookham  afore- 
said, the  property  of  the  Revereud  Thomas  Whately, 
contrary  to  the  form  of  the  statute  in  that  case  made  and 
provided:  These  are,  therefore,  to  command  you,  in  his 
said  majesty's  name,  to  summon  the  said  Elizabeth  Wells 
personally  to  appear  before  me,  or  such  other  of  his 
majesty's  justices  of  the  peace  for  the  said  county  as 
shall  be  present,  at  the  Swan  Inn,  at  Maidenhead,  in 
the  said  county,  on  Monday,  the  24th  day  of  November 
instant,  at  the  hour  of  11  in  the  forenoon  of  the  same 
day,  to  answer  unto  the  said  complaint,  and  further  to 
do  and  receive  what  to  the  law  doth  appertain.  And  be 
you  then  there  to  certify  what  you  shall  have  done  in 
execution  thereof.  Herein  fail  you  not.  Given  under 
my  hand  and  seal,  the  19th  day  of  November,  in  the 
year  of  our  Lord  1828.  Thomas  Whately. *'  (l.  s.) 

That  on  24th  of  November,  when  the  p^ Dsecutrix's 
horses  were  at  her  door  for  the  purpose  of  taking  her  to 
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the  justice  meeting,  Lee,  the  attorney  for  the  parish  of 
Cookham,  advised  the  prosecutrix  to  submiti  and  to  bo*     j^^^^  Kimo 
cept  the  terms  offered  by  the  defendant,  viz.  to  pay  the  5L     „,   ^« 

.  .  .  WHATEtY# 

penalty,  and  make  a  substantial  fence  to  inclose  the  said 
portion  of  land ;  that  the  prosecutrix  not  being  aware  of 
any  connexion  between  Lee  and  the  parish  of  Cookham^ 
suffered  herself  to  be  persuaded  by  him  to  pay  the  5L  to 
the  defendant;  that  on  January  16^1829,  Letf  addressed 
the  following  letter  to  the  prosecutrix's  attorney : — 

*'  Maidenhead,  l6th  January,  1829* 
Sir, — My  letter  to  Mrs.  Welh,  of  23d  November  last, 
will  inform  you  of  the  reasons  which  induced  me  to 
advise  her  to  avoid  the  public  investigation  of  Mr. 
ffhately*8  charge  against  her.  Having  obtained  her  con* 
sent  to  endeavour  to  effect  an  arrangement  or  compro^ 
mise  of  the  matter,  I  waited  pn  Mr.  Whately  with  that 
view.  He  represented  to  me  that  a  great  number  of 
shrubs  had  been  cut  by  some  person,  along  the  whole 
line  of  the  border,  extending  from  Mrs.  Well$*a  fence 
towards  Mr.  Whateiys  house.  Although  there  was  no 
proof  that  any  other  shrubs  than  the  elder  had  been  cut  . 
by  Mrs.  Wells,  it  appeared  to  me  likely  that  the  magis- 
trates would  be  apt  to  presume,  on  proving  Mrs.Wells's 
admission  respecting  the  elder  tree,  that^he  had  cut  the 
other  shrubs  also;  especially  as  it  seemed  quite  impos- 
sible that  the  elder  tree  could  have  been  cut,  unless  by 
some  person  actually  standing  on  Mr.  Whately*%  ground. 
Mr.  Whately  also  stated,  that  he  was  in  possession  of 
some  letters  written  by  Mrs.  Wells  (if  I  recollect  right, 
to  Liady  Orkney,)  which  he  intended  to  produce  to  the 
magistrates,  in  order  to  shew  that  Mrs.  Wells  had  long 
indulged  an  implacable  spirit  towards  him.  Under  these 
circumstances^  and  knowing  the  difficulty  I  should  have 
in  confining  Mr.  Whately  to  what  would  be  strictly  ad- 
missible evidence,  before  the  bench;  1  was  very  desirous 

VOL.  II.  z 
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1829.  to  prevent  the  necessity  of  Mrs,  WeUt^s  appearance  in 

^Jpjp^  public.    The  only  terms  I  could  make  with  Mr.  Whately 

V.  were,  that  Mrs.  fVelb  should  pay  5/.  to  Mr.  Whately ^  to 

Wbatelt.  ^^  i^'j  ^^^  -Q  coals  for  the  poor  in  the  village,  and  that 

she  should  put  up  a  fence  of  wooden  paling  at  that  end 
of  the  piece  of  Mr.  WhaUh^s  ground^  at  which  he  sup- 
posed she  entered.  Mrs.  Welb  acceded  to  these  terms, 
and  paid  the  money.  As  no  conviction  took  plaoe^  I 
should  conceive  it  was  in  the  nature  of  a  compromise* 
This  is  all  the  information  I  can  give  you  upon  the  sub- 
ject. 

I  remain,  &c.,  John  D*  LeeJ* 

That  Clark,  the  informant,  stated  that  he  did  not  see 
that  the  prosecutrix  cut  the  trees  or  pulled  them  out,  and 
could  not  say  of  his  own  knowledge  that  she  did  it,  and 
that  he  never  made  any  oath  or  gave  information  to  the 
defendant,  but  on  the  contrary,  received  his  information 
as  to  the  circumstances  from  the  defendant. 

Cause  was  now  shewn  upon  affidavits  stating,  that  in 
1797,  a  dispute  having  arisen  between  the  defendant  and 
Hexter,  the  then  occupier  of  the  prosecutrix's  cottage, 
respecting  another  portion  of  land  which  the  defendant 
wished  to  throw  into  the  vicarage,  the  prosecutrix  in* 
formed  the  defendant  that  he  might  compel  Hexter  to 
give  up  that  portion  of  land,  by  threatening  to  take  from 
him  the  parcel  of  land  now  in  dispute;  and  referred  the 
defendant  to  an  entry  in  the  parish  books,  evidencing  the 
right  of  the  vicar  to  the  parcel  of  land  in  question,  .and 
shewing  that  it  was  held  under  the  vicar  at  fis.  6d.  rent; 
that  after  the  prosecutrix  became  possessed  of  the  cot*- 
tage,  she  paid  the  defendant  the  rent  of  2$.  6d.  per  annum 
for  the  parcel  of  land  in  question ;  that  disputes  having 
afterwards  arisen  between  the  defendant  and  the  pro- 
secutrix, as  to  the  right  to  this  parcel  of  land,  the  prose* 
cutrix  agreed  to  abandon  her  claim,  and  to  sign  an  ac- 
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knowledgment  of  the  defendant's  title  as  vicar^  upon  her        18^9. 

being  permitted  to  continue  the  occupation  at  the  2s,6d.     Jl^^'^*^^ 

-,--,..  ,  The  Ki9o 

per  annum;  that  the  foUowmg  mstrument  was  then  y, 

drawn  up,  and  was  signed  by  the  prosecutrix.  Whately. 

*'  Extract  from  the  old  Register  Book  belonging  to 
the  parish  of  Cookhami  Berks: — A  memorandum  made 
March  the  £Oth,  173d,  that  Mrs.  Grace  Goldsborovgh 
rents  of  the-  Rev.  Thomas  Aleyn,  vicar  of  Cookham,  in 
the  county  of  Berks,  at  the  yearly  rent  of  2s.  6d,j  a  piece 
of  garden  ground  at  the  north  end  of  the  said  Mrs.  Gold$^ 
borough* s  garden,  for  the  term  of  three  years  from  Mi- 
chaelmas last,  containing,  &c.;  which  piece  of  ground 
belongeth  to  the  vicar  of  Cookham  for  the  time  being. 
To  the  above  agreement  I  accede,  E.  G.  Wells*  3d  Sep- 
tember, 1813.*' 

That  the  prosecutrix  continued  tenant  to  the  defendant, 
paying  said  annual  rent  until  1823,  when  the  defendant, 
in  consequence  of  certain  malicious  reports  spread  by  the 
prosecutrix,  and  lending  to  injure  the  character  of  the 
defendant,  purporting  that  the  defendant  had  improperly 
wrested  from  her  the  said  parcel  of  land,  became  dissa- 
tisfied with  the  prosecutrix,  gave  her  notice  to  quit,  and 
upon  the  expiration  of  that  notice  took  possession ;  that 
the  elder  bush  cut  down  on  the  17th  of  November  was 
of  a  rare  and  valuable  species,  Sambucus  racemosus; 
that  the  defendant  sent  Mr.  Ward  to  the  prosecutrix  with 
the  Malicious  Trespass  Act,  in  order  to  put  her  fully  on 
her  guard,  and  afford  her  an  opportunity  of  getting  legal 
advice;  that  the  defendant  did  not  authorise  D^ar^  to 
advise  the  prosecutrix  to  compromise;  that  the  defendant^ 
being  informed  that  Lee  had  been  retained  by  the  prose- 
cutrix as  her  attorney  with  reference  to  the  summons,  and 
that  it  was  his  intention  to  request  permission  (a)  of  the 

(a)  It  has  never  been  determin-  that  upon  the  bearing  of  case$ 
cd,  and  probably  never  will  be,      which  are  subjected  to  the  final 

z2 
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1829. 


The  Kino 
Whately. 
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•magistrates  to  attend  with  her  befoi^  them,  wrote  to  Lee 
as  follows: — 

*'  Sunday  morning,  23d. 
Dear  Sir, — I  hasten  to  thank  you  for  your  note,  and 
to  assure  you,  as  I  did  your  uncle  before  you,  that  I  'am 
glad  Miss  Wells  is  in  such  good  hands.  Would  that  she 
possessed  a  little  of  your  temper,  and  was  guided  by 
your  spirit.  As  it  is  she  is  rushing  wantonly  upon  a 
dreadful  exposure.  1  have  exercised,  (as  I  shall  shew,) 
an  uniform  forbearance,  and  would  now,  if  she  would 


decision  of  justices  of  the  peace, 
they  have  any  authority  to  ex- 
clude the  public. 

In  Cox  V.  Coleridge,  2  D.  &  R. 
86,  and  1  B.  &  C.  37,  it  was  held, 
that  an  attorney  retained  by  a 
prisoner  chained  with  felony,  to 
^ive  him  advice  and  assistance 
during  his  examination  before 
magistrates,  might  be  lawfully 
excluded,  on  the  ground  that  it 
was  merely  a  preliminary  inquiry. 
The  attention  of  the  Court,  how- 
ever, in  that  case,  does  not  ap- 
pear to  have  been  drawn  to  the 
statutes  1  &  3  Ph.  Sf  M,  c.  13, 
and  2  &  3  PA.  4*  M.  c.  10,  the 
former  of  which  provides,  "  that 
justices  before  whom  such  pri- 
soner is  brought  for  any  man- 
slaughter or  felony,  before  any 
bailment  or  mainprise,  (or  by  S 
&  3  PA.  4-  M,  c.  10,  where  the 
prisoner  is  committed,)  shall  take 
the  examination  of  the  said  pri- 
soner, and  informations  of  them 
that  bring  him,  of  the  fact  and 
circumstances  thereof;  and  the 
same,  or  as  much  thereof  as  shall 
be  material  to  prove  the  felony. 


shall  be  put  in  wridng,  before 
they  make  the  same  bailment: 
which  said  examination,  toge- 
ther with  the  said  bailment,  the 
justices  shall  cerdfy  at  the  next 
general  gaol  delivery  to  be  holden 
within  the  limits  of  their  com- 
mission.'' Under  these  statutes 
it  has  been  held,  that  if  the  ex- 
aminant  die  before  the  trial  of 
the  felony,  his  examination  may 
be  received  in  evidence  against 
the  prisoner,  on  the  ground  that 
the  prisoner  has  had  the  opportu-^ 
nity  of  cross-examining  the  exa* 
minant.  Under  the  decision  in 
Cor  V.  Coleridge,  it  would  seem 
that  a  prisoner  may  be  deprived 
of  the  means  of  cross-examining 
his  accusers  before  the  magis- 
trate, on  the  ground  that  the  in« 
vestigation  is  merely  in  the  na- 
ture of  a  precognition ;  and  that 
when  taking  his  trial  for  his  life, 
he  may  be  told,  upon  the  pro* 
duction  of  the  examination  of  a 
deceased  witness,  that  his  time 
for  detecting  the  falsehood  of  the 
charge  by  cross-examination  is 
gone  by. 


V. 

Whatelt* 
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allow  me,  spare  her  the  disgrace  to  which  she  is  hasten- 
ing: but  there  is  a  point  beyond  which  forbearance  is  a  j^e  King 
weakness*  I  must  protect  myself  against  malicious  tres- 
pass; this  protection  is  all  I  seek;  and  if  this  can  be 
obtained  in  any  milder  way  than  bringing  her  before  the 
magistrates,  I  shall  be  satisfied;  for  I  have  not  the 
slightest  feeling  of  ill-will  towards  her.  , 
. .  I  am,  sir,  your  obedient  servant,  Thomas  Whately* 
To  John  JD«  Lety  Esq.  Attorney  at  law/' 
That  on  the  morning  of  the  24th,  when  the  defendant 
was  about  to  set  out  for  the  justice  meeting  at  Maiden- 
head, Lee  called  on  the  part  of  the  prosecutrix,  and  ex- 
pressed her  regret  for  what  had  passed,  and  her  readiness 
to  make  compensation  for  the  damage ;  that  Lee  then 
proposed  that  the  prosecutrix  should  pay  5/.  for  the  use 
of  the  poor,  and  should  restore  the  fence;  to  which 
proposal  the  defendant  acceded ;  that  Clarke  when  taken 
by  the  defendant  to  the  spot  where  the  elder  bush  had 
stood,  observed  and  gave  information  to  the  defendant 
of  other  shrubs  which  had  been  cut;  that  Clark  was 
informed  by  the  defendant  that  he  was  not  on  oath ;  that 
the  summons  was  filled  up  from  a  printed  form,  and 
the  words  **  on  oath"  were.intended  to  be  erased* 

.  Sir  J.  Scarlett  and  Rogers  now  shewed  cause.  After 
the  distinct  recognition  by  the  prosecutrix  of  the  defend- 
ant's title»  it  is  clear  that  the  right  set  up  by  the  prose- 
cutrix was  a  mere  after-thought.  It  would  have  been 
useless  to  have  resorted  to  arbitration,  since  the  succes- 
sor would  not  have  been  bound  by  any  award. 

Meretoether,  Seijt.,  and  Manning,  contri.  The  pro- 
secutrix acted  bon&  fide  in  the  assertion  of  her  claim  to 
this  property,  and  in  the  removal  of  what  she  considered 
to  be  injurious  to  the  wall.     The  defendant  states  his 
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belief  that  other  shrubs  were  destroyed  by  the  prose- 

TheKiNo     <^u^>^>  ^^^  °^  f'^^^  ^^^  alleged  to  support  his  suspicions. 
V-  As  the  prosecutrix  had  no  opportunity  of  contradicting 

such  surmises,  so  neither  could  she  have  anticipated 
them.  Here  the  defendant  had  no  jurisdiction^  first, 
because  the  trespass  was  committed  in  the  assertion  of  a 
right;  secondly,  because  the  statute  requires  an  infor- 
mation on  oath;  and,  thirdly,  because  he  himself  was  a 
party,  and  could  not  be  a  judge  in  his  own  cause.  The 
payment  of  the  5/.,  which  has  been  wrongfully  obtained 
from  the  prosecutrix,  will  no  doubt  be  used  against  her 
upon  the  trial  of  her  title  to  the  plot  in  question;  whereas 
it  would  have  been  competent  to  her  to  remove  any  pre- 
judice which  might  be  thrown  upon  her  title  by  the 
former  arrangement  between  the  parties,  by  shewing,  as 
the  fact  is  stated  to  be,  that  they  referred  to  a  different 
spot. 

Lord  Tentbrden,  C.  J.— I  am  clearly  of  ofMoioii 
that  this  rule  ought  to  be  discharged.  The  prosecutrix 
considered  herself  aggrieved  by  this  land's  having  been 
taken  from  her.  It  appears  that  Mr.  fVkatefy  had  planted 
shrubs  of  a  particular  kind.  It  is  conceded  that  ib^ 
prosecutrix  cut  two  of  these  shrubs;  and  there  is  every 
reason  to  suppose  that  she  cut  a  great  many  more.  I 
entertain  no  doubt  that  this  was  an  act  of  malicious  tres«* 
pass,  within  the  meaning  of  the  act.  The  pretences  set 
up  by  the  prosecutrix  are  merely  Aitile* 

If  nothing  more  had  appeared,  we  ought  to  have  mad« 
the  prosecutrix  pay  the  expenses  which  Mr.  Whately  has 
incurred  in  opposing  this  rule ;  but  something  appears 
which  we  cannot  altogether  approve  of.  Mr.  Whately 
should  have  left  it  to  other  persons  to  have  issued  a 
summons.  In  that  summons  it  is  also  inadvertently 
alleged  that  the  information  had  been  given  on  oatb. 
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In  both  these  partieulars  Mr.  Wkately  acted  unadvw  i829. 
sedly ;  and  though  we  much  disapprove  of  the  couduct 

of  the  prosecutrix  in  destroying  these  shrubs,  we  think  v. 

that  we  cannot  give  Mr.  ffhately  his  costs.  Whatblt. 

Rule  discharged,  without  costs. 


The  Kino 


The  King  v.  The  Commissioners  of  Sewers  for  the 

Tower  Hamlets. 

jTHIS  was  a  rule  calling  upon  the  commissioners  of  Where  a  dis- 
sewers  for  the  limits  of  the  Tower  Hamlets,  to  shew  on^'commi*- 
canse  why  a  writ  of  certiorari  should  not  issue,  directed  "on  of  sewen, 

,  •  1  •    ^  18  divided  into 

to  them,  to  remove  mto  this  Court  a  certain  present*  separate 
ment  made  by  a  jury  at  a  Court  of  Sewers  holden  within  l«vek,each 

.  .  '  *    g-%  drarned  by  a 

tibe  said  limits,  and  delivered  to  the  said  Court  of  Sewers,  separate  line 
concerning  sewers  and  other  works  within  the  several  ae^hMTno"" 
limits  of  the  said  district;  and  also  a  certain  order  for  a  benefit  from 

..^«  >.  ..  I  •...  •     the  sewers  m 

rate  made  by  the  said  commissioners  at  two  shillings  in  ^^  others 
the  pound  over  the  whole  of  the  said  Tower  Hamlets^  ^^h  level 

.  .        «      must  be  se- 

founded  on  the  said  presentment.    The  affidavits  dis^  parately  rated. 

closed  the  following  facts: — 

The  commissioners  of  sewers  for  the  Tower  Hamlets 
have  always  acted  under  one  commission  for  the  whole 
district,  and  their  commission  has  always  been  in  the 
form  set  out  in  the  statute  of  sewers,  23  Henry  8.  From 
the  earliest  period  at  which  commissions  of  sewers  have 
been  granted  for  that  district,  down  to  1821,  the  com- 
missioners treated  it  as  containing  six  different  levels  or 
lines  of  large  leading  sewers ;  and  in  all  presentments  of 
juries  made  touching  the  sewers  within  the  said  limits, 
and  in  all  rates  imposed  by  the  commissioners  pursuant 
to  such  presentments,  the  juries  and  the  commbsioners 
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I899v        always  acted  upon  the  acknowledged  principle  that  there 

were  six  different  levels  or  lines  of  large  leading  sewers 

V,  in  the  said  limits;  and  always,  in  such  presentments  and 

ere^'of^Sewers  ^^^^^^  divided  the  said  limits  into  six  different  levels  or 
of  Tower  districts,  making  each  district  liable  to  the  repair  of  those 
sewers  only  from  which  it  derived  benefit*  Down  to 
1821,  separate  presentments,  by  different  juriesi  at  dis- 
tinct periods,  and  separate  rates,  were  always  made  for 
each  of  the  six  different  levels  or  lines  of  large  leading 
sewers,  not  contemporaneously,  but  as  circumstances 
required,  and  the  rates  were  different  and  separate  in 
amount,  and  the  rates  and  presentments  were  made  at 
different  times,  as  the  state  of  repair  of  .the  sewers  in 
each  level  required  them.  The  names  of  the  owners  or 
occupiers  of  premises  in  each  level,  who  were  benefited 
by  the  sewers  in  that  level,  were  always  set  out  in  a 
schedule  annexed  to  each  presentment.  Down  to  }815, 
the  accounts  of  the  different  levels  were  kept  separate 
and  distinct,  but  since  that  time  they  have  all,  by  order 
of  the  commissioners,  been  kept  in  one  general  account. 
Ever  since  1821  the  commissioners  have  been  endear 
youring  to  establish  one  general  and  equal  rate  over  the 
whole  limits.  In  1825  they  empannelled  a  jury  to  make 
one  general  presentment  of  all  the  sewers  within  the 
whole  limits,  and  made  an  equal  rate  for  the  whole 
limits.  That  rate  was  quashed  for  informality.  In  1828 
another  general  presentment  was  made,  and  another  equal 
rate  was  made,  over  the  whole  limits.  This  was  resisted 
by  the  inhabitants  of  the  parish  of  Hackney,  one  of  the 
six  levels,  who  had  always  before  been  presented  and 
rated  separately  for  the  repairs  of  the  sewers  within  their 
own  level,  which  were  maintained  at  a  much  smaller 
expense  tlian  the  sewers  in  the  other  five  levels,  from 
which  they  derived  no  benefit,  the  chief  part  of  the 
drainage  in  the  parish  of  Hackney  being  by  means  of  a 
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natural  brook,  and  some  small  branch  sewers  communi-        ^•^^^* 
eating  with  it,  and  which  were  entirely  distinct  from,  and     ji^^  Kino 

unconnected  with,  the  sewers  of  the  other  five  levels.         ^      ^;  . 

.  CommissioD- 

The  case  was  argued  on  a  former  day  m  this  term  by   en  of  Sewers 

of  TOWEB 

Hamlets. 
Sir  J*  Scarlett,  Gurney,  Cunvood,  and  Chittyf  in  sup- 
port of  the  presentment  and  rate,  and  by 

Tindal,  S*  G.,  Campbell,  and  Brodrick,  in  support  of 
the  rule  for  quashing  the  same;  but  it  is  deemed  unne* 
cessary  to  insert  their  arguments  here,  as  all  the  points 
made,  and  all  the  authorities  cited,  are  fully  noticed  in 
the  judgment  of  the  Court,  which  was  now  delivered  by 

Lord  Tenterden,  C.  J. — This  was  an  application 
for  a  certiorari  to  remove  into  this  Court  a  rate  made  by 
the  commissioners  of  sewers  for  the  Tower  Hamlets,  in 
order  to  its  being  quashed.  The  rule  was  applied  for 
on  the  part  of  the  inhabitants  of  the  parish  of  Hackney, 
and  the  objection  made  to  the  rate  was,  that  the  rate 
was  imposed  upon  the  whole  district  under  the  jurisdic- 
tion of  these  commissioners,  namely,  the  whole  district 
of  the  Tower  Hamlets,  ratably  and  proportiouably ; 
whereas  it  was  contended,  the  rate  ought  not  to  be 
made  generally  upon  the  whole  district,  but  ought  to  be, 
as  until  a  very  late  period  indeed  it  had  been,  so  far  as 
the  books  and  records  of  the  commissioners  go,  a  rate 
made  separately  upon  several  distinct  parts  of  this  dis- 
trict, called,  or  usually  denominated,  levels.  It  appeared 
upon  the  affidavits,  that  the  parish  of  Hackney,  with  the 
exception  of  a  very  small  part,  was  so  situated  that  its 
drainage  was  into  a  natural  brook  which  communicated 
with  the  river  Lea,  so  that  the  drainage  of  that  district 
could  be  carried  on,  and  had  in  fact  been  carried  on 
hitherto,  at  a  very  moderate  expense.    The  other  levels 
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18f  9.        of  the  district  which  lay  nearer  to  the  river  Thames,  and 
IlieKiNo     ^^^^^  vifere  more  populous,  and  great  parts  of  them 
V.  entirely  covered  with  houses,  were  drained  by  means  of 

ersof  Sewera  covered  sewers,  erected  and  maintained  at  a  very  heavy 
of  Tower  expense;  and  it  was  contended  that  it  was  unjust  to 
charge  the  inhabitants  of  Hackney,  who  derive  no  benefit 
from  those  expensive  sewers,  with  the  maintenance  of 
them,  but  that  they  ought  to  be  separately  rated,  as  they 
previously  had  been,  in  which  case  the  burthen  on  them 
would  be  much  lighter:  whereas  the  rate  in  question  had 
the  effect  of  charging  them  with  the  maintenance  of 
sewers  from  which  they  derived  no  benefit.  In  support 
of  the  rate  it  was  contended,  not  that  the  fact  was  not  as 
alleged  by  the  parties  applying,  but  that  by  law  the 
commissioners  of  sewers  of  this  district,  called  the  Tower 
Hamlets,  could  not  do  otherwise  than  make  one  equal 
pound  rate  upon  all  lands  and  all  tenements  within  the 
district  over  which  their  commission  extends:  that  they 
were  bound  by  law  so  to  do.  Now  it  is  certain  that  if 
any  such  obligation  did  exist  by  law,  the  law  would  in 
this  case,  and  probably  in  many  others  also,  work  con* 
siderable  injustice.  It  was  suggested  to  us  at  the  bar, 
and  the  two  cases  that  I  shall  mention  were  instances  of 
it,  that  in  many  other  districts  the  rate  is  made,  not 
upon  the  whole  district,  but  that,  under  the  authority 
and  jurisdiction  of  the  commissioners,  the  district  is 
divided  into  several  parts,  which  are  usually  denominated 
levels,  and  the  inhabitants  of  each  particular  level  are 
chained  with  the  maintenance  of  the  sewers  within  that 
level,  which  are  the  only  sewers  fi-om  which  they  derive 
benefit.  If,  therefore,  we  should  hold  this  rate  to  be 
good,  we  should  not  only  overturn  that  practice  which 
has  prevailed  in  this  district  called  the  Tower  Hamlets 
for  many  years  down  to  a  very  recent  period,  but  we 
shoukl  also  be  deciding  in  all  the  other  cases  in  which 
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separate  rates  are  made  for  separate  and  distinct  levels, 

that  all  those  rates  are  bad,  and  ought  to  be  quashed,  xbe  Kino 

It  appeared  to  us  to  be  very  important  that  we  should^  ^; 

at  least,  be  sure  we  did  right  before  we  came  to  such  a  ers  of  Sewers 

decision,  and  therefore  we  took  time  to  consider  of  it ;     ^i  Tower 

Hamlbts. 
and  upon  consideration  we  are  all  of  opinion  that  the 

law  is  not  as  was  contended  in  support  of  this  rate,  but 
that  it  is  competent  to  persons  acting  under  this  commis- 
sion to  do  that  which  was  formerly  done  in  this  district, 
and  still  continues  to  be  done  in  many  others,  namely, 
to  subdivide  their  districts,  and  rate  the  inhabitants  of  the 
separate  parts  separately;  so  that  the  inhabitants  of  each 
part  may  contribute  to  the  expense  of  maintaining  those 
sewers  only  from  which  they  derive  benefit.  This  is 
perfectly  consistent  with  the  principle  which  has  always 
been  laid  down  and  generally  acted  upon.  I  do  not 
speak  now  with  reference  to  this  particular  question, 
which  is  now  raised  for  the  first  time.  The  principle 
always  laid  down  and  generally  acted  upon  is,  that  no 
person  is  to  contribute  to  the  expense  except  those  who 
derive  profit  or  benefit  from  it.  This  general  principle 
is  very  distinctly  noticed  in  Hookers  case  (a).  The  point 
now  before  the  Court  was  not  the  point  in  question  there; 
the  point  there  was,  whedier  a  particular  person,  the 
owner  of  particular  land,  a  plot  of  seven  acres,  which 
had  usually  maintained  a  particular  bank,  was  alone 
bound  to  repair  the  bank ;  or  whether  the  obligation  to 
repair  should  be  cast  upon  the  owners  of  a  district  con^ 
taining  about  800  acres,  which  was  said  to  be  within 
the  same  level,  and  protected  by  the  bank.  The  point 
decided  was,  that  it  ought  to  be  cast  upon  all  the  occu- 
piers of  all  the  BOO  acres  that  were  within  the  level. 
Reference  was  there  made  to  the  statute  of  6  Hen,  6, 
c.  5,  which  is  one  of  the  old  statutes  of  sewers  prior  to 

(a)  5  Co.  Rep.  99,  b.  8d  resolutioD. 
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1829.        the  Statute  of  £3  Hen.  S,  c.  5;  and  the  language  of  that 

The  King     ^^^ute  is  somewhat  different  from  the  language  of  that 

V;  .        of  23  Hen*  8,  c.  5,  and  perhaps  shews  more  distinctly 

ers  of  Sewers   ^^  power  of  the  commissioners  as  well  as  their  duty, 

of  Tower  (fQ^  jjjgj,.  powers  and  their  duties  are  equivalent,)  to  rate 
separately  according  to  the  maintenance  of  the  particular 
works  or  sewers  from  which  the  parties  derive  benefit. 
The  direction  in  the  statute  is,  ''  No  person  shall  be 
exempt  from  the  rate,  whatever  his  estate  or  condition 
may  be,  whether  he  be  rich  or  poor,  or  of  whatever 
condition,  estate,  or  dignity  he  may  be,  who  derives  or 
receives  defence,  profit  or  protection  from  the  aforesaid 
walls,  ditches,  gutters,  barriers,  causeways,"  and  so  on. 
Not  that  all  who  derive  benefit  from  the  works  within 
the  district,  but  that  all  who  derive  benefit  from  the  par* 
ticular  works  there  mentioned,  shall  be  chargeable  to 
them.  That  case  also  furnishes  an  instance>  aud  is  one 
of  those  to  which  I  before  alluded,  of  the  commissioners 
of  a  large  district  subdividing  their  rates  into  parts  on 
particular  levels ;  for  the  rate  in  Rooke*8  case  was  made 
by  commissioners  who  had  a  commission  to  survey  all 
walls,  and  so  forth,  in  the  River  of  Thames,  in  the 
counties  of  Essex  and  Kent.  Now  if  they  had  been 
bound  to  make  one  entire  rate,,  the  inhabitants  of  the 
county  of  Kent  on  one  side  of  the  Thames  might  have 
been  charged  with  the  repairs  of  sewers  and  drains  which 
were  in  the  county  of  Essex  on  the  other  side;  and  it  is 
quite  impossible  to  suppose  that  any  thing  of  that  kind 
should  have  taken  place.  There  is  another  case  which 
it  may  not  be  improper  to  mention,  that  of  Stafford  v. 
Hamston  (a).  There  a  rate  was  made  by  the  commis- 
sioners of  sewers  for  the  city  and  liberty  of  Westminster, 
and  the  parish  of  St.  Margaret  was  rated  by  a  separate 
rate  by  those  commissioners,  being  one  of  the  parish^9 

(a)  b  J.  B.  Moore,  608;  9  Brod.  &  Bingh.  691. 
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within  their  jurisdiction.  The  sewer,  towards  the  expense 
of  which  the  plaintiff  was  assessed,  was  in  the  parish  of  The  King 
St.  Margaret.  The  plaintiff  was  an  inhabitant  of  Knights-  ^  V;  . 
Jbndge,  and  she  derived  no  benefit  from  the  sewer  to  the  ^n  of  Sewers 
repairs  of  which  she  was  charged.  It  was  held  that  it  ^Towe» 
was  competent  for  her,  in  an  action  of  trespass  brought 
against  the  person  acting  under  the  warrant  of  the  com- 
missioners, to  prove  that  fact,  and  evidence  of  the  fact 
having  been  rejected  at  nisi  prius,  the  Court  granted  a 
new  trial.  The  case  of  Netherton  v.  Ward  (a)  supplies 
another  instance  in  which  the  commissioners  had  sub-^ 
divided  their  district;  and  in  that  of  Masters  v.  Scroggs{b) 
it  was  conceded  that  the  person  assessed  was  not  liable, 
unless  he  actually  derived,  or  was  likely  to  derive  benefit 
from  the  works  towards  the  expense  of  which  he  was 
charged.  There  the  commissioners  of  sewers  had  as- 
sessed a  person  in  respect  of  drains  which  communicated 
with  other  drains  that  fell  into  the  main  sewer ;  but  in 
point  of  fact  the  level  of  his  drains  was  so  much  above 
the  sewer,  that  the  stopping  of  the  sewer  could  not  pos- 
sibly throw  back  the  water  so  as  to  injure  his  premises; 
and,  thereforci  as  he  was  not,  and  did  not  appear  likely 
to  be  benefited  by  the  works,  he  was  held  not  liable  to 
the  assessment.  For  these  reasons,  therefore,  without 
going  further  into  the  subject*  we  are  of  opinion  that  the 
commissioners  have  done  wrong  in  making  one  rate  for 
the  whole  district,  which  would  work  the  injustice  to 
which  I  have  alluded..  It  was  competent  for  them  by  law 
to  rate  separate  parts  within  their  jurisdiction  and  autho- 
rity, in  the  same  manner  as  had  been  long  previously 
done.  A  great  deal  of  reliance  was  placed  in  the  argu- 
ment on  the  word  "level/'  which  is  found  in  the  report 
of  Rooke^s  case(c),  and  in  which  it  is  said  that  all  who 

(a)  3  B.&A.  21.  (c)  5  Co.  Rep.  95,  b.     The 

(6)  d  M.  &  S.  447.  word.''  level,"  though'used  in  the 
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18)9.        are  within  the  level  are  to  contribute.    That  b  very  true; 
2^'^^      but  the  question  is  what  is  the  meaning  of  the  word 
9.  **  level/'    Now  that  word  does  not  occur  in  the  act  of 

^"fsT^^'^  parliament ;  neither  is  it  to  be  found  in  the  commission, 
of  TowEA  If  we  were  to  understand  the  word  "  level**  in  the  sense 
sought  to  be  attributed  to  it  in  this  argument,  we  should 
make  it  an  artificial  division  of  the  land ;  wbereaa,  ac- 
cording to  its  natural  import,  the  word  denotes,  not  an 
artificial  division  of  the  land,  but  the  peculiar  natural 
character  and  situation  of  it.  So  understood,  all  those 
caaes,  and  all  those  expressions,  which  shew  that  the 
rate  is  to  be  made  equally  upon  all  the  inhabitants  of  the 
level,  will  stand  untouched  by  our  decision.  The  nile^ 
therefore,  for  the  certiorari  must  be  made 

Absolute. 

special  verdict  in  that  case,  does  receive  benefit  (et  que  tout  a 

not  appear  to  be  adopted  by  the  prendtr  commodity)  by  the  mak- 

Court.    The  resolution  there  is,  ing  of  the  banks  to  h%  contri- 

<'  that  the  suaute  will  have  all  butors;  for  qui  smUii  cofmaodam 

who  are  in  danger  and  are  to  ientire  debet  et  ontci/' 


Chanter,  clerk,  r.  Glubjs,  clerk,  and  another. 

Hie  owner  of  xHIS  was  an  action  of  trespass  for  seizing  and  im* 

are  retoin^  pounding  two  COWS  of  the  plaintiff,  to  which  the  defend- 

b^  the  occu-  ants  pleaded  the  general  issue.    The  cause  came  on  to 

land  under  be  tried  at  the  Summer  assizes,  1827  (a),  before  the  Lord 

composition      Chief  Justice  JBes/,  Upon  mutual  admissions  of  all  the 

from  year  to  . 

year,  IS  ratable  facts,  when  a  verdict  was  found  for  the  plaintiff  with  one 

**f  A  }^^     shilling  damages,  subject  to  the  opinion  of  this  Court  on 

ways  as  occti-   the  following  case : — 
jM'er  of  tithes.    . 

(a)  Counsel  for  the  plaintiff,   Coleridge;    for  the  defendants, 
WUdCy  SerjU,  al)d  Jfaimtn^. 
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Before  and  at  the  time  of  making  the  assessment  here* 
inafter  mentioned,  and  also.^efore  and  at  the  time  of  the 
issuing  of  the  warrant  hereinafter  mentioned,  the  plaintiff 
was  the  lessee  for  years  of  the  tithes  of  the  parish  of 
Hardand>  in  the  county  of  Devon,  under  a  grant  of  them 
by  deed  from  the  impropriators  thereof.  Under  this 
lease  the  plaintiff  did  not  take  the  tithes  in  kind,  nor  did 
he  demise  or  grant  them  to  the  respective  occupiers  of 
the  lands  from  which  they  accrued,  or  to  any  other  person 
oc  pereons  by  any  deed  or  deeds,  but  he  compounded 
for  them  with  the  respective  occupiers  by  several  parol 
agreements,  under  which  they  retained  the  tithes  accruing 
on  their  respective  lands  to  their  own  use  with  the  re- 
maining nine  parts,  from  which  no  severance  in  fact  took 
place.  The  parol  agreements  enured  from  year  to  year, 
and  were  considered  and  treated  by  the  parties  as  de- 
terminable only  by  six  months'  notice.  Under  these 
agreements  the  tithes  were  not  bargained  and  sold  when 
at  maturity,  but  the  agreements  were  prospective^  and 
had  no  reference  either  to  any  specific  mode  of  cultivating 
the  lands,  or  to  the  amount  of  produce  in  any  particular 
year.  The  composition  moneys  of  the  tithes  so  retained 
were,  by  the  agreements,  payable  half  yearly.  The  as- 
sessment above  alluded  to  was  a  composition  in  money, 
in  lieu  of  the  statute  duty  in  kind,  duly  assessed  upon 
the  occupiers  of  lands,  tenements^  woods,  tithes  and 
hereditaments  within  the  said  parish,  for  the  amendment 
and  preservation  of  the  public  highways  in  the  same 
parish,  and  the  plaintiff  was  therein  charged  in  the  sum 
of  1 1/.  lis.  as  his  share  and  proportion  of  the  said  com- 
position,  in  respect  of  his  occupation  of  the  tithes  above 
mentioned.  The  payment  of  the  said  assessment,  the 
amount  of  which  was  not  in  dispute,  was  duly  demanded 
and  refused. '  The  defendants  were,  at  the  time  of  the 
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convictiou  hereinafter  mentioned,  and  of  the  issuing  of 
the  said  warrant,  justices  of  the  peace  in  and  for  the 
county  of  Devon.  Upon  the  complaint  of  the  surveyors 
of  the  highways  of  the  parish,  the  plaintiff  was^  after  due 
summons,  hearing  and  proof,  convicted  of  the  non-pay- 
ment ;  and  after  order  and  refusal  to  pay  the  same,  the 
warrant  of  seizure  was  made,  and  the  seizure  took  place* 
The  action  was  brought  after  a  month's  notice,  and 
within  the  proper  time  for  that  purpose.  The  question 
for  the  opinion  of  the  Court  is,  whether,  under  the  cir- 
cumstances, the  plaintiff  was  liable  to  the  payment  of  the 
composition  in  lieu  of  statute  duty,  as  an  occupier  of 
tithes  within  the  said  parish.  If  the  Court  shall  be  of 
opinion  in  the  affirmative,  then  a  verdict  to  be  entered 
for  the  defendants ;  if  in  the  negative,  then  the  present 
-verdict  to  stand. 


Coleridge,  for  the  plaintiff.  It  must  be  conceded  that 
the  only  mode  in  which  tithes  can  pass  is  by  deed; 
though  according  to  Bacon's  Abr.  (a)  a  doubt  seems  to 
have  been  at  one  time  entertained,  whether  a  lease  of 
tithes  for  one  year  only  might  not  be  by  parol.  -The 
real  question,  however,  is,  who  is  the  visible  occupier, 
and  how  the  surveyors  of  the  highways  are  to  ascertain 
who  it  is  they  are  to  assess.  \Bayley,  J.  Most  not  they 
know  whether  the  occupier  is  entitled  to  nine-tenths  of 
the  produce  or  to  the  whole  f]  Considerable  difficulties 
might  be  imposed  upon  surveyors  if  they  were  bound  to 
ascertain  the  legal  title.  Suppose  a  feme  covert  impi'o- 
priatrix  to  have  executed  a  lease  of  tithes ;  notwithstand- 
ing the  apparent  title,  the  lease  would  be  void.  It  is, 
therefore,  safer  to  leave  it  to  the  surveyors  merely  to  see 
who  in  point  of  fact  i&  actually  receiving  the  tithes. 
[Lord  Tenterden,  C.  J.    If  Rex  v.  Lambeth  is  rightly  re* 

(a)  Bac.  Abr.  Tythe8,(Y). 
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ported  in  Strange  (a)  there  is  an  end  of  the  case.]  From 
the  report  of  that  case  in  8  Modern  (6)  it  appears  that 
the  lessee  held  under  a  parol  demise.  Therefore  there 
could  be  no  ground  for  charging  him.  [Bayley,  J. 
There  the  farmer  was  considered  as  every  harvest  buying 
his  tithes.  Do  you  say  that  the  bargain  passes  an  in- 
^terestf]  The  case  finds  that  the  occupiers  retained  the 
tithes^  which  shews  that  they  were  possessed  of  an  in- 
terest in  the  tithes.  [Parke,  J.  Suppose  there  had  been 
a  modus  in  this  parish,  would  not  the  rector  have  been 
occupier  of  the  tithes  in  respect  of  which  the  modus  was 
paid, and  is  this  any  thing  more  than  a  temporary  modus?] 
This  question  was  raised  in  Rex  v.  Justices  of  Bucking' 
hamshire  (c),  but  the  point  was  not  decided. 
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Chanter 

V. 

Glubb. 


Manning,  contri.  The  Queen  v.  Bartlett  {d)  shews 
that  the  occupiers  of  the  land  compounding  for  their 
tithes  are  not  occupiers  of  the  tithes.  [He  was  here 
stopped  by  the  Court.] 

Lord  Tenterden,  C.  J. — In  strictness  there  can  be 
no  occupier  of  tithes,  certainly  not  when  tithes  are  com- 
pounded for.  The  word  "  occupiers/'  therefore,  in  the 
statute,  must  be  used  to  denote  the  person  who  receives 
the  benefit  of  tithes. 

Bayley,  J. — It  is  quite  clear  in  case  of  poor  rates, 
and  it  has  been  lately  held  in  the  case  of  Rex  v.  Lacy{e), 
that  a  money  payment  substituted  for  tithes  by  an  en- 
closure act  is  ratable  as  tithes  to  the  repairs  of  the  high- 

(a)  1  Stra.  535.  (e)  8  D.  &  R.  457;  5  B.&C. 

(6)  8  Mod.  61.  709;  Besv,  Boldero,  6  D.  &  R. 

(c)  9  D.  &  R.  689;  1 B.  &  C.  557;  4  B.  &  C.  467.  And  see 
485.  Rex  v.  Hie  London   Gas  Com' 

(d)  16Vin.  Abr.  PoorRate(F)  pony,  9  M.  &  R.  18,  19. 
4. 
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ways  {a).  Here  the  owner  of  the  tithes  does  not  grant 
them  away,  but  excuses  the  setting  of  them  out.  It  is  in 
reality  selling  the  tithes. 

LiTTLEDALB^  J.  coucurred. 


Parke,  J. — The  doubts  thrown  out  in  Rex  v.  The 
Justices  of  Buckinghamshire  are  removed  by  the  discus* 
sion  in  Rex  v.  Lacy. 

Judgment  for  the  defendants  (6). 


(a)  It  has  been  held  that  no 
action  is  maintainable  by  the 
ovenKers  of  the  highways  against 
the  parties  rated,  for  nonpaj^ment 
of  the  sums  assessed,  there  being 
a  specific  mode  of  proceeding 
pointed  out  by  the  act.  Under" 
hill  V,  EUicombe,  Macl.&  Younge, 
450. 

(&)  Half  a  year's  notice  ought 
to  be  given  to  determine  a  com- 
position for  tithes,  such  notice 
expiring  at  the  same  period  of 
the  year  as  that  at  which  the 
composition  began.  Bi$hop  v. 
Chickuter^  4  Owill.  lSt6,  and 
S  Brown,  Cha.Ca.  161 ;  ITyhwrn 
V.  Tuck^  1  B.  &  P.  458.  And  see 
Fell  V.  Wikon,  13  East,  85.  It 
is  true  that  in  Wyhurn  v.  Tuckj 
EryCf  C.  J.  expressed  a  different 
opinion,  and  appears  to  have 
said,  **  The  analogy  between  land 
and  tithe  does  not  appear  satis- 
factory to  roe;  land  is  either 
taken  on  a  holding  from  Lady- 


day,  or  from  Michaelmas,  or 
from  some  other  time,  and  then 
notice  to  quit  roust  be  given  ac- 
cordingly. But  if  a  composition 
is  to  be  determined  on  any  just 
principles,  the  notice  must  be 
given  from  a  period  suitable  to 
the  nature  of  the  tithes,  and  with 
relation  to  the  manure  and  culti- 
vation of  the  land.  There  must 
be  such  a  rule  as  will  enable  the 
tenant  to  cultivate  his  land  in  the 
manner  most  beneficial  to  him- 
self, accordingly  as  he  is  to  pay 
a  composition  or  to  pay  in  kind." 
1  B.  &  P.  463.  Ibe  inconve- 
nience here  pointed  out  seemt^ 
however,  to  be  even  less  than  that 
to  which  every  tenant  from  year 
to  year  is  exposed,  by  reason  of 
his  liability  to  be  ejected  by  his 
landlord,  not  from  a  portion,  but 
from  the  entirety.  In  either 
case,  the  difficulty,  whenever  an- 
ticipated, may  be  obviated  by  a 
special  agreement. 
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1829. 

The  King  v.  Tizzard.  ^^-""^v-^^ 

INFORMATION,  in  the  nature  of  a  quo  warranto,  The  common 
for  usurping  the  office  of  alderman  of  the  borough  of  rough  is  ap- 
Weymouth.     Plea:  that  King  Geo.  3,  by  charter,  bearing  pointed  bythe 
date,  &c.  granted  that  in  the  borough  there  should  be  one  men,  and 
mayor,  an  indefinite  number  of  aldermen,  two  bailiffs,  ^^^^^^  ^^^ 
and  twenty-four  chief  burgesses,  and  that  every  person  their  pleasure, 
having  served  the  office  of  mayor  should  become  an  Ury  variableat 
alderman  for  life;  and  that  defendant,  in  1804,  was  duly  thejr  pleasure; 
appointed  to,  and  served  the  office  of,  mayor,  and  so  duty  to  attend 

became  an  alderman.     Replication :  that  by  the   said  ^^*^  corporate 

'^  •'  ^  ^         meetmgs  and 

charter  it  was  granted  that  the  mayor,  aldermen,  bailifi^s,  take  minutes 
and  chief  burgesses  might  make  byelaws;  and  that  they  ceedin]^^ 

should  have  a  recorder;  and  that  the  mayor,  recorder.  The  office  of 

,  ,    'fjr  «   I  i>     I  t      such  common 

and  bailitis,  or  any  two  or  more  of  them,  of  whom  the  ^lerk  and  that 

mayor  or  recorder  should  be  one,  should  hold  sessions  :  of  alderman 

are  incompa- 
and,  further,  that   the   mayor,  aldermen,    bailiffs,   bur-  tible;  and  the 

gesses,  and  commonalty,  should  have,  within  the  borough,  acceptance  of 
one  discreet  and  fit  man,  who  should  be,  and  be  named,  cates  the  lat- 
the  common  clerk  of  the  borough,  to  continue  in  the 
same  office  during  the  pleasure  of  the  mayor,  aldermen, 
and  bailiffs ;  that  afterwards,  and  after  defendant  became 
an  alderman,  the  office  of  common  clerk  became  vacant, 
and  defendant  so  being  an  alderman,  was,  by  the  then 
mayor,  aldermen,  and  bailiffs,  nominated,  elected,  and 
appointed,  for  the  common  clerk  of  the  borough,  to 
continue  in  the  same  during  the  pleasure  of  the  mayor, 
aldermen,  and  bailiffs;  that  defendant  took  the  oaths, 
and  became  and  was  common  clerk ;  wherefore,  &c. 
There  were  two  other  replications  substantially  the  same, 
and  a  fourth,  which,  after  stating  the  appointment  of 
defendant  to  the  office  of  common  clerk,  and  his  accept- 
ance of  that  office,  alleged,  that  at  the  time  when  de- 
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1829.        fendant  was  so  elected,  and  took  upon  himself  the  said 
''  'i^r^ic^^  office,  a  yearly  salary  of  10/.  was  payable  and  paid  by 
t;.  the  mayor,  aldermen,  bailiffs,  burgesses,  and  commonalty, 

TizzAaD.  1^  ^jjg  common  clerk  for  the  time  being,  subject  to  be  in- 
creased, diminished,  or  withdrawn  altogether,  by  the 
mayor,  aldermen  and  bailiffs,  at  their  pleasure;  and  that 
the  offices  of  alderman  and  common  clerk  being,  by 
reason  of  the  premises,  incompatible  with  each  other, 
defendant  thereby  then  and  there  resigned  and  vacated 
his  office  of  alderman.  The  fifth  replication  alleged, 
that  it  was  the  duty  of  the  common  clerk  to  attend  and 
be  present,  as  such  common  clerk,  at  all  corporate  meet- 
ings of  the  mayor,  aldermen,  bailiffs,  burgesses,  and 
commonalty,  and  under  their  inspection  and  direction,  to 
draw  up  in  their  books  minutes  and  entries  of  their  reso- 
lutions and  proceedings ;  and  then  averred,  as  before, 
that  the  offices  were  incompatible,  &c.  Demurrer  to  the 
replications,  and  joinder  in  demurrer. 

Follett,  in  support  o(  the  demurrer.  The  relator  in 
his  replications  suggests  three  grounds  upon  which  it 
will  be  contended  that  the  offices  of  alderman  and  com- 
mon clerk  are  incompatible  with  each  other : — first,  that 
the  aldermen  vote  at  the  election  of  the  common  clerk ; 
secondly,  that  when  the  defendant  was  elected  common 
clerk,  there  was  a  salary  attached  to  the  office,  which  might 
be  varied  in  amount,  or  withdrawn,  at  the  pleasure  of  the 
mayor,  aldermen,  and  bailiffs;  and,  thirdly,  that  the 
common  clerk  must  be  in  attendance  at  corporate  meet- 
ings, and  take  minutes  of  all  the  proceedings.  Now,  in 
order  to  prove  that  the  two  offices  are  incompatible  with 
each  other,  it  must  be  shewn,  first,  that  the  duties  to  be 
performed  by  the  person  holding  the  one  office,  are  in- 
consistent with  the  duties  to  be  performed  by  the  person 
holding. the  other;  and,  secondly,  that  those  duties  are 
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of  a  public  nature,  so  that  the  public  will  sustain  an  in- 
jury by  their  being  improperly  discharged.     Unless  both     .p|,g  ^as^ 
those  points  be  made  out,  this  Court  will  not  interfere.  v- 

TiZZARD* 

For  instance,  a  ministerial  and  a  judicial  office  in  the 
same  court  cannot  be  held  by  the  same  person ;  nor  can 
the  same  person  discharge  the  duties  of  expending  public 
money,  and  of  auditing  his  own  accounts.  But  it  has 
never  hitherto  been  decided  that  a  man  may  not  hold 
two  offices  merely  because  by  virtue  of  the  one  he  has  a 
voice  in  the  election  to  the  other ;  nor  merely  because 
in  the  one  capacity  he  may  have  a  voice  in  fixing  the 
remuneration  which  he  is  to  receive  in  the  other.  A 
candidate  may  vote  for  himself  at  an  election  of  members 
of  parliament,  and  at  elections  to  most  parish  offices. 
A  man  may  present  himself  to  a  church.  In  this  case, 
the  number  of  aldermen  is  indefinite ;  consequently,  the 
influence  of  one  in  fixing  the  salary  of  the  common 
clerk  would  be  very  trifling;  and  that  is  not  a  public 
duty.  No  objection  can  arise  upon  the  ground  of  these 
offices  being,  one  of  them  judicial,  and  the  other  minis- 
terial, because  the  aldermen  are  not  magistrates ;  nor 
can  there  be  any  reasonable  objection  to  one  member  of 
the  body  being  employed  to  take  minutes  of  their  pro- 
ceedings. In  Com.  Dig.  "  Franchise,"  (F.  i27),  upon 
which  the  other  side  will  probably  rely,  it  is  said,  that  the 
office  of  sworn  clerk  is  void,  if  he  be  made  an  alderman  ; 
and  Dyer,  332  b.  is  cited.  But  that  is  not  a  principal 
case,  but  a  very  brief  note  of  one  mentioned  in  the 
margin,  where  a  town  clerk  was  elected  alderman  with 
a  view  to  the  turning  him  out  of  the  former  place,  the 
offices  being  incompatible;  and  the  Court  of  King's 
Bench  restored  him  to  it:  but  the  respective  duties 
of  the  two  offices  are  not  mentioned  (a).     Rex  v.  Pate- 

(a)  The  note  in  Dyer  is,  «er-      town  clerk  of  B.,  was  elected  al- 
baHm^  this :  ^  ^  Bait(mf  being      derman,  for  the  purpose  of  put^ 
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mania)  is  more  analogous  to  the  present  case ;  but  there 
the  accounts  of  the  town  clerk  were  audited  by  the  al- 
dermen, and  they  were  judicial  officers,  and  the  town 
clerk  acted  ministerially  under  them :  and  there  Lord 
Kenyan  said, "  I  do  not  think  that  the  offices  of  alderman 
and  town  clerk  are  necessarily  incompatible ;  for  in  some 
corporations/'  (as  in  the  present), ''  the  aldermen  are  not 
judicial  officers."  In  Milward  v.  Thatcher  (6),  of  the 
two  offices  held  by  the  same  person,  the  one  was  judicial, 
and  the  other  ministerial;  and  upon  that  ground,  ex- 
pressly, the  offices  were  decided  to  be  incompatible. 


Campbell,  with  whom  were  12.  Bayly  and  Barstow, 
contrl,  was  stopped  by  the  Court. 


Lord  Tentebden,  C.  J. — I  am  of  opinion  that  judg- 
ment must  be  given  for  the  crown  in  this  case.  The 
fifth  replication  shews  that  it  is  the  duty  of  the  common 
clerk  to  attend  the  corporate  meetings,  and  to  take 
minutes  of  their  proceedings.  If  that  duty  be  not  dis- 
charged faithfully,  he  may  be  removed  from  his  office  of 
common  clerk,  and  upon  that  question  he  would  have  a 
vote  in  his  character  of  alderman.     In  such  a  state  of 


dug  him  out  of  his  office,  because 
they  were  incompatible  offices  in 
one  person.  He  prayed  restitu- 
tion to  the  office  of  town  clerk, 
and  it  was  granted/' 

(a)  3  T.  R.  77r.  "  Where  the 
town  clerk's  accounts  are  allowed 
by  the  aldermen,  or  where  a 
town  clerk  acts  ministerially  un- 
der the  aldermen,  who  are  judi- 
cial officers,  the  offices  are  in- 
compatible; and  the  appointment 
to  the  former  office  is  equivalent 
to  amotion  by  the  corporaUon 
from  the  latter  office.    And  if 


the  person  so  appointed  condnae 
to  exercise  the  office  of  alderman, 
the  Court  of  King's  Bench  will 
grant  an  information  in  the  na- 
ture of  a  quo  warranto,  against 
him." 

(6)2  T.  R.  81.  "A  jurat  of 
the  corporation  of  Hastings  may 
be  elected  town  clerk  of  the 
same  corporation.  But  the  two 
offices  are  incompatible,  and  the 
acceptance  of  the  latter,  though 
an  inferior  office,  will  vacate  the 
former.*' 


The  Kino 
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things  he  would  fill  the  two  incompatible  situations  of        1829. 
roaster  and  servant.     That  replication,  therefore,  is  a 
good  answer  to  the  defendant's  plea.     Again,  the  fourth  v. 

replication  alleges  that  the  common  clerk  has  a  yearly  ^'^zard. 
salary,  subject  to  be  varied  in  amount,  or  to  be  with- 
drawn altogether,  at  the  pleasure  of  the  mayor,  alder- 
men and  bailiffs.  The  defendant,  as  an  alderman,  wouM 
have  to  vote  upon  that  question,  a  duty  which  I  think 
he  is  not  competent  properly  to  perform,  being  at  the 
same  time  the  party  to  receive  the  salary.  That  replica- 
tion, therefore,  as  well  as  the  fifth,  is  a  good  answer  to 
the  plea. 

Bay  LEY,  J. — I  consider  the  two  offices  as  clearly  in- 
compatible, where  the  holder  cannot  in  every  instance, 
without  any  improper  bias  on  his  mind,  discharge  the 
duties  of  each.  Here,  upon  the  two  questions  of  amotion 
and  salary,  the  common  clerk  cannot,  for  the  reasons 
mentioned  by  my  lord,  be  competent  so  to  discharge  his 
duty  as  an  alderman.  His  acceptance  of  the  second 
oflice,  therefore,  has  vacated  the  first. 

LiTTLEDALE,  J. — I  entirely  concur,  for  the  reasons 
which  have  been  given.  I  must  also  add,  that  I  enter- 
tain great  doubts  whether  the  holding  of  two  offices  by 
the  same  person  is  ever  contemplated  in  the  charters 
granted  to  corporations. 

Judgment  for  the  Crown  (a). 

(a)  Parke,  J.,  was  gone  to  chambers. 
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1829. 


The  King  v,  William  Williams. 


Upon  the  trial  -I- HIS  was  an  indictment,  under  the  statute  21  Jac.  \, 
of  an  indict-  c.  15  (a),  for  a  forcible  entry,  alleging  that  the  prose- 
forcible  entry,  cutor,  William  Lewis,  was  interested  in  the  premises  for 
under  a'ff'e  *  *^""™  of  years  unexpired  at  the  time  of  the  offence  com- 
c.  9,  or  81  X 1,  mitted,  and  concluding  '^  against  the  form  of  the  statute." 

dispossessed'^ is  ^^  ^^^  ^"*'  before  Vaughan,  B.,  at  the  summer  assizes 

not  a  compe-    for  the  county  of  Monmouth,  1 828,  Lewis,  the  prosecutor, 

tent  witness  ,     ,  ..  ,  .         . 

for  the  prose-    ^^d  the  party  dispossessed,  was  produced  as  a  witness 

cution.  Q^  iljg  p^j.^  ^f  ^|j^  prosecution.     It  was  objected  that  he 

competent  to  was  incompetent,  upon  the  ground  that  he  had  a  direct 
tolmpeach  die  ^^'^^^^^  ^"  procuring  a  conviction,  which  would  entitle 
title  of  the  him  to  judgment  of  restitution.  The  learned  judge 
sessed.   ^^     received  the  evidence,  though  not  without  doubts  of  its 

Where  such  admissibility,  and  reserved  the  point.    The  evidence  was 
an  indictment 
is  brought  be-    material.     The  counsel  for  the  defendant  then  tendered 

fore  K.  B.  by  evidence  to  shew  that  the  tease  under  which  Lewis  had 
certiorari,  that 

Court  is  totmc^  entered  into  possession  of  the  premises  was  invalid. 
Uon°(6)*"to^  This  evidence  the  learned  judge  rejected,  being  of 
award  restitu-  opinion  that  it  was  immaterial  what  estate  the  prosecutor 

had  in  the  premises,  the  question  not  being  one  of 
title  (c).  The  defendant  was  convicted.  In  Michaelmas 
term  last. 


tion. 


(a)  Which  enacts,  ^  that  such 
judges,  justices,  or  justice  of  the 
peace,  as  by  reason  of  any  act  or 
acts  of  parliament  now  in  force 
are  authorised  and  enabled,  upon 
inquiry,  to  give  restitution  of 
possession  unto  tenants  of  any 
estate  of  freehold,  of  their  lands 
or  tenements  which  shall  be  en- 
tered upon  with  force,  or  fix)m 
them  withholden  by  force,  shall 
ha?e  the  like  and  the  same  au- 
thority and  ability  from  hence- 


forth, (upon  indictment  of  such 
forcible  entries,  or  forcible  with- 
holdings, before  them  duly  found,) 
to  give  like  restitution  of  posses- 
sion unto  tenants  for  terms  of 
years^  &c.  &c. 

(6)  As  to  restitution  before 
trial,  upon  indictment  found,  vide 
post,  342  (6). 

(c)  "  The  justice  or  justices 
have  power  to  summon  a  jury  to 
try  the  forcible  entry  or  detainer 
complained  of;  and,  if  the  same 


1829. 


The  Kino 

V. 


EASTER  TERM,  X  GEO.  IV.  341 

Russell,  Seijt.^  moved  for  a  rale  nisi  for  a  new  trial 
upon  both  points.  Upon  tlie  second  point  he  con- 
tended, that  although  such  evidence  would  be  inadmis- 
sible upon  an  indictment  for  a  forcible  entry  at  common  W.Williams. 
law^  it  became  material,  and  therefore  admissible,  upon 
an  indictment  under  the  statute,  where  restitution  was 
sought.  The  statute  21  Jac,  1,  c.  15,  provided  for  resti- 
tution to  tenants  for  terms  of  years,  and  it  became  ne- 
cessary, therefore,  to  inquire  whether  the  party  claiming 
restitution  as  a  tenant  for  a  term  of  years  really  had  such 
an  estate.  Here  the  defendant  was  precluded  from 
giving  evidence  to  negative  the  averment  of  such  an  es- 
tate in  the  indictment. 


Per  Curiam. — The  defendant  can  take  his  rule  upon 
the  first  point  only.  The  evidence  tendered  for  him  was 
properly  rejected.  It  is  conceded  that  such  evidence 
would  not  be  admissible  in  proceedings  at  common  law, 
and  the  statute  is  only  declaratory  and  in  furtherance  of 
the  common  law. 

At  the  sittings  in  Banc  after  last  Hilary  term. 


Maule  shewed  cause  against  the  rule.    The  prose- 
cutor was  a  competent  witness.      The  only  authority 


be  found  by  that  jury,  then  the 
justices  shall  make  restitution, by 
the  sheriff  of  the  possession,  wiM- 
out  inquiring  into  the  merits  of 
the  title;  for  the  force  is  the  only 
thing  to  be  sued,  punished,  and 
remedied  by  them.''  4  Bla. 
Com.  148. 

**  In  an  indictment  for  a  forcible 
entry  upon  the  possession  of  a 
lessee  for  jears,  proof  of  the 
force  and  of  such  possession  is 
sufficient,  although  the  indict* 


ment  also  allege  that  the  premises 
were  his  freehold,  and  such  alle- 
gation is  not  proved.''  Rex  ▼. 
Lloydy  Cald.  415. 

**  An  averment  in  an  indict- 
ment for  a  forcible  entiy,  that 
the  prosecutor  was  seised,  is  suf- 
ficient to  found  an  application  for 
a  writ  of  restitution ;  and  it  need 
not  be  shewn  by  the  prosecutor 
that  he  still  continued  to  be 
seised."  Rex  ▼.  DilUm,  9  Chitt. 
R.314. 
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cited  at  the  trial  in  support  of  the  objection  to  bis  testi- 
mony, was  a  very  recent  nisi  prius  decision  in  Rex  v. 
Beavan  (a).  lAtthdale,  J.  certainly  rejected  the  evidence 
of  the  prosecutor  in  that  case,  but  seems  to  have  enter* 
tained  doubts  upon  the  question ;  and  the  point  was  not 
brought  before  the  full  Court.  The  argument  against 
the  admissibility  of  the  evidence  is  founded  upon  the 
assumption  that  judgment  of  restitution  must  necessarily 
follow  a  conviction  in  this  case.  But  that  is  by  no  means 
clear;  for  it  has  been  considered  that  although  the 
statute  was  imperative  upon  the  justices  below  to  award 
restitution,  it  left  that  matter  discretionary  with  the 
Court:   DaltofCs  Justice,  c.  134;  Rex  v.  Marrow  {b). 


(a)  1  R.  &  M.  242,  2  Russell 
on  Crimes,  601,  where  it  was 
ruled  by  LittUdale,  J.  that,  "  od 
an  indictment  for  forcible  entry 
and  detainer,  under  the  statutes 
of  R.  2,  and  J.  1,  the  party  ag- 
grieved was  not  a  competent  wit- 
ness.'' 

(b)  Cases  temp.  Hardw.  174. 
That  was  an  indictment  for  a 
forcible  entry  under  the  statute; 
and  the  marginal  note  of  that 
case  is  this : — **  The  Court  has  a 
diicretionary  power  to  award  re- 
stitution immediately  upon  a  re- 
moval of  an  indictment  for  a 
forcible  entry  by  certiorari  before 
plea;  and  therefore  will  put  the 
defendant  under  terms  to  plead 
or  demur  in  two  days,  and  if 
be  plead,  to  take  short  notice  of 
trial.''  And  Lord  HorcftmcAce, 
C.J.  is  reported  to  bafe  said, 
*^  There  must  be  a  writ  of  resti- 
tution unless  the  defendant  pleads 
in  a  reasonable  time.  There  are 
Tery  few  precedents  to  be  found. 


But  by  Dalt<m*t  Justice,  c.  131, 
p.  314,  it  appears  that  the  jus- 
tices of  the  King's  Bench,  upon 
an  indictment  removed  by  cer- 
tiorari, may  award  restitution; 
and  by  c.  134,  p.  319,  of  the  same 
book,  it  is  said  to  be  the  law  and 
course  of  the  Court,  *  That  re- 
stitution is  a  thing  in  the  discre" 
turn  of  the  Court,  and  they  will 
grant  it  or  deny  it  as  the  justice 
or  reason  of  the  case  shall  re- 
quire ;  and  that  it  being  a  thing 
ditcretional,  the  equity  and  reason 
of  the  case  doth  of^en  incline  the 
Court  910^  to  grant  it  where  they 
may  do  it,  especially  if  the  party 
in  possession  shall  offer  to  ap- 
pear, and  go  to  speedy  trial  of  the 
right ;  and  so,  says  the  book,  I 
have  often   observed  it   to  be 
done/"     And  Xee,  J.  added, 
**  The  business  of  the  Court  is  to 
reseise  the  party ;  so  the  words 
of  the  act  are ;  and  no  damage 
can    happen   to  the  defendant 
from  thence,  for  the  Court,  if  he 
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But  even  admitting  such  an  assumption  to  be  correct, 
the  prosecutor  is  nevertheless  a  competent  witness. 
The  prosecutor  in  this  case  bad  no  greater  interest  than 
prosecutors  in  many  other  cases  have.  The  offence  of  '  h-liavs. 
forcible  entry  was  not  created  such  by  statute ;  it  existed 
at  common  law;  and  is  an  offen<:e  which  the  public  at 
large  have  a  direct  interest  in  soppressing.  Then  a 
statute  which  gives  a  prosecutor  a  new  benefit,  as  an 
encouragement  to  him  to  perform  his  duty,  ought  not 
to  deprive  the  crown  of  his  testimony,  and  be  construed 
so  as  to  defeat  its  own  object.  The  owner  of  stolen 
goods,  who  has  prosecuted  the  felon  to  conviction,  is 
entitled  to  a  writ  of  restitution  under  the  statute  21  Hen. 
8,  c.  11  (a);  and  yet  such  prosecutors  have  always  been 
admitted  as  competent  witnesses.  \^Parke,  J.  That 
statute  gives  restitution  where  the  felon  shall  be  attainted 
^  by  reason  of  evidence  given  by  the  party  robbed,  or 
owner  of  the  money,  &c.  or  by  any  other  by  their  pro- 
curement," and  therefore  expressly  recognises  the  owner 
as  a  competent  witness  (i)].     The   statute   17  Geo.  2, 


shall  appear  to  have  right,  may 
afterwards  award  a  writ  of  resti- 
tution to  the  defendaot." 

(«)  Repealed  by  7  &  8  Geo. 
4,  c.  27 ;  and  by  7  &  8  Geo,  4, 
c.  29,  s.  57,  "  to  encourage  the 
prosecution  of  offenders,"  it  is 
enacted,  that  if  any  person  guilty 
of  any  felony  or  misdemeanour 
aoder  that  act,  in  stealing,  &c., 
or  in  knowingly  receiving,  any 
property,  shall  be  indicted  for 
such  offence  by,  or  on  behalf  of 
the  owner  of  the  property,  or  his 
eiecutor  or  admimetrator,  and 
convicted  thereof,  the  property 
shall  be  restored  to  the  owner 
or  his  representative,  either  by 


writ  of  restitution  to  be  awarded, 
or  summary  order  to  be  made, 
by  the  Court  before  whom  the 
offender  shall  be  tried.  This 
makes  some  important  altera- 
tions in  the  law,  as  the  former 
statute  extended  to  prosecutions 
of  thieves  only,  and  not  receivers, 
and  did  not  include  property  lost 
by  false  pretences,  or  by  other 
misdemeanovrs.  The  owners  of 
stolen  goods  have  always  been 
admitted  as  competent  witnesses 
under  the  new  statote. 

(6)  This  observation,  appli- 
cable to  the  old  statute,  on  which 
the  cases  adverted  to  bad  pro- 
ceeded, of  course  decides  nothing 
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c.  40,  leaves  an  option  in  the  judge  either  to  inflict 
ipjj^^^^^     corporal  punishment,  or  to  impose  a  fine;  yet  it  has 
V*  been   held  that  the  expectation  of  a  share  of  the  fine 

'  did  not  render  a  witness  incompetent  (a).  So,  a  witness 
entitled  to  a  share  of  a  penalty  under  the  statute  £1  Geo. 
S,  c.  37^  has  been  held  to  be  a  good  witness  on  an  in- 
dictment under  that  statute.  Rex  v.  Teasdale  {b).  So, 
in  an  action  upon  the  statute  2  Geo.  d,  c.  24,  for  bribery 
at  an  election,  a  party  is  a  competent  witness,  although 
an  action  be  pending  against  himself  for  bribery  at  the 
same  election,  and  although  he  intend  to  avail  himself, 
as  a  first  discoverer,  of  the  defendant's  conviction,  in 
order  to  relieve  himself  from  the  penalty  for  which  he 
is  sued.  Heward  v.  Shipley  (c).  So,  on  a  prosecution 
for  penalties  under  the  statute  9  Ann.  c.  14,  s.  5,  the 
loser  of  money  at  cards  is  a  competent  witness  to  prove 
the  loss,  Rex  v.  Lvckup  (d) ;  and  on  a  prosecution  under 
the  statute  23  Geo.  2,  c.  13,  s.  1,  for  seducing  artificers 
to  go  out  of  the  kingdom,  the  prosecutor  is  a  competent 
witness,  although  entitled  to  a  moiety  of  the  penalty. 
Rex  V.  Johnson  (e).  Indeed,  it  seems  to  be  a  general 
principle  in  all  criminal  prosecutions,  that  the  interests 
of  the  public,  for  whose  protection,  mainly,  the  proceed- 
ings are  instituted,  shall  prevent  those  circumstances 
from  operating  as  a  disqualification  of  the  witness,  which 
would  clearly  render  him  incompetent  in  a  civil  suit  It 
is  upon  this  principle  that  rewards  payable  on  the  con- 
as  to  the  new  statute  7  &  8  Geo.  nion :  see  Rex  v.  BlackmoHf  ibid. 
4,  cap.  29,  thoagh  in  force  at  the  95. 
time  when  the  principal  case  (6)  S  Esp.  N.  P.  C.  68. 
was  argaed.  (c)  4  East,  180.  Bat  the  point 

(a)  By  Lord  Kenycn  in  Rex  y.      had  shordy  before  been  oonsi- 
Coief  1  Esp.  N.  P.  C.  169;  but      dered  doubtful ;  see  Edwards  y, 
that  learned  judge  bad  at  one      Evansy  3  East,  451. 
dme  entertained  a  different  opi«         (d)  Willes,  485,  (c). 

(e)  Ibid. 
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viction  of  offenders^  whether  given  by  statute^  or  offered 

by  the  crown  or  by  a  private  individual,  have  never  been 

held  to  disqualify  the   witnesses  expecting  to  receive  v. 

them.     Why  should  the  principle,  general  as  it  is  in  its  W.Williams. 

application,  be  held  not  to  apply  to  a  prosecution  for  a 

forcible  entry  i    There  seems  no  good  reason  for  making 

such  an  exception ;  and  without  such  an  exception  the 

prosecutor  in  this  case  was  a  competent  witness,  and  his 

evidence  was  properly  admitted. 

Russell  Serjt.  and  Talfourd,  contrsi.  There  is  no 
real  distinction  between  the  circumstances  which  dis- 
qualify witnesses  on  the  ground  of  interest  in  civil  and 
criminal  proceedings.  Generally  speaking,  undoubtedly, 
a  prosecutor  is  not  incompetent,  qud  prosecutor ;  be- 
cause the  proceedings,  though  instituted  by  him,  are 
carried  on  in  the  name  of  the  king,  and  for  the  benefit  of 
the  public ;  and  he  is  considered  in  point  of  law  as  having 
no  interest  in  the  event.  But  as  soon  as  it  appears  that 
he  has  a  direct  interest  in  the  event,  he  becomes  incom- 
petent; not  because  he  is  prosecutor,  but  because  he  has 
such  an  interest  as  renders  it  dangerous  to  act  upon  his 
evidence.  Prior  to  the  cases  of  Bent  v.  Baker  (a), 
and  Smith  v.  Prager  (i),  in  which  the  rule  which  now 
prevails  was  first  established,  namely,  that  no  mere  in- 
terest in  the  subject-matter,  but  only  a  direct  interest  in 
the  event  of  a  suit,  shall  disqualify  a  witness,  the  deci- 
sions upon  the  question,  what  was  a  disqualifying  in- 
terest, had  varied,  both  in  the  civil  and  the  criminal 
Courts.  But  the  rule  is  now  well  understood  and  es- 
tablished, and  is  the  same  in  civil  and  criminal  cases, 
with  some  exceptions  in  the  latter,  every  one  of  which  is 
grounded  either  on  the  express  words  or  obvious  mean- 
ing of  the  statute  by  which  it  is  created.     The  statute 

(a)  3  T.  R.  27.  (6)  7  T.  R.  60. 
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21  Hen.  8>  c.  U,  for  instance,  which  has  been  referred 
to  as  giving  restitution  of  stolen  goods^  in  terms  contem- 
V.  plates  the  admission  of  the  testimony  of  the  party  robbed ; 

W« WILLIAMS.  ^^  ^^  various  statutes  which  gave  rewards  had  all  of 

them  the  same  e£fect,  without  which,  indeed,  they  would 
have  beeo  wholly  nugatory.  In  Hetuardv.  Shipley(a) 
Lord  EUenborough  expressly  describes  these  cases,  and 
that  of  a  party  robbed  under  the  statute  of  WirUon  (6), 
as  cases  of  parliamentary  capacitation.  In  Rex  v.  Bos^ 
tan  (c),  A,  having  brought  an  action  against  jB.,  the 
latter  filed  a  bill  in  equity  against  him  for  a  discovery 
and  injunction,  and  for  an  account;  to  which  A.  having 
put  in  his  answer,*  denying  the  allegations  of  B.,  which 
involved  the  merits  of  the  suit  at  law,  the  injunction  was 
dissolved  ;  on  which  answer  J5.  indicted  ^.  for  perjury ; 
and  the  indictment  and  action  coming  on  to  be  tried 
at  the  same  assizes,  the  indictment  standing  first,  it  was 
held,  that  B.  was  a  competent  witness  to  prove  the  per* 
jury,  because  he  could  not  avail  himself  of  the  conviction 
of  A,  in  any  civil  proceeding  between  them,  either  at  law 
or  in  equity.  In  that  case  the  principal  authorities  ref- 
lating to  the  competency  of  witnesses  in  criminal  pro- 
ceedings were  reviewed ;  and  the  rules  of  evidence  were 
considered,  as  they  have  ever  been  considered,  as  resting 
upon  the  same  principles  both  in  civil  and  criminal  cases. 
It  is  laid  down  by  Lord  Hale,  with  reference  to  an  in- 
dictment for  treason,  that  *^  if  any  man  hath  the  promise 
of  the  lands  or  goods  of  the  party,  if  attainted,  he  is  no 
lawful  witness  to  prove  the  treason"  {d).  So  Butler,  J. 
says,  ^*  In  an  indictment  for  perjury  on  the  statute  of 
Elizabeth  (e),  the  person  injured  cannot  be  a  witness, 
because  the  statute  gives  him  10/. ;  but  in  an  indictment 

(a)  4  East,  180.  (c)  4  East,  572 ;  1  Smith,  eOS. 

(6)  13  Ed.  1,  St.  2,  c.  1,  2,  ro-  Id)  1  Hale,  P.  C.  309. 

pealed  by  7  &  8  Oeo.  4,  c.  97.         .    (e)  5  Elix.  c.  0. 
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at  common  law  he  may  be  a  witness''  (a).    This  dis*        1839. 
tinction  applies  expressly  to  prosecutions  for  forcible 
entry  at  common  law  and  on  the  statute,  and  is  decisive  i, 

of  the  question  now  before  the  Court.  In  the  former  W.Williams. 
the  prosecutor  is  a  competent  witness,  because  he  has 
no  direct  personal  interest  in  the  event,  he  is  interested 
merely  in  the  subject-matter,  as  one  of  the  public.  In 
the  latter  he  is  incompetent,  because  he  has  a  direct 
personal  interest  in  the  event ;  he  is  interested  in  pro- 
curing a  conviction  and  thereby  obtaining  restitution  of 
his  property,  which  the  statute  gives  him  only  in  the 
event  of  a  conviction.  The  common  law  proceeding, 
which  any  individual  may  institute,  is  abundantly  sufficient 
for  the  protection  of  the  interests  of  the  public;  and 
where  a  party  chuses  to  indict  upon  the  statute,  which 
he  can  do  only  for  the  purpose  of  promoting  his  personal 
interest,  and  of  obtaining  a  private  advantage,  he  must 
achieve  that  purpose  by  means  of  the  testimony  of  others, 
and  not  of  his  own. 

The  Court  took  time  to  consider  of  their  judgment ; 
which  was  now  delivered  by 

Bayley,  J. — ^The  defendant  in  this  case  was  indicted 
for  a  forcible  entry ;  and  the  question  raised  before  us 
was,  whether  the  prosecutor,  the  party  grieved,  the  party 
upon  whose  possession  the  forcible  entry  was  made,  was 
or  was  not  a  competent  witness.  The  indictment  was 
not  framed  at  common  law,  but  upon  the  statute  21 
Jac,  l,c^  15,  which  gives  to  justices,  in  cases  of  forcible 
entry  on  the  lands  or  tenements  of  tenants  for  terms  of 
years,  the  same  power  of  awarding  restitution  of  posses- 
sion, as  was  given  to  them  as  to  tenants  of  the  freehold 
by  the  statute  8  Heiu  6,  c.  9,  s.  3.    That  statute  enacts 

(a)  Ball.  N,  P.  389. 


W.Williams. 
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that  justices  of  the  peace  shall  have  authority  and  power 
The  King     ^^  inquire^  by  the  people  of  the  same  county,  as  well  of 
V-  them  that  make  such  forcible  entries  in  lands  and  tene* 

ments,  as  of  them  which  the  same  hold  with  force ;  and 
if  it  be  found  before  any  of  them,  that  any  doth  contrary 
to  this  statute,  then  the  said  justices  or  justice  shall  cause 
to  reseise  the  lands  and  tenements  so  entered  or  holden, 
as  afore,  and  shall  put  the  party  so  put  out,  in  full  pos- 
session of  the  same  lands  and  tenements  so  entered  or 
holden  as  before.  It  was  upon  this  provision  for  re- 
seising  and  restoring  the  premises,  that  the  objection  to 
the  prosecutor's  evidence  was  grounded;  and  upon  the 
construction  of  it  the  question  in  the  case  depends ;  be- 
cause if  the  prosecutor  was  entitled,  as  a  matter  of  right, 
to  restitution,  he  clearly  had  a  direct  interest  in  the 
event,  and  was  not  a  competent  witness.  To  this  objec- 
tion two  answers  were  given:  first,  that  although  the 
justices  below  would  have  been  bound  to  award  resti- 
tution upon  a  conviction  before  them,  the  Court  of 
King's  Bench  was  not;  and  secondly,  that  the  legislature 
could  not  be  supposed  to  have  intended,  when  confer- 
ring an  additional  benefit,  to  narrow  the  means  by  which 
the  offence  was  to  be  proved ;  and,  that  as  the  prose- 
cutor would  have  been  a  competent  witness  before  the 
statute,  he  continued  to  be  so  still.  The  first  point  did 
not  seem  to  be  much  relied  on,  for  it  was  not  much 
pressed  in  argument.  One  case  only  was  cited  in  sup- 
port of  it ;  and  that  was  clearly  distinguishable  from  the 
present  (a).  And  when  it  is  considered  that  the  writ  of 
certiorari  merely  substitutes  this  Court  for  the  Court 
below,  it  follows  that  whatever  ought  to  have  been  done 
by  the  Court  below,  if  the  case  had  remained  there, 
ought  also  to  be  done  by  this  Court,  when  the  case  is 
(a)  B£x  y.  Marrow,  Cas.  temp.  Hardw.  174.     Vide  ante,  342  (b). 
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removed  hither  (a).  The  second  point  was  that  mainly 
relied  on ;  and  it  was  insisted,  that  by  analogy  to  cases 
of  rewards,  and  other  statutory  benefits,  it  must  be 
considered  as  a  rule  in  all  criminal  cases,  that  by  a 
statute  conferring  a  benefit  upon  a  person  who,  but  for 
that  benefit,  would  have  been  a  good  witness,  his  com- 
petency is  virtually  continued,  and  he  is  as  much  a  wit- 
ness after  the  benefit  is  conferred  as  he  was  before. 
In  cases  of  rewards  the  rule  is  clear,  on  the  grounds 
of  public  policy,  with  a  view  to  the  public  interest,  and 
consistently  with  the  v^  principle  upon  w*hich  such 
rewards  are  given.  The  public  have  an  interest  in  the 
suppression  of  crimes,  and  in  the  conviction  of  criminals. 
It  is  with  a  view  to  excite  greater  vigilance  and  activity 
in  apprehending,  that  rewards  are  given :  and  it  would 
defeat  the  object  of  the  legislature,  by  means  of  those 
rewards  to  narrow  the  means  of  conviction,  and  to  ex- 
clude testimony  which  would  have  been  otherwise  ad- 
missible. It  is  upon  the  principle,  therefore,  that  the 
exclusion  of  the  testimony  of  persons  entitled  to  rewards 
would  be  inconsistent  with  the  statutes  by  which  the 
rewards  are  given,  and  against  the  grounds  of  public 
policy,  that  their  competency  has  been  held  to  be  vir- 
tually continued.      The  cases  of  rewards   offered  by 
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(a)  *'  Although  regularly  the 
jastices  only  who  were  present 
at  the  inquiry,  and  when  the  in- 
dictment was  found,  ought  to 
award  restitution ;  jet  if  the  re- 
cord of  the  presentment  or  indict- 
ment shall  be  certified  by  the  jus- 
tice or  justices  into  the  King's 
Bench,  or  the  same  presentment 
or  indictment  be  removed  and 
certified  thither  by  certiorari,  the 
justices  of  that  Court  may  award 
a  writ  of  restitution  to  the  sheriff, 

VOL.  II. 


to  restore  possession  to  the  party 
expelled;  for  the  justices  of  the 
King's  Bench  have  a  supreme 
authority  in  all  cases  of  the 
crown.''    Dal  ton,  c.  44. 

''  An  indictment  of  forcible 
entry  may  be  removed  from  be- 
fore justices  of  the  peace  into  the 
court  of  B.  jR.  coram  Rege, 
which  court  may  award  restitu- 
tion." 11  Co.  Rep.  65.  And 
see  Rex  v.  Haktjpott^  353. 

B    B 
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The  Kino 

V. 

W.Williams. 
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private  individuaU,  referred  to  in  the  argument,  stand 
The  Kino     upon  a  different  principle,  namely,  that  the  public  have 
^'^  an  interest,  upon  public  grounds,  in  the  testimony  of 

every  person  who  has  any  knowledge  of  the  commission 
of  a  crime,  which  interest  cannot  be  divested  by  any 
act  which  any  private  individual  may  do.  The  argument 
founded  upon  the  right  of  restitution  of  stolen  goods 
under  the  statute  21  Hen.  8,  c.  11,  notwithstanding 
which  the  owner,  who  is  entitled  to  such  restitution,  has 
always  been  admitted  a  witness,  was  answered  during 
the  discussion  by  a  reference  to  that  statute  by  my 
brother  Parke;  because  that  statute  expressly  provides, 
that  if  a  felon  who  robs,  or  takes  away  any  money,  goods, 
or  chattels,  be  attainted  by  reason  of  evidence  given  by 
the  party  robbed,  or  owner  of  the  money,  &c.,  or  by  any 
other  by  their  procurement,  the  party  so  robbed,  or 
owner,  shall  be  restored  to  his  money,  8cc.,  and  the 
Court  shall  award  them  writs  of  restitution.  In  Hetoard 
v..  Shipley  (a),  which  followed  and  was  supported  by 
Bush  V.  Railing  (6), .  and  Phillips  v.  Fowler  (c),  the  wit- 
ness was  held  to  be  competent,  notwithstanding  his  in- 
terest, upon  the  spirit  and  principle  of  the  statute  £ 
Geo.  2,  c.  24;  and  Lord  Ellenborough,  with  his  peculiar 
characteristic  mode  of  expression,  said,  he  thought  that 
the  statute  hac}  given  the  witness  a  parliamentary  capa* 
citation.  The  two  cases  that  were  cited  of  Rex  v. 
Luckup{d)  and  Rex  v.  Johnson  (e)  deciding,  that  the 
loser  of  money  at  cards  in  a  prosecution  for  gaming, 
under  the  statute  9  Ann.  c.  14,  s.  5,  and  the  informer 
in  a  prosecution  for  seducing  artificers,  under  the  statute 
23  Geo.  2,  c.  13,  s.  1,  were  competent  witnesses  on 
the  part  of  the  crown,  being  confined,  as  I  apprehend 

(fl)  4  East,  180.  (d)  Willes,  425,  (c). 

(6)  Sayer,  289.  (e)  Ibid, 

(f)  Ibid.  291. 
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they  are,  to  cases  of  iDdictments^  prove  really  nothing  for         1839. 
this  case ;  because  the  event  of  the  prosecution^  whatever      ^*^v-^^ 
it  might  be,  could  not,  in  either  case,  work  either  preju-  ^, 

dice  or  advantage  to  the  witness.  The  penalty  is  not  re-  W.Williams. 
coverable  by  means  of  an  indictment  in  either  case ;  an 
action  must  be  brought  for  it;  and  a  conviction  on  an 
indictment  would  be  no  evidence  in  such  an  action.  Be- 
sides, neither  the  loser  of  the  money  in  the  one  case,  nor 
the  prosecutor  of  the  indictment  in  the  other,  is  exclu- 
sively entitled  to  the  penalty ;  for  in  the  former  it  is 
given  wholly  to  any  person  who  shall  sue  for  the  same 
by  action,  and  in  the  latter  one  moiety  to  the  king  and 
the  other  to  any  person  who  shall  sue  for  the  same. 
The  prosecution,  in  both  cases,  is  to  be  by  indictment 
or  information ;  and  in  the  one  case  expressly,  and  in 
the  other  impliedly,  the  penalty  is  to  be  recovered  by 
action :  and  the  form  of  both  those  cases  shews  clearly 
that  they  were  proceedings  by  indictment  or  information. 
The  case  of  Rex  v.  Teasdale  {a)  was  an  indictment  under 
the  statute  21  Geo.  3,  c.  37,  s.  1,  for  exporting  machinery 
used  in  the  manufactures  of  this  country.  By  that 
statute  the  oiFence  is  made  indictable,  and  the  offender 
is  to  forfeit  the  machinery,  to  pay  a  fine  of  200/.,  and 
to  be  imprisoned  for  12  months,  and  until  the  fine  is 
paid ;  and,  by  section  7,  the  forfeitures,  where  it  is  not 
otherwise  provided,  are  to  go  to  the  informer.  The 
informer  was  called  as  a  witness,  and  objected  to  on 
the  ground  of  interest ;  but  Lord  Kenyan  overruled  the 
objection,  sayings  that  the  point  had  been  decided  long 
before  in  a  case  in  Burrow,  soon  after  Lord  Mansfield 
came  into  the  Court,  as  to  cases  of  bribery.  The  re- 
ference to  Burrow  is  a  mistake ;  and  the  case  to  which 
Lord  Kenyan  alluded  is  probably  that  of  Bush  v.  Rai- 
ling {b)f  which  was  decided  in  the  interval  between  the 
(a)  3  Esp.  N.  P.  C.  68.  (6)  Saycr,  289. 
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1829.        death  of  Sir  Dudley  Ryder,  and  the  appointment  of 

J^l^^^'^^^      Lord  Mansfield,  in  Trinity  term,  1 756,  when  there  was 

The  King  .  -  r         •  t*  .•  \u    wu 

V.  no  chief  justice,     it  was  an  action  upon  the  bribery  act, 

W.Williams,  g  q^^^  g,  c.  24,  and  the  party  bribed  was  admitted  a 

witness.  Upon  motion  for  a  new  trial,  two  objections 
were  made  to  his  admissibility :  first,  that  he  was  par^ 
ticeps  criminis,  and,  secondly,  that  the  tendency  of  his 
evidence  was  to  relieve  himself  from  penalties  and  dis- 
abilities. Dennis&n,  J.,  in  delivering  the  opinion  of  the 
Court,  in  which  he  said  the  late  chief  justice  had  con<^ 
curred,  after  observing  that  there  were  many  cases  in 
which  a  particeps  criminis  was  a  competent  witness,  thus 
expressed  himself:  '^  But  another  answer  deducible  from 
a  clause  in  2  Geo.  2,  c.  24.  may  be  given.  That  clause  (a) 
discharges  a  discoverer,  if  the  person  discovered  be  there- 
upon convicted,  from  all  penalties  and  disabilities  he  had 
incurred.  This  seems  to  be  a  legislative  declaration, 
that  one  person  offending  against  this  act  may  be  a  wit- 
ness against  another ;  for  it  is  not  probable  the  legisla- 
ture should  intend  to  discharge  one  offender,  upon  his 
discovering  another  offender  against  it,  in  such  a  manner 
that  the  latter  be  convicted,  without  intending  at  the 
same  time  that  the  former  should  be  a  witness  against  the 
latter."  That  decision,  which  was  acted  upon  as  clear 
and  unquestionable  by  Lord  Mansfield  and  the  Court  in  a 
subsequent  case  of  Sutton  v.  Bishop  (6),  explains  satis- 
factorily the  feeling  of  Lord  Kenyon  in  Rex  v.  Teas-^ 
dale{c),  and  the  principle  upon  which  he  acted.  He 
considered  the  term  "  informer"  in  the  21  Geo.  3,  c.  37, 
as  equivalent  to  the  term  *'  person  discovering"  in  the 
2  Geo.  2,  c.  24,  and  that  as  it  had  been  decided  that 
the  person  described  as  "  the  person  discovering"  in  the 
one  case  was  intended  to  be  made  a  witness,  the  same 

(o)  Secrion,  8.  (c)  8  Esp.  N.  P.  C.  68. 

(ft)  4  Burr.  3283;  1  W.  Bla.  665. 
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iQtentioQ  must  be  presumed  bs  to  the  person  described        18^9. 

as  "  the  informer"  in  the  other.     Both  were  cases  of      ^"^n^^^ 
11  , 1-     f     1        •  •       V       1-  The  King 

secrecy,  and  the  public  had  an  mterest  m  the  discovery  t^. 

and  punishment  of  the  offenders.  This,  therefore,  was  W.Wiluams. 
a  case  in  which  it  was  implied,  from  the  tenor  and  pro- 
visions of  the  statute,  that  the  legislature  intended  to 
render  a  person  competent  who  otherwise  would  not 
have  been  so;  and  instead  of  breaking  in  upon  the 
general  rule,  merely  establishes  an  exception.  The 
general  rule  in  alt  proceedings  criminal  as  well  as  civil 
is,  that  a  person  interested  in  the  event  is  not  a  compe- 
tent witness.  Here  the  prosecutor  was  interested  in  the 
event;  because  a  conviction  would  entitle  him  to  judg- 
ment of  restitution.  Then  is  there  any  thing  in  the 
nature  of  the  case  from  which  we  are  warranted  in 
implying  such  an  exception  as  was  implied  in  the  cases 
to  which  I  have  referred?  Nothing.  The  interests  of 
the  public  may  still  be  vindicated  by  a  common  law 
indictment ;  and  there  is  nothing  from  which  the  infer- 
ence can  be  fairly  drawn^  that  it  was  with  a  view  to  the 
interests  of  the  public,  and  not  for  the  private  advan- 
tage of  the  party  grieved,  that  the  provision  for  restitu- 
tion was  introduced  into  the  statute.  For  these  reasons 
we  are  of  opinion  that  the  evidence  of  the  prosecutor 
ought  not  to  have  been  received ;  and,  therefore,  that  the 
rule  for  a  new  trial  ought  to  be  made  absolute. 

Rule  absolute  (a). 


Hake. 


{a)  Shordy  before  Hilary  term,  ejectmenc,  signed  a  cognovit,  by     The  Kino 

1826,  a  declaration  in  ejectment,  die  terms  of  which  he  agreed  to         ^^^'_ 

on  the  demise  of  Edtoard  Httn-  give  up  possession  of  all  the  lands 

nam  and  Wadham  Wyndhaniy  was  in  course  for  a  wheat  crop  on  the 

served  upon  John  Hake,  the  te-  29th   of  September,  1826,  and 

nant  of  a  farm  at  Buckland  St.  the  remainder  of  the  premises 

Mary,  in  the  county  of  Somerset,  on  the  6th  of  November  follow- 

Hake  having  appeared  to  this  ing.    Possession  having  been  de- 
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The  KrNG 

V. 

Hake. 


manded  and  refused,  judgment 
was  entered  up  in  Michaelmas 
tei*m,  and  a  writ  of  habere  facias 
possessionem  was  issued;  under 
which,   after  considerable  diffi- 
culty, occasioned  by   the  resist- 
ance of  Hake  and  his  compa- 
nions. Hake  was  removed  from 
the  premises.    On  the  21st  of 
June  following,   Hake^  with  se- 
veral other  persons,  broke  into 
the  house,  turned  off  the  cattle, 
and  re-took  possession  of  the  pre- 
mises.   At  the  following  Bridge- 
water  assizes,  (August,  1897)  a 
bill  of  indictment  was  preferred 
and  found  against  Hake  and  his 
companions.   In  this  indictment, 
the  first  count  charged  that  the 
defendants  on    &c.  with  force 
and  arms,  unlawfully  and  with  a 
strong  hand  had   entered    into 
certain  messuages  and  lands,  to 
wit,  &c.  situate  &b.,  then  being 
the  freehold  and  in  the  posses- 
sion and  occupation  of  said  Han' 
nam  and  If^ne/Adm,  and  had  then 
and  there,  with  force  and  arms, 
unlawfully,  with  a  strong  hand, 
and  without  judgment  recovered, 
disseised  said  Hannamvind  Wynd- 
ham,  and  expelled  and  put  out 
said  Hannam  and  Wyndham  from 
their  possession  of  the  said  mes- 
suages and  lands,  and  with  force 
and  arms  from  the  day  and  year 
aforesaid,  until  the  taking  of  this 
inquisition,  hadkeptoutand  still 
did  keep  out  said  Hannam  and 
Wyndham  so  disseised,  expelled 
and  put  out  as  aforesaid,  against 
the  form  &c.    The  second  count 
charged  that  Hannam  and  Wynd- 
ham had  been  lawfully  possessed 


of  certain  other  messuages  and 
lands,  to  wit  &c.,  situate  &c.,  for 
a  certain  term  of  years  then  to 
come   and  yet  unexpired,   and 
that  Hannam  and  Wyndham  be- 
ing so  possessed  thereof,  defend- 
ants on  &c.,  with  force  and  arms, 
had  unlawfully  entered  &c.,  and 
with  force  and  arms  had  then 
and   there    unlawfully  expelled 
and  put  out  the  said  Hannam 
and  Wyndham  from  the  peace- 
able possession  of  the  last  men- 
tioned messuages  and  lands ;  and 
that  the  defendants  with  force 
and  arms  them  the  said  Hannam 
and   Wyndham  from  &c.,  until 
the  taking  of  this  inquisition,  from 
the  possession  of  the  last  men- 
tioned messuages  and  lands,  with 
force  and  arms,  wrongfully  and 
unlawfully  then  and  there  had 
kept  out,  and  still  did  keep  out. 
The  third  count  charged    that 
the  defendants  on  &c.  with  force 
and  aims  wrongfully,  unlawfully, 
violently,  and  forcibly  had  en- 
tered  into  certain   other    mes- 
suages and  lands,   to  wit  &c., 
situate   Sec.,  then  being  in   the 
peaceable  possession  of  the  said 
Hannam    and     Wyndham,    and 
that  the  defendants  had  then  and 
there  with  force  and  arms  wrong- 
fully, unlawfully,   forcibly,  and 
violently  expelled,  amoved,  and 
put  out  the  said  Hannam  and 
Wyndham  from  the  possession  of 
the  last   mentioned  messuages 
and  lands ;  and  the  said  Hannam 
and   Wyndham  so  expelled,  put 
out,  and  amoved  from  the  pos- 
session thereof,  as  aforesaid,  with 
force  and  arms  wrongfully,  un- 
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lawfully  forcibly,  and  violeDtly 
had  kept  from  &c.,  until  &c., 
and  still  did  keep  oat. 

Upon  this  finding,  and  upon 
an  affidavit  of  the  facts,  Man" 
ning  moved  before  Bummghy  J. 
for  an  order  of  restitution,  upon 
the  authority  of  the  cases  col- 
lected in  Com.  Dig.  Forcible 
Entry  (D  4).  The  order  was 
made ;  and  the  following  warrant 
issued  under  the  seals  of  the  two 
learned  judges: 

^'  Somersetshire  to  wit,  Sir 
William  Draper  Best,  Knight, 
Chief  Justice  of  our  lord  the 
king,  of  his  Court  of  Common 
Pleas,  and  Sir  James  Burroughs 
Knight,  one  of  the  justices  of  our 
lord  the  king,  of  his  said  Court 
of  Common  Pleas,  justices  of 
our  lord  the  king,  assigned  to 
deliver  the  gaol  of  the  said 
county  of  the  prisoners  therein 
being,  and  also  to  hear  and  de- 
termine all  felonies,  trespasses 
and  other  evil  doings  committed 
within  the  same  county:  To 
the  sherifFof  the  county  of  Somer- 
set, greeting.  Whereas,  by  an 
inquisition  taken  before  us  at 
Bridgewater,  in  the  said  county, 
on  this  present  eighteenth  day  of 
August,  iu  the  eighth  year  of  the 
reign  of  our  said  lord  the  king, 
upon  the  oaths  of  the  Honour- 
able William  Waldegrave,  Wil- 
liam Dickinson,  George  Edvard 
Allen,  John  Goodford,  Philip 
John  Miles,  William  Hanning, 
Vincent  Sluckey,  William  Hel- 
yar,  Richard  Thomas  Combe, 
Jeffrys  Allen,  Jeffrys  Thomas 
Allen,     Thomas   Sheaell    Bail- 


ward',  James  Bennett,  Robert 
Phippen,  John  Barrow,  Francis 
Byrt  Morgan,  John  Hugh  &nyth 
Pigot,  Thomas  Savage,  Reginald 
Henry  Bean,  and  John  Maddi^ 
son,  esqrs. ;  and  by  virtue  of  the 
statutes  made  and  provided  in 
cases  of  forcible  entry  and  de- 
tainer, it  is  found,  that  John 
Hake,  late  of  the  parish  of  Buck- 
land  St.  Mary,  in  the  county 
of  Somerset,  yeoman,  and  Mary 
his  wife,  JoA»  Hake  the  younger, 
late  of  the  same  place,  yeoman, 
John  Pinner,  late  of  the  same 
place,  yeoman,  and  John  Hooper, 
late  of  the  same  place,  yeoman, 
on  the  S  1st  day  of  June,  in  the 
eighth  year  of  the  reign  of  our 
lord  the  king,  with  force  and 
arms,  unlawfully  and  with  a 
strong  hand  did  enter  into  cer- 
tain messuages  and  lands,  to  wit, 
10  messuages,  10  barns,  10  sta- 
bles, 10  coach-houses,  900  acres 
of  meadow,  SOO  acres  of  pas- 
ture, 200  acres  of  other  land, 
situate,  lying,  and  being  in  the 
county  aforesaid,  to  wit,  in  the 
parish  aforesaid,  (following  the 
description  of  the  premises  con- 
tained in  the  declaration  in 
ejectment)  then  being  the  free- 
hold and  in  the  possession  and 
occupation  of  Edward  Hannam 
and  Wadham  Wyndham,  and 
then  and  there  unlawfully  and 
with  a  strong  hand,  and  without 
judgment  recovered,  disseised  the 
said  Edward  and  Wadham,  and 
expelled  and  put  out  the  said 
Edward  and  Wadham  from  their 
possession  of  the  said  messuages 
and  lauds;  and  with  force  and 
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annSy  unlawfully  and  wiifa  a 
strong  hand,  from  the  day  and 
year  aforesaid  until  the  taking  of 
that  inquisition,  have  kept  out 
and  still  do  keep  out  the  said 
Edward  and  Wadham,  so  dis- 
seised, expelled,  and  put  out,  as 
aforesaid;  against  the  form  of 
the  statute  in  such  case  made 
and  provided,  and  against  the 
peace  of  our  said  lord  the  king, 
his  crown,  and  dignity.  As  by 
the  same  inquisition  more  fully 
appeareth  of  record.  Therefore 
on  behalf  of  our  said  lord  the 
king  we  charge  and  command 
you,  that  taking  with  you  the 
power  of  the  county,  if  it  be 
needful,  you  go  to  the  said  mes- 
suages and  lands  and  that  the 
same  you  cause  to  be  reseised, 
and  that  you  cause  the  said 
Edward  and  Wadham  to  be  re* 
stored  and  put  into  their  full 
possession  thereof,  according  as 
they  before  the  entry  aforesaid 
were  seised,  according  to  the 
form  of  the  said  statutes.  And 
this  you  shall  in  no  wise  omit. 


under  the  penalty  thereon  incum- 
bent. Given  under  our  hands 
and  seals,  at  Bridgewater,  in  the 
same  county,  the  18th  day  of 
August,  in  the  eighth  year  of 
the  reign  aforesaid.^ 

Under  this  warrant  restitution 
was  made  by  the  sheriff  to  the 
prosecutors  of  the  indictment; 
to  which,  at  the  ensuing  Spring 
Assizes,  the  defendants  pleaded 
guilty. 

The  finding  of  a  bill  of  indict- 
ment for  a  forcible  entry  is  n^ 
cessary  to  give  the  Couit  juris- 
diction to  award  restitution; 
but  as  such  a  bill  is  commonly 
found  wholly  or  in  part  upon 
the  testimony  of  the  party  enti- 
tled to  restitution,  the  Court  will 
not  award  restitution  upon  an 
indictment  found,  unless  a  suf- 
ficient case  for  their  interference 
be  made  out  by  aflBdavit. 

And  see  Rex  v.  Marrow^  Gas. 
temp.  Hardw.  174,  part  of  the 
judgment  in  which  case  is  given 
in  E&r  v.  WilliamSf  the  last  pre- 
ceding case,  which  see. 


Mayne  t?.  Fletcher. 

Production  of  C!ASE  for  a  libel  on  the  plaintiff,  alleged  to  have  been 
the  aflSdavit     published  by  the  defendant  in  a  newspaper  called  The 

filed  at  the         V,  /-,i         .  ,         t*  m  •  • 

Stamp  Office,    Chester  Chronicle.     Plea,  not  guilty;  and  issue  thereon. 
and  of  a  news-  ^^  ^^^^  j^ial  before  the  Chief  Justice  of  Chester,  at  the 

paper  corre- 
sponding with  last  Lent  assizes,  the  question  turned  upon  the  proof  of 

mention'^^is    P**hlic*lion,  under  the  following  circumstances.     The 
sufficient  proof  evidence  was  confined  to  the  production  of  a  certified 

of  publication, 

in  an  action  or  indictment  against  the  proprietor  for  a  libel. 
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copy  of  the  affidavit  filed  at  the  Stamp  Office,  pursuant 
to  the  statute  38  Geo.  3,  c.  78,  s.  1,  in  which  the  defend-* 
ant  was  described  as  the  printer  and  publisher  of  the 
newspaper  in  question,  and  of  a  newspaper  containing 
the  libel,  the  title  of  which,  and  the  description  of  the 
printer  and  publisher,  corresponded  with  those  of  the 
newspaper  mentioned  in  the  affidavit.  It  was  objected, 
on  the  part  of  the  defendant,  that  this  was  not  sufficient 
evidence  of  publication,  and  that  the  plaintiff  ought 
either  to  have  produced  the  copy  of  the  newspaper  filed 
at  the  Stamp  Office,  or  to  have  proved  that  the  copy 
produced  was  published  by  the  defendant.  The  learned 
Judge  overruled  the  objection,  and  the  plaintiff  obtained 
a  verdict,  with  leave  for  the  defendant  to  move  to  enter 
a  nonsuit* 


Maynk 

V. 

Fletcher  • 


Jones,  Serjt.,  now  moved  accordingly.  The  declara- 
tion necessarily  alleged  that  the  defendant  published  the 
libel  in  a  newspaper  called  The  Chester  Chronicle ;  but 
there  was  no  proof  whatever  to  support  that  allegation. 
The  affidavit  filed  at  the  Stamp  Office  did  not  at  all 
prove  the  publication  of  the  libel  by  the  defendant ;  it 
proved,  merely,  that  the  defendant  was  the  printer  and 
publisher  of  a  newspaper  called  The  Chester  Chronicle. 
The  production  of  a  newspaper  so  called,  containing 
the  libel,  carried  the  evidence  no  further ;  in  order  to 
make  out  that  the  defendant  published  the  libel,  the 
plaintiff  was  bound  to  produce  either  a  newspaper  pur- 
chased of  the  defendant,  or  the  copy  filed  at  the  Stamp 
Office,  pursuant  to  the  statute  38  Geo.  3,  c.  78,  s.  17. 
For  all  that  appeared  in  this  case,  the  paper  containing 
the  libel  might  have  been  surreptitiously  obtained  from 
the  defendant's  printing  office,  or  might  have  been  de- 
livered from  thence  by  mistake,  which  would  clearly  be 
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no  publication.  Rex  v.  Paine  (a).  The  statute  38  Geo.  d> 
c.  78,  is  entitled,  ''  An  act  for  preventing  the  mischiefs 
arising  from  the  printing  and  publishing  newspapers  and 
papers  of  a  like  nature^  by  persons  not  known,  and  for 
regulating  the  printing  and  publication  of  such  papers 
in  other  respects ;"  its  principal  object,  therefore,  was 
to  secure  to  the  public^  in  every  case,  a  known  and 
responsible  publisher :  but  it  clearly  was  not  intended 
to  relieve  the  plaintiff  from  all  proof  of  publication  by 
the  defendant.  The  eleventh  section  of  the  statute 
provides  that  it  shall  not  be  necessary  for  the  plaintiff  to 
prove  that  the  newspaper  to  which  the  trial  relates  was 
purchased  at  any  house,  shop,  or  office  belonging  to  or 
occupied  by  the  defendant,  or  his  servant  or  workman, 
or  where  he  usually  carries  on  the  business  of  printing 
or  publishing  such  paper,  or  where  the  same  is  usually 
sold.  But  though  that  mode  of  proof  of  publication  is 
dispensed  with,  another  is  substituted  by  the  seven- 
teenth section,  which  requires  that  every  printer  or  pub- 
lisher of  a  newspaper  shall  deliver  to  the  commissioners 
of  stamps  one  of  the  papers  so  published,  signed  by  the 
printer  or  publisher,  in  his  handwritmg,  with  his  name 
and  place  of  abode ;  that  the  same  shall  be  carefully 
kept  by  the  commissioners ;  and  that  in  case  any  person 
shall  make  application  to  the  commissioners  that  such 
papers  may  be  produced  in  evidence,  the  commissioners 
shall  cause  the  same  to  be  produced  in  Court.  The 
intention,  therefore,  of  the  legislature  was,  that  the 
newspaper  signed  by  the  publisher,  and  delivered  to  the 
commissioners,  should  be  produced  in  evidence  as  proof 


(a)  5  Mod.  167.  "  If  a  man 
deliver  by  mistake  a  paper  out  of 
his  study,  it  is  not  a  publication, 
though  it  be  a  libel."  Ibid.  And 
see  Algernon  Sidnet/'i  case  3  St. 


Tr.  807,  4  St.  Tr.  197.  But  he 
would  probably  be  held  to  be 
liable  civilly  to  the  parties  who 
suffered  by  his  carelessness. 
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of  publication^  without  which  the  provisions  of  that 
section  become  wholly  nugatory;  and  the  practice  which 
has  obtained  since  ihe  passing  of  the  statute  in  all  pro- 
ceedings against  proprietors  of  newspapers,  of  produc- 
ing that  identical  newspaper  in  evidence,  shews  that  the 
profession  and  the  public  generally  have  put  this  con- 
struction upon  the  seventeenth  section.  Rex  v.  Hart  (a). 
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Lord  Tenterden,  C.  J. — I  see  no  ground  for  grant- 
ing the  present  application.  The  eleventh  and  seven- 
teenth sections  of  the  statute  are  perfectly  distinct  from 
each  other.  The  seventeenth  section  supplies  the  public 
with  means  of  producing  a  copy  of  the  newspaper,  which 
they  did  not  previously  possess,  and  of  which  a  party 
may  not  possess  the  means  of  producing  any  other  copy; 
but  it  does  not  make  that  particular  copy  the  only  evi- 
dence of  publication.  The  eleventh  section  provides 
that  it  shall  not  be  necessary,  after  such  affidavit,  &c., 
shall  have  been  produced  in  evidence  against  the  person 
who  signed  and  made  such  affidavit,  or  is  therein  named, 
and  after  a  newspaper  shall  have  been  produced  in  evi- 


(a)  10  East,  94.  But  it  was 
held  in  that  case,  that  the  affida- 
vit required  by  the  statute,  toge- 
ther with  the  production  of  a 
newspaper  corresponding  in  every 
respect  with  the  description  of  it 
in  the  affidavit,  was  not  only  evi- 
dence of  the  publication  of  such 
paper  by  the  parties  named,  but 
was  also  evidence  of  its  publi- 
cation in  the  county  where  the 
printing  of  it  was  described  to 
be.  It  seems  impossible,  there- 
fore, to  consider  that  case  as  an 
authority  for  saying  that  the  pro- 
duction of  the  newspaper  deli- 


vered at  the  Stamp  Office  is  ne- 
cessary; on  the  contrary,  it  seems 
to  be  a  decision  the  other  way, 
and  conclusive  against  the  argu- 
ment urged  in  the  principal  case. 
It  has,  however,  been  held  that 
the  newspaper  delivered  at  the 
Stamp  Office  is  conclusive  evi- 
dence of  publication  to  sustain 
an  indictment ;  Rex  v.  AmphlUy 
6  D.  &  R.  125;  4  B.  &  C.  35; 
and  Holroyd,  J.  there  observed, 
that  **  the  very  object  of  deliver- 
ing a  copy  at  the  Stamp  Office 
is,  that  it  may  be  evidence  against 
the  proprietor.*^ 
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1839.        dence,  entitled  in  the  same  manner  as  the  newspaper 
^T^^'^'*'^      mentioned  in  such  affidavit,  and  wherein  the  names  of 
V.  the  printer  and  publisher,  and  the  place  of  printing,  shall 

Fletcher,  j^^  ^j^^  same  as  those  mentioned  in  such  affidavit,  for  the 
plaintiff  or  prosecutor  to  prove  that  the  newspaper  to 
which  the  trial  relates  was  purchased  at  any  house,  shop, 
or  office  belonging  to  or  occupied  by  the  defendant,  or 
where  he  usually  carries  on  the  business  of  printing  or 
publishing  such  paper,  or  where  the  same  is  usually 
sold.  Independently  of  the  statute,  a  newspaper  pur- 
chased at  the  house,  shop,  or  office  of  the  defendant, 
would  be  evidence  of  publication ;  but  by  the  express 
words  of  the  statute  the  plaintiff  or  prosecutor  is  ex- 
empted from  the  necessity  of  bringing  such  evidence, 
upon  the  production  of  the  affidavit  filed  at  the  stamp 
office,  and  of  a  newspaper  corresponding  in  certain  par- 
ticulars with  that  mentioned  in  the  affidavit.  In  the 
present  case  the  plaintiff  proved  all  that  was  necessary 
to  bring  him  within  the  terms  of  that  exemption,  and 
therefore  the  proof  of  publication  was  sufficient. 

Bayley,  J. — By  the  eleventh  section,  the  production 
of  a  newspaper  corresponding  with  the  newspaper  de- 
scribed in  the  affidavit,  places  the  plaintiff  in  the  same 
situation  as  if  he  had  produced  a  newspaper  purchased 
at  the  house,  shop,  or  office  of  the  defendant.  Such 
evidence  of  publication  is  only  primi  facie,  and  is  liable 
to  be  rebutted  by  proof  of  fraud ;  but  if  not  rebutted, 
it  is  clearly  sufficient. 

LiTTLEDALE,  J.  coucurred. 

Parke,  J.,  was  gone  to  chambers. 

Rule  refused. 

END  OF  EASTER  TERM. 
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The  King  v.  The  Inhabitants  of  Bourton-vpon- 

DUNSMORE.  ^®^^- 

UPON  appeal  against  an  order  of  two  justices  for  the  Anundertak- 
removal  of  Henry  Webb,  his  wife,  and  their  five  children,  ing  by  the 
from    the   parish    of    Stretton-upon-Dunsmore   to    the  apprentice 

parish  of  Bourton-upon-Dunsmore,  both  in  the  county  without  the 

knowledge  of 
of  Warwick,  the  sessions  confirmed  the  order,  subject  her  husband, 

to  the  opinion  of  this  Court  upon  the  following  case: —  ^®  Pf^  ™ 

*^  ...  master  a  sum 

The  appellants  admitted  a  prim^  facie  settlement  by  of  money  be- 

birth  in  their  parish,  and  then  proved  that  the  pauper  ^"  ^^  inserted 

had  served  more  than  forty  days  in  a  third  parish,  under  in  the  inden- 

an  indenture  of  apprenticeship  bearing  date  26th  April,  by  the  husband 

2g23^  at  the  time  of 

r»i,'.    .    ,  1  I  1    .  •  1  '^  execution, 

This  mdenture,  the  respondents  contended,  was  void  /the  stamp  on 

upon  the  following  evidence.  f^?  indenture 

'^  ®  ...  bemg  sufficient 

The  mother  of  the  pauper,  who  was  an  illegitimate  for  both  sums,) 

child,  was  directed  by  her  husband,  who  was  not  the  the  indenture* 
father  of  the  child,  to  give  a  premium  of  10/.,  and  no  ^oid  under 
more.     The  master  required  £0/.      This  amount  the  g.  39:  the   ' 
mother  refused  to  give,  but  came  to  a  private  under-  undertaking 

and  no  fraud  being  practised  on  the  revenue. 
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standing  with  the  master  that  he  should  receive  some- 

The  kTng      ^hi^S  ^^  addition  to  the  10/.,  but  what  particular  sum 

V.  did  not  appear.     It  was  also  agreed  that  the  sum  of  10/. 

DuNSMORE.    <>"1y  should  be  inserted  in  the  indenture,  which  was 

accordingly  done.     The  stepfather  paid  the  premium  of 

10/.,  and  the  mother  paid  the  further  sum  of  two  guineas 

and  a  half.     Neither  the  apprentice  nor  the  stepfather 

were  privy  to  the  understanding  above  mentioned,  and 

never  knew  that  a  greater  sum  than  10/.  had  been  paid; 

but  the  master  was  not  aware  that  the  agreement  by 

the  mother  to  give  more  than  the  10/.  was  without  the 

authority  or  privity  of  her  husband.     The  indenture 

bore  the  proper  stamp  for  any  sum  not  exceeding  30/. 

The  question  for  the  opinion  of  the  Court  is,  whether 
or  not  the  pauper  was  settled  in  the  appellant  parish. 

White,  in  support  of  the  order  of  sessions.  The  ques- 
tion in  this  case  is,  whether  the  consideration  paid  to  the 
master  is  truly  inserted  in  the  indenture,  so  as  to  satisfy 
the  requisites  of  the  statute  8  Anne,  c.  9,  s.  35.  That 
section  enacts,  that  the  full  sum  of  money  received  (i.  e. 
by  the  master)  or  in  any  wise,  directly  or  indirectly, 
given,  paid,  agreed,  or  contracted  for  during  the  term, 
with  or  in  relation  to  any  apprentice,  shall  be  truly 
inserted  in  the  indenture,  which  shall  bear  date  upon 
the  day  of  the  executin  of  the  same.  It  is  submitted 
that  the  requisites  of  that  section  have  not  been  com- 
plied with  in  this  case,  and  consequently  that  the  inden- 
ture is  void  by  s.  39  of  the  same  statute,  which  declares, 
that  every  indenture,  wherein  shall  not  be  truly  inserted 
the  full  sum  received,  or  in  any  wise,  directly  or  indi- 
rectly, given,  paid,  secured,  or  contracted  for,  with  or 
in  relation  to  any  apprentice,  shall  be  void,  and  not 
available  to  any  purpose  whatsoever.  It  will  be  con- 
tended on  the  other  side,  that  the  additional  sum  given 
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by  the  mother  having  been  paid  after  the  execution  of  the         1829. 

indenture,  could  not  in  fact,  and  need  not  by  law,  be     _,    ,. 

•^  The  King 

inserted  in  the  indenture;  and  that  the  agreement  to  v. 

give  that  additional  sum  being  made  by  the  mother,  i)unsmore'' 
without  the  authority  or  privity  of  her  husband^  was 
void,  and  therefore  could  not  affect  the  indenture.  Both 
these  propositions  may  be  true,  and  yet  furnish  no  answer 
to  the  objection  now  relied  on.  The  statute  requires 
that  the  whole  sum  received,  given,  paid,  agreed,  or 
contracted  for,  shall  be  truly  inserted  in  the  indenture: 
here  a  sum  was  agreed  for,  paid,  and  received,  which 
was  not  inserted  in  the  indenture.  The  32d  section 
requires  the  duty  payable  in  respect  of  the  premium  to 
be  paid  by  the  master;  and  the  35th  section  imposes  a 
penalty  upon  every  master  receiving  any  premium  not 
truly  inserted  in  the  indenture.  The  onus,  therefore,  of 
ascertaining  that  every  thing  is  done  strictly  according 
to  law  is  laid  upon  the  master  by  the  statute;  so  that 
the  ignorance  of  the  master,  in  the  present  case,  of  the 
wife's  paying  the  additional  premium  without  the  autho- 
rity of  her  husband,'  cannot  vary  the  question  as  to  the 
legality  of  the  transaction.  Again,  by  the  43d  section 
no  indenture  can  be  given  in  evidence  by  either  of  the 
parties,  unless  such  party  first  makes  oath  that  the  sum 
inserted  in  the  indenture  was  really  all  that  was  paid. 
In  this  case  the  master  could  not  have  taken  that  oath 
without  being  guilty  of  perjury,  and  the  indenture  could 
not  have  been  made  evidence  on  his  behalf,  which  is 
another  criterion  to  shew  that  the  indenture  itself  was 
irregular  and  void.  The  argument  that  the  additional 
sum  could  not  in  this  case  be  inserted  at  the  time  of 
executing  the  indenture,  because  it  was  not  paid  till  after- 
wards, would,  if  admitted  at  all,  go  to  defeat  the  object 
of  the  legislature  altogether;  because  upon  the  same 
principle  the  entire  premium  might  be  omitted  as  well  as 


llie  King 


364  CASES  IN  THE  KINg's  BENCH, 

18S9.         a  part,  and  constant  frauds  wou!d  be  practised  upon  the 
revenue.    [Bayley,  J.  But  here  no  fraud  was  practised 
v.  upon  the  revenue,  nor  could  be.     The  sum  paid  at  the 

BouRTON-oN-  ^jjjg  ^f  executing  the  indenture  was  10/.,  and  no  more. 

There  was  a  promise  on  the  part  of  the  wife  to  pay  more ; 
but  was  not  that  promise  void  ?  Could  not  the  husband 
have  recovered  back  the  additional  sum  paid  by  the  wife, 
in  an  action  for  money  had  and  received  against  the 
master?  The  object  of  the  legislature  was  to  prevent 
fraud  upon  the  revenue.  Here  no  fraud  could  be  prac- 
tised upon  the  revenue,  because  the  stamp  upon  the 
indenture  was  sufficient  for  any  premium  under  30/., 
and  therefore  much  more  than  sufficient  both  for  the  10/. 
inserted  in  the  indenture,  and  the  two  guineas  and  a 
half  afterwards  paid  beyond.]  It  must  be  admitted  that 
no  fraud  upon  the  revenue  was  actually  practised ;  and  if 
the  Court  consider  the  case  as  depending  upon  that  fact, 
the  argument  against  the  validity  of  the  indenture  cannot 
be  carried  further. 

Bayley,  J. — It  seems  to  me  that  the  object  of  the 
legislature  in  requiring  that  the  whole  sum  paid,  or 
agreed  to  be  paid,  to  the  master,  should  be  inserted  in 
the  indenture  at  the  time  of  its  execution,  was  to  pro- 
tect the  revenue,  which  might  otherwise  be  defrauded, 
by  the  party's  paying  at  that  time  a  small  sum  upon 
which  a  small  duty  only  would  be  payable,  and  after- 
wards paying  a  larger  sum  upon  which  a  larger  duty 
would  be  payable,  and  which  would  thus  be  lost  to  the 
revenue.  Nothing  that  was  done  in  the  present  case 
could  have  any  tendency  to  defeat  that  object.  The  sum  ' 
agreed  for  and  paid  by  the  husband,  at  the  time  of  exe- 
cuting the  indenture,  was  10/.,  and  that  sum  is  truly 
inserted  in  the  indenture.  There  was  an  agreement  by 
the  wife  to  pay  a  further  sum,  and  she  did  actually  pay 
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a  further  sum.  But  neither  the  agreement  nor  the  pay- 
ment was  binding  upon  the  husband*  because  both  were 
made  without  his  privity  or  authority.     Then^  as  I  have  9. 

already  observed,   there  could  be  no  fraud  upon  the   ^^^^'ton-on- 

■^  DUNSMORE. 

revenue*  because  both  the  sums  paid  amounted  to  only 
12/,  125. 6d.,  and  the  indenture  bore  a  stamp  adequate 
to  any  sum  under  30/.  For  these  reasons  I  am  of  opinion 
that  this  indenture  is  a  valid  instrument*  and  that  a  set- 
tlement was  acquired  by  due  service  under  it.  The 
order  of  sessions,  therefore,  must  be  quashed. 

The  other  Judges  concurred. 

'  Order  of  Sessions  quashed  (a). 

(a)  Woddingion  was  to  have  argued  in  support  of  the  indenture. 


Beechey  v.  Sides. 

xRESPASS*  for  an  assault  and  false  imprisonment.  The  owner  of 
Plea,  not  guilty;  and  issue  thereon.     At  the  trial  before  resunga  per- 
Parke,  J.  at  the  spring  assizes  for  the  county  of  Oxford,  »on,  in  the 
in  1829#  the  case  was  this: — In  December,  1828,  Weller  that  he  was 

•  • 

was  tenant  to  the  defendant  of  a  farm  and  two  meadows,  acting  m  pur- 
suance of?  &8 
m  one  of  which  there  were  some  willow  trees,  which  Geo.  4,  c.  30, 

Wetter,  in  pursuance,  as  he  alleged,  of  the  custom  of  the  [f^  to\he'*" 
country,  claimed  the  right  to  lop.     Weller  accordingly  notice  of  ac- 
sold  the  loppings  to  Harris,  who  employed  the  plaintiff  byg.  4?  of^ 
to  lop  the  trees.     Upon  the  plaintiff's  beginning  to  lop  ^^^  statute. 
the  trees,  the  defendant  gave  him  notice  to  desist,  and 
upon  his  ne^rtheless  persevering,  the  defendant,  con- 
sidering the  plaintiff  as  a  person  committing  an  offence 
against  the  statute  7  &  8  Geo,  4,  c.  30  (6),  procured  a 

iff)  Entitled,  '^  An  act  for  con-      relating  to  malicious  injuries  to 
solidating  and  amending  the  laws      property.'* 
VOL.  II.  C  C 
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constable,  who,  by  the  defendant's  direction,  took  the 
plaintiiF  into  custody.  He  was  taken  to  the  town-clerk's 
office  in  Oxford,  where  he  was  set  at  liberty  upon  his 
own  undertaking  to  appear  the  next  day  before  a  magis- 
trate. He  did  so  appear,  and  was  then  discharged.  It 
was  objected  on  the  part  of  the  defendant  that  the  action 
could  not  be  supported,  for  want  of  the  notice  of  action 
required  by  the  forty-first  section  of  the  statute  {a),  the 
action  being  brought  against  him  "  for  a  thing  done  in 
pursuance  of  the  act.*'  The  learned  Judge  was  inclined 
to  think  the  objection  fatal,  but  refused  to  nonsuit  the 
plaintiff,  reserving,  however,  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  a  verdict  should  be  found 
against  him.  The  jury  having  found  a  verdict  for  the 
plaintiiF,  with  twenty  pounds  damages,  a  rule  nisi  was 
obtained  for  entering  a  nonsuit  upon  the  objection  taken 
at  the  trial. 


W.  E,  Taunton  now  shewed  cause.  The  action  is 
maintainable,  and  the  rule  must  be  discharged.  The 
defendant  clearly  was  not  entitled  to  notice  as  a  person 


(a)  Which  enacts,  that  in ''  all 
actions  commenced  against  any 
person  for  any  thing  done  in  pur- 
suance of  this  act,  notice  in  writ- 
ing of  such  action,  and  of  the 
cause  thereof,  shall  be  given 
to  the  defendant,  one  calendar 
month  at  least  (vide  4  M.  &  R. 
301,)  before  the  commencement 
of  the  action.*' 

By  s.  20,  persons  destroying 
or  damaging  trees,  shrubs,  &c. 
wheresoever  growing,  and  of  any 
value  above  one  shilling,  are  pu- 
nishable on  summary  conviction : 
by  s.  94,.  persons  committing  da- 
mage to  any  property,  in  any  case 


not  previously  provided  for,  may 
be  compelled  by  a  justice  of  the 
peace  to  pay  compensation,  not 
exceeding  five  pounds:  and  by 
s.  28,  "  any  person  found  com- 
mitting any  offence  against  this 
act,  whether  the  same  be  punish- 
able upon  indictment  or  upon 
summary  conviction,  may  be  im- 
mediately apprehended,  without 
a  warrant,  by  any  peace^ffioer, 
or  the  owner  of  the  property  in- 
jured, or  his  servant,  or  any  per- 
son authorised  by  him,  and  forth- 
with taken  before  some  neigh- 
bouring justice  of  the  peace,  to 
be  dealt  with  according  to  law.'* 
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acting  in  aid  of  the  constable,  for  he  was  the  principal  in 
the  transaction^  and  the  constable  merely  acted  under 
his  directions  in  arresting  the  person  of  the  plaintiff: 
Slaigkt  V.  Gee{a),  M'Clonghan  v.  Clayton  (ft).  The  only 
question^  therefore,  is,  whether  the  defendant,  being  the 
owner  of  the  property  injured,  and  having  taken  the 
plaintiff  into  custody,  was  in  that  character  entitled  to 
notice  of  action.  Now  he  clearly  was  not,  for  his  ap- 
prehension of  the  plaintiff  was  not  "  a  thing  done  in 
pursuance  of  the  act;"  on  the  contrary,  the  defendant 
was  a  wrong-doer.  The  policy  of  the  statute  was  to 
protect  officers  of  the  law  in  the  execution  of  their  public 
duties.  Edge  v.  Parker  (c)  is  in  point.  The  bankrupt 
act,  6  Geo.  4,  c.  16,  s.  44,  enacts,  that  every  action 
brought  against  any  person  for  any  thing  done  in  pur- 
suance of  that  act,  shall  be  commenced  within  three 
calendar  months  next  after  the  fact  committed ;  and  it 
was  decided  in  that  case  by  this  Court,  that  an  entry  by 
assignees  into  the  house  of  a  third  person  to  take  the 
goods  of  the  bankrupt^  was  not  a  thing  done  in  pur- 
suance of  that  act,  so  as  to  render  it  necessary  that  an 
action  brought  against  the  assignees  should  be  com- 
menced within  three  calendar  months.  The  Court  of 
Common  Pleas  had  previously  come  to  a  similar  decision 
in  the  case  of  Carruthers  v.  Payne  (d).  Upon  the  prin- 
ciple of  these  cases  the  present  defendant,  who  claimed 
to  be  the  owner  of  the  property  injured,  and  in  that 
character  imprisoned  the  plaintiff,  is  not  entitled  to  the 
protection  of  this  statute. 

Talfourd,  control,  was  stopped  by  the  Court. 

(a)  2  Stark.  445.  (d)  5  Bingh.  270;  2  Mooro  & 

(6)  Holt's  N.P.C.  478.  P.  429. 

(c)  3  M.&R.  365;  8  B.  &  C. 
697, 

C  C  2 
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J82Sf.  Lord  Tenterden,  C.J. — I  think  this  rule  for  enter- 

ing a  nonsuit  must  be  made  absolute.  We  have  nothing 
to  do  ^ith  the  policy  of  the  law;  our  duty  is  to  give  a 
construction  to  this  clause  in  this  act  of  parliament  con- 
sistent with  that  which  has  been  given  to  similar  clauses 
in  other  acts  of  parliament.  It  has  been  uniformly  held^ 
that  where  a  party  boni  fide  believes  or  supposes  that 
he  is  acting  in  pursuance  of  an  act  of  parliament,  he  is 
within  the  protection  of  such  a  clause.  The  present 
defendant  bona  fide,  though  erroneously,  supposed  that 
he  was  acting  in  pursuance  of  the  statute  7  8l  8  Geo,  4, 
c.  SO,  when  he  caused  the  plaintiff  to  be  taken  into 
custody.  This  case,  therefore,  is  perfectly  distinguish- 
able from  that  of  Edge  v.  Parker.  There  was  no  pre- 
tence there  for  saying  that  the  statute  6  Geo.  4,  c.  l6, 
gave  the  assignee  of  a  bankrupt  any  right  to  enter  the 
house  of  a  third  person  for  the  purpose  of  seizing  the 
property  of  the  bankrupt.  The  assignee  entered  the 
house  as  owner  of  the  goods,  and  not  in  pursuance  of 
the  statute. 

Bayley,  J. — Where  the  facts  are  such  that  a  party 
may  be  considered  as  having  any  fair  colour  for  suppos- 
ing that  he  is  warranted  by  the  act  of  parliament  in  doing 
that  which  is  made  the  subject  of  an  action  against  him, 
he  is  entitled  to  notice.  The  protection  is  extended  to 
private  persons  as  well  as  peace-officers,  if  they  have 
acted  bon&  fide. 

The  other  Judges  concurred. 

Rule  abs^blute  (<i). 

(a)  See  Cooke  v.  Leonard,  9  D.  &  R.  S39 ;  6  B.  &  C.  351 ;  4  D. 
&  R.  Mag.  Cas.  360. 
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Blacket  v.  Blizard^  Kut,  and  Sawyer.  v-»n.-0 

Prohibition.     The   llbel   stated,  inter  alia,  the  To constitate 
erection  of  the  district  church  of  St.  Matthew^  Brixton,  tlyVf  a^?ect 
under  the  provisions  of  58  Geo.  3,  c.  45,  and  59  Geo.S,  vestry appoint- 

,  _  .        ,  .  ,  ,         ,      ^  .        ed  undfir  58 

c.  134 ;  the  assignment  to  the  new  church  of  a  portion  Qeo,  s,  c.  45, 

of  the  parish  of  St.  Mary,  Lambeth,  and  the  appoint-  and  59  G^o.  8, 
•^  Vjt         T  c.  134,aniajo- 

ment  of  the  rector  of  St.  Mary,  Lambeth^  the  curate  of  rity  of  the 

the  district  church,  and  26  substantial  inhabitants  of  ^  ^^^omJLT^^'^ 
the  said  district  and  their  successors,  to  be  a  select  vestry  should  be  pre- 

sent 

for  the  care  and  management  of  the  concerns  of  the  said 
church  of  St.  Matthew,  Brixton,  and  all  matters  and 
things  relating  thereto,  and  in  all  respects  as  fully  and 
effectually,  and  with  all  such  powers  and  authorities  as 
the  commissioners  appointed  by  the  said  acts,  with  the 
advice  of  the  Bishop  of  Winchester,  were  authorised  and 
empowered  to  appoint  a  select  vestry  for  the  care  and 
management  of  the  churches  built  under  the  authority 
of  the  said  acts;  and  that  such  select  vestry,  after  being 
so  appointed,  had  managed,  and  they  and  their  succes- 
sors then  did  manage,  the  concerns  of  the  said  district 
church  and  all  matters  and  things  relating  thereto ;  that 
on  the  18th  April,  1827,  at  a  meeting  of  a  select  vestry 
held  in  &c.  pursuant  to  notice,  the  rector  of  St.  Mary, 
Lambeth,  appointed  Sir  William  Blizard  to  be  the 
minister's  warden,  and  the  select  vestry,  then  present, 
elected  and  chose  the  defendant  Sawyer  to  be  the  district 
warden,  of  the  said  district  church ;  that  the  defendants 
were  duly  sworn  in  and  continued  to  be  such  church- 
wardens ;  that  certain  suras  of  money  being  required  to 
defray  the  necessary  expenses  relating  to  the  said  district 
church,  a  meeting  of  the  said  select  vestry  of  St.  Matthew, 
Brixton,  was  on  or  about  the  2d  day  of  August,  1827, 
held  in  the  vestry  room  belonging  to  the  said  district 
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churchy  pursuant  to  due  notice  previously  given  for  that 
purpose ;  and  at  such  meeting  the  said  select  vestry  had 
agreed  and  resolved,  with  the  concurrence  of  the  church- 
M^ardens,  that  a  rate  for  and  towards  the  repairs  of  the 
said  district  church  should  be  made,  and  that  every  in- 
habitant and  occupier  of  lands,  messuages,  tenements 
and  premises  ratable  within  the  said  district  should  be 
taxed  and  pay  after  the  rate  of  Sd.  in  the  pound ;  and 
that  after  the  said  select  vestry  had  so  resolved^  a  rate  was 
accordingly  duly  made  by  them,  and  that  on  or  about 
the  11th  day  of  the  said  month  of  August  the  said  rate 
was  duly  allowed  and  confirmed  by  the  Rev.  William 
Mann,  clerk,  surrogate  of  the  worshipful  John  Poulter, 
bachelor  of  law,  commissary  of  the  said  bishop  in  and 
for  the  parts  of  Surrey;  that  the  plaintiff  was  rated  or 
assessed  at  the  sum  of  125.  6d,,  being  at  the  rate  of  3d. 
in  the  pound  upon  a  yearly  rent  or  value  of  50/. ;  that 
the  plaintiff  before  and  at  the  time  of  making  the  said 
rate  or  assessment  was  and  still  is  a  parishioner  and 
inhabitant  of  the  said  district,  and  the  occupier  of  a 
house  &c.  within  the  same  of  the  annual  value  of  at  least 
50/.,  and  was  by  the  said  rate  and  assessment  duly  and 
justly  rated  and  assessed  at  the  sum  of  125.  6d. ;  that  the 
defendants,  at  the  time  of  making  the  said  rate  or  assess- 
ment,  and  at  the  commencement  of  that  suit^  were 
churchwardens  for  the  said  district,  and  that  the  said  sum 
of  125.  6rf.  so  rated  &c.  was  then  due  to  them  as  such 
churchwardens  ;  that  the  plaintiff  had  been  several  times 
requested,  and  had  refused,  to  pay  ;  that  the  defendants 
caused  the  plaintiff  to  be  summoned  before  two  justices 
under  53  Geo.  3,  c.  127,  s.  7,  (a) ;  that  on  January  31,1 828, 


(a)  Which,  after  reciting  that 
"  it  is  expedient  that  church  or 
chapel  rates  of  limited  amount, 
unduly  refused  or  wltheld, should, 


in  certain  cased,  be  more  easily 
and  speedily  recovered,*'  enacts, 
that  the  same  may  be  so  done 
by  summons  and  warrant  by  two 
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the  plaintiff  appeared  before  the  justices,  attended  by  12. 
W,  his  attorney,  who  objected  to  the  validity  of  the  rate 
of  assessment,  and  delivered  to  the  justices  a  notice  in 
writing,  signed  by  the  plaintiff,  stating  that  he  objected 
to  the  validity  of  the  same,  whereupon  the  justices  de- 
clared that  they  had  no  further  jurisdiction,  and  that  the 
validity  of  such  rate  or  assessment  must  be  determined 
or  settled  in  the  Ecclesiastical  Court ;  that  no  objection 
was  made  by  the  plaintiff  or  the  said  JR.  W,  to  the 
amount  of  the  said  rate  or  the  rent  at  which  the  plaintiff 
was  rated  or  assessed.  The  declaration  then  went  on  to 
state,  that  the  said  rate  was  made  and  subscribed  at  the 
meeting  of  the  said  select  vestry,  at  which  meeting  a 
majority  of  the  select  vestry-men  was  not  present,  but  only 
the  churchwardens  and  five  others  of  the  select  vestry^ 
and  was  made  for  and  towards  the  repairs  of  the  said  dis« 
trict  church  as  it  was  manifestly  shewn  to  the  said  Ec-. 
clesiastical  Court,  and  appears  by  the  rate  exhibited  to 
the  said  Court  by  the  said  defendants  in  support  of 
their  said  allegation;  and  although  all  the  before  men- 
tioned matters  and  things  manifestly  appeared  and  were 
proved  to  the  said  Ecclesiastical  Court,  an<l  the  said 
plaintiff  thereupon  alleged  and  shewed  to  the  said  spirit 
tual  judge  that  the  said  select  vestry  had  no  jight  by  the 
said  acts  of  parliament,  or  either  of  them,  or  otherwise, 
to  make  any  such  rate  for  the  repairs  of  the  said  district 
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jastices  with  appeal  to  the  ses- 
sions, provided  that  nothing 
therein  contained  shall  extend 
to  alter  or  interfere  with  the  ju- 
risdiction of  the  Ecclesiastical 
Courts  to  hear  and  determine 
causes  touching  the  validity  of 
the  church  rate  or  chapel  rate, 
or  from  proceeding  to  enforce  the 
pajimcnt  of  any  such  rate  if  ex- 
ceeding 10/.;   likewise,  that  if 


the  validity  of  such  rate,  or  the 
liability  of  the  person  be  disput- 
ed, and  notice  thereof  be  given 
to  the  justices,  they  shall  forbear 
judgment,  and  the  persons  de- 
manding the  same  may  then  pro- 
ceed to  recovery  of  their  demand 
according  to  due  course  of  law, 
as  theretofore  used  and  accus- 
tomed." 


1829. 
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1839.        church;  and  that  the  true  intent  and  meaning  and  inter- 
)^^^^^^      pretation  of  any  act  or  acts  of  parliament  ought  to  be 
V,  tried,  discussed  and  determined  at  common  law  m  the 

Blizard.  King's  Courts  of  Record,  and  not  in  the  Ecclesiastical 
Court  or  by  any  ecclesiastical  judge  or  ecclesiastical 
jurisdiction  whatsoever ;  that  the  said  rate  was  not  made 
and  subscribed'  by  a  sufficient  number  of  the  select 
vestry,  and,  therefore,  prayed  the  said  spiritual  judge  to 
reject  the  said  libel,  and  to  dismiss  the  said  suit;  never- 
theless, the  said  spiritual  judge  to  reject  the  said  1  iel 
or  to  dismiss  the  said  suit  hath  wholly  refused,  but,  on 
the  contrary,  hath  admitted  the  same,  and  is  daily  con- 
triving to  condemn  the  said  plaintiff  by  a  definitive  sen- 
tence or  decree  of  the  said  Ecclesiastical  Court,  contrary 
Sec;  and  although  his  majesty's  writ  of  prohibition  was 
on  Sec.  at  8cc.  directed  and  delivered  to  the  said  spiritual 
judge ;  and  although  the  defendants  then  and  there  had 
notice  thereof,  nevertheless  the  said  defendants,  after  the 
prohibition  &c.     General  demurrer,  and  joinder. 

Comyn,  in  support  of  the  demurrer.  First,  a  select 
vestry  appointed  under  59  Geo.  3,  c.  1 34,  s.  30,  has  au- 
thority to  make  a  rate  for  the  repairs  of  the  church  with- 
out consulting  the  parish  at  large.  Secondly,  the  rate 
is  good,  although  a  majority  of  the  persons  forming  the 
select  vestry  did  not  attend.  (The  Court  said  that  he 
might  confine  himself  to  the  second  point.)  The  rule 
laid  down  in  Rex  v.  Bellringer  (a),  and  JRex  v.  Morris  (6), 
re4uiring  the  presence  of  a  majority  of  each  definite  inte- 
gral part,  is  founded  upon  the  apparent  intention ;  and 
this  case  must  be  governed  by  the  intention  of  the 
grantor  to  be  collected  from  the  whole  instrument. 
Here  there  is  nothing  to  indicate  that  the  legislature 
required  the  presence  of  an  absolute  majority  of  the 

(«)  4  T.  R.  810.  (b)  4  East,  17. 
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trustees.     The  nature  of  the  trusts  confided  in  them         18^9. 
might  render  it  necessary  for  them  to  act  at  a  time  when 
the  attendance  of  an  absolute  majority  of  the  trustees  v, 

could  not  be  readily  procured.      He  cited  58  Geo,  S,        i^'zard. 
c.  45,  s.  60,  and  59  Geo.  .S,  c.  154,  s.  25,  as  bearing  in 
support  of  his  argument. 

Joshua  Evans,  contr^.  In  Grindley  v.  Barber  (a)» 
and  Cooke  v.  Loveland  (b),  it  was  held,  that  the  duty 
imposed  upon  the  body  at  large  is,  that  a  majority  of  the 
entire  body  shall  meet.  (Here  he  was  stopped  by  the 
Court.) 

Bayley,  J. — I  take  it  to  be  a  general  rule  of  law, 
that  where  a  limited  number  of  persons  are  to  perform 
a  public  duty,  there  must  be  a  majority  of  the  whole 
body  assembled,  and  that  a  majority  of  the  persons 
assembled  at  such  a  meeting  may  act.  This  was  the 
principle  of  the  decision  in- Cooke  v,  Loveland  (fi),  which 
has  been  cited,  and  in  Rex  v.  Bellringer  (c).  Rex  v. 
Miller  (d),  and  Rex  v.  Bower  (e);  so  also  in  Rex  v. 
Beeston  (/),  and  Withnell  v.  Gartham  (g),  though  the 
last  two  are  not  cases  of  corporations.  So  if  a  commis- 
sion be  issued  to  twenty  justices  without  a  quorum  clause, 
a  majority  must  meet,  Regina  v.  Ipstmch  (h).  In  the 
case  now  before  the  Court,  the  act  to  be  done  requires 
the  exercise  of  judgment  and  discretion,  and  unless 
a  majority  of  the  entire  body  were  bound  to  meet,  its 
functions  might  devolve  upon  one  or  two  individuals. 
The  public  safety  requires  the  security  which  is  afforded 

(a)  1  Bos.  h  Pul.  299.  (/)  S  T.  R.  592. 

(b)  2  Bos.  &  Pul.  31.  (g)  6  T.  R.  383. 

(c)  4  T.  R.  810.  (A)  Holt's  Rep.  443,  S.  C.  not 
(rf)  6  T.  R.  268.  S.  P.  2  Ld.  Raym.  1233,  1283; 
(e)  2  D.&  R.  761 ;  1  B.  &C.  2  Salk.  434;  11  Mod.  67. 

492;  and  see  IM.&R.  541,  n. 
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by  the  presence  of  a  majority  of  the  persons  constituting 
the  select  body*  The  60th  section  of  58  Geo,  S,  c.  45, 
and  the  £5th  section  of  59  Geo.  S,  c.  134,  have  been 
cited,  but  I  think  that  they  do  not  control  or  alter  the 
general  law.  Upon  the  whole,  I  think  that  the  rate  is 
invalid  by  reason  of  its  having  been  made  by  a  smaller 
number  than  the  majority,  namely,  by  seven,  when  the 
body  consisted  of  twenty-six. 


LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
distinction  is  between  an  indefinite  and  a  definite  body. 
In  the  case  of  a  select  vestry,  which  is  a  definite  body 
clothed  with  a  special  public  trust,  I  think  it  most  im- 
portant that  a  majority  of  the  persons  in  whom  snch 
trust  is  reposed  should  attend.  The  object  of  the  legis- 
lature is  that  a  certain  number  of  the  inhabitants  should 
assemble  to  give  their  judgment  and  use  their  discretion 
in  making  the  rate. 

Parke,  J. — I  am  of  the  same  opinion.  I  can  see 
no  difference  between  the  rule  of  construction  as  to  a 
charter  and  as  to  an  act  of  parliament ;  and  it  having 
been  a  rule  in  cases  of  construction  of  charters  that  a 
majority  of  a  definite  body  must  assemble,  I  do  not 
think  that  the  clause  in  the  acts  referred  to  on  the 
part  of  the  plaintiff  affects  the  general  rule.  If  that  rule 
were  not  to  apply  to  this  body,  it  might  be  permitted  to 
die  away,  or  to  be  reduced  to  a  very  small  number. 


Judgment  for  the  plaintiff. 
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The  King  v.  The  Commissioners  of  the  Nene  v^vO 

Outfall. 

XHIS  was  a  rule  obtained  at  the  instance  of  the  Reve-  Under  a  clause 
rend  Thomas  Leigh  Benneit,  clerk,  whereby  the  commis-  \^„  complnsa- 
sioners  for  puttmg  in  execution  an  act  of  parliament  ^^^^  ^^^  ^^^ 
made  and  passed  in  the  seventh  and  eighth  years  of  the  tenements, 
reign  of  his  present  majesty,  "  for  improving  the  putfall  *"^  heredita- 
of  the  River  Neue  and  the  drainage  of  the  lands  dis-  damage  done 
charging  their  waters  into  the  Wisbech  River,  and  the  [itiJ^^owner  is 
navigation  of  the  said  Wisbech  River  from  the  upper  end  "ot  entitled  to 
of  Kinderley's  Cut  to  the  sea,  and  for  embanking  the  for  the  injury 

salt  marshes  and  bare  sands  lying  between  the  said  cut  ?*^°?  ^^  ^*"^ 

"  .by  I"®  conver- 

and  the  sea,"  were  called  on  to  shew  cause  why  a  writ  sion  of  tith- 

of  mandamus  should  not  issue,  directed  to  them,  com-  Jj:i/ ^j^^J  ^^ 
manding  them  to  issue  their  warrant  or  precept  under  purpose  of  the 
their  common  seal  to  the  sheriff  of  the  county  of  Lin-  and  covered 
coin,  commanding  him  to  impannel,  summon,  and  return  ^i^h  water. 
a  jury,  in  pursuance  of  the  directions  of  the  said  act,  to 
appear  at  the  next  general  quarter  sessions  of  the  peace 
to  be  holden  in  and  for  the  parts  of  Holland,  in  the  said 
county,  to  inquire  of,  assess,  and  award  and  give  a  verdict 
for  the  sum  or  sums  of  money  to  be  paid  by  the  said 
commissioners  to  the  said  Thomas  Leigh  Bennett  as  a 
satisfaction  or  compensation  for  the  damage  done  in  the 
execution  of  the  said  act  to  the  rectory  and  vicarage  of 
Ijong  Sutton,  in  the  said  county,  or  the  tithes  thereof. 
Upon  shewing  cause  against  the  rule  so  obtained,  the 
Court  ordered  it  to  be  enlarged,  and  directed  that  in  the 
meantime  the  facts  upon  which  it  was  to  be  argued 
should  be  stated  for  their  opinion  in  the  following  case : 
By  the  act  of  parliament  referred  to  in  the  rule,  cer- 
tain commissioners  for  executing  the  act  were  incorpo- 
rated under  the  name  and  style  of  **  The  Commissioners 
of  the  Nene  Outfall,"  and  provision  was  made  for  the 
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appointment  of  a  comnnittee  of  the  commissioners  for 
The  King      executing  the  act.     By  the  34th  section  of  this  act  it  is 

^.    J!^'  enacted,  "  that  if  and  when  any  lands,  sands,  tenements. 

The  CoMif  IS-        .     .        ' 
srovERs  OF     buildings,  or  hereditaments,  shall  be  wanted  for  any  of 

THE  Neke  jjjg  purposes  of  this  act,  it  shall  and  may  be  lawful  for 
all  bodies  politic,  corporate  or  collegiate,  corporations 
aggregate  or  sole-,  tenants  for  life  or  in  tail,  husbands, 
guardians,  trustees,  feoffees  in  trust,  committees,  execu- 
tors and  administrators,  and  all  other  trustees  and  per- 
sons whatsoever,  and  for  every  or  any  of  them,  not  only 
for  or  on  behalf  of  themselves  respectively,  and  their 
respective  heirs  and  successors,  but  also  for  and  on 
behalf  of  their  respective  cetteux  que  trust,  whether  in- 
fants, issue  unborn,  lunatics,  idiots,  femes  covert,  or 
other  persons  whatsoever  under  any  legal  disability,  and 
for  all  femes  covert  who  shall  be  seised,  possessed,  or 
interested  in  their  own  right,  and  for  all  other  persons 
whatsoever  who  shall  be  seised,  possessed,  or  interested 
of  or  in  any  lands,  sands,  tenements,  buildings  or  other 
hereditaments,  which  shall  be  wanted  for  any  of  the 
purposes  aforesaid,  and  for  every  or  any  of  them,  to  con- 
tract for  and  sell  the  same  lands,  sands,  tenements, 
buildings  or  other  hereditaments,  and  every  or  any  part 
thereof,  and  by  indentures  of  lease  and  release,  or  by 
indenture  of  bargain  and  sale  inrolled,  to  convey  and 
assure  the  same  unto  the  said  commissioners  for  execut- 
ing this  act,  and  their  successors  and  assigns,  absolutely 
and  in  fee  simple;  and  that  all  such  contracts,  sales, 
conveyances,  and  assurances  shall  be  valid  and  effectual 
io  law  to  all  intents  and  purposes  whatsoever/'  By 
the  35th  section  of  the  said  act  it  is  enacted,  ''  that  all 
bodies  corporate  or  collegiate,  corporations  aggregate  or 
sole,  trustees,  or  other  persons  hereinbefore  capacitated 
or  authorised  to  sell  and  convey  any  lands,  sands,  tene- 
ments, buildings  or  other  hereditaments,  and  all  other 


TRINITY  TERM,  X  GEO.  IV.  377 

owners  of  the  same,  and  all  occupiers  of  any  suck  lands,         18^9. 
sands,  tenements*  buildings  or  other  hereditaments,  or 
any  of  them,  shall  and  may  accept  and  receive  such  v, 

compensation  or  satisfaction  for  the  value  of  such  lands,  ^®  Commis- 


The  Kino 


SIGNERS  OF 


sands,  tenements,  buildings  and  other  hereditaments,  or  the  Nbne 
for  any  damage  that  shall  be  done  thereto  in  the  execu- 
tion of  any  of  the  works  by  this  act  authorised  to  be  made 
or  done,  as  shall  be  agreed  upon  by  and  between  the 
said  owners  and  occupiers  respectively  for  the  time 
being,  or  other  parties  interested,  or  any  of  them,  and 
the  said  commissioners  for  executing  this  act,  or  their 
committee  hereinbefore  appointed;  and  the  said  com- 
missioners, by  themselves  or  their  said  committee^  may 
and  shall  be  at  liberty  to  enter  upon,  and  thenceforth 
for  ever  to  have,  take,  and  enjoy  the  said  lands,  sands, 
tenements,  buildings  and  other  hereditaments^  for  the 
purposes  of  the  said  act;  and  in  case  the  said  commis- 
sioners or  their  said  committee,  and  the  said  owners, 
occupiers,  or  parties  interested  in  such  %Iands,  sands, 
tenements,  buildings  or  other  hereditaments,  cannot  or 
do  not  agree  as  to  the  amount  or  value  of  such  compen- 
sation or  satisfaction,  such  amount  or  value  shall  be 
ascertained  and  settled  by  a  verdict  of  a  jury,  as  is 
hereinafter  directed."  By  the  36th  section  of  the  said 
act  it  is  enacted,  ''  For  settling  all  differences  that  may 
arise  between  the  said  commissioners  for  executing  this 
act,  or  their  said  committee,  and  the  several  persons 
interested  in  any  lands,  sands,  tenements,  buildings  or 
other  hereditaments  which  shall  or  may  be  taken,  used, 
affected  orptejudiced  for  any  of  the  purposes  of  this  act, 
or  by  reason  of  the  execution  of  any  of  the  powers  hereby 
granted,  that  if  any  body  corporate  or  collegiate,  or  any 
person  or  persons  so  interested  as  aforesaid  for  or  on 
his,  her,  or  their  part  or  parts,  or  for  or  on  the  part  of 
his,  her,  or  their  cetteux  que  trust,  or  for  or  on  the  part 
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of  any  other  incapacitated  person  or  persons  as  afore- 
said, shall  refuse  to  accept  such  compensation  or  satis- 
faction as  shall  be  offered  to  them,  him,  or  her,  by  the 
said  commissioners  for  executing  this  act,  or  their  said 
committee,  or  by  any  person  on  their  behalf,  and  shall 
give  notice  thereof  in  writing  to  the  said  commissioners 
or  their  said  committee,  or  to  their  clerk,  within  seven 
days  next  after  such  offer  shall  have  been  made;  and 
the  party  or  parties  giving  such  notice  as  aforesaid  shall 
therein  request  that  the  amount  of  such  compensation  or 
satisfaction,  or  any  matter  in  difference  touching  the 
same,  may  be  submitted  to  the  determination  of  a  jury; 
or  if  any  body  politic,  corporate,  or  collegiate,  or  any 
person  or  persons  seised,  possessed,  or  interested, 
either  for  themselves  respectively  or  for  any  other  per- 
son or  persons,  of  or  in  any  such  lands,  sands,  tene- 
ments, buildings  or  other  hereditaments  as  aforesaid, 
shall  refuse  to  treat,  or  shall  not  agree  with  the  said 
commissioners  for  executing  the  said  act  or  their  said 
committee,  or  with  any  person  or  persons  authorised  to 
act  on  behalf  of  the  said  commissioners,  for  the  sale 
and  conveyance  of  their  respective  estates  and  interest 
therein,  or  cannot  be  found  or  known,  or  shall  not  pro- 
duce and  evince  a  clear  title  to  the  hereditaments  or  pre- 
mises in  question,  or  to  the  estate  or  interest  which  they 
shall  respectively  claim  therein,  to  the  satisfaction  of  the 
said  commissioners  or  their  said  committee,  or  of  the 
person  or  persons  authorised  to  act  on  behalf  of  the  said 
commissioners,  then  and  in  every  such  case  it  shall  be 
lawful  for  the  said  commissioners  or  their  said  com- 
mittee from  time  to  time  to  issue  a  warrant  or  precept, 
under  the  common  seal  of  the  said  commissioners,  to 
the  sheriff  or  chief  bailiff  of  the  county,  parts,  or  isle  in 
which  such  lands,  sands,  tenements,  buildings  or  other 
hereditaments  shall  lie,  or  the  matter  in  question  or  dis- 
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pute  shall  arise;  or  in  case  such  sheriff  or  chief  bailiffi 
or  his  under-sheriff  or  deputy  bailiff^  shall  be  imme*     The  Kiko 
diately  interested  iu  the  matter  in  question,  then  to  one  v. 

of  the  coroners  of  the  said  county,  parts,  or  isle,  not     signers  of 
being  so  interested  as  aforesaid,  commanding  such  sheriff,     "^^  Nenb 
chief  bailiff,  or  coroner,  who  is  hereby  required,  on  receiv- 
ing such  warrant  or  precept,  to  impannel,  summon,  and 
return  not  less  than  9,4,  nor  more  than  48,  substantial 
and  indifferent  persons  qualified  to  serve  on  juries  within 
his  jurisdiction ;  and  the  persons  so  to  be  impannelled, 
summoned,  and  returned  as  aforesaid,  are  hereby  re- 
quired to  appear  before  the  justices  of  the  peace  of  the 
county,  parts,  or  isle  from  which  they  shall  be  impan- 
nelled  and  summoned,   at  some  Court  of  general  or 
quarter  sessions  of  the  peace  to  be  holden  in  and  for 
such  county,  parts,  or  isle,  as  the  case  may  be,  or  at 
some  adjournment  thereof,  as  in  such  warrant  or  precept 
shall  be  directed,  and  to  attend  such  Court  from  day  to 
day  until  discharged  by  the  said  Court;  and  out  of  such 
persons  so  to  be  impannelled,  summoned,  and  returned 
as  aforesaid,  a  jury  of  twelve  men  shall  be  drawn  by  the 
clerk  of  the  Court  or  his  deputy,  in  such  manner  as  juries 
for  trials  of  issues  joined  in  his  majesty's  Courts  of  law 
at  Westminster  are  by  law  directed  to  be  drawn ;  and  in 
case  a  sufficient  number  of  the  said  persons  so  impan- 
nelled, summoned,  and  returned  as  aforesaid,  shall  not 
appear  at  the  time  and  place  appointed  as  aforesaid,  the 
said  clerk  shall  return  other  honest  and  indifferent  men 
of  the  bye-standers  or  of  others  who  can  be  speedily 
procured  to  attend  that  service,  being  so  qualified  as 
aforesaid,  to  make  up  the  said  jury  to  the  number  of 
twelve,  and  that  all  parties  concerned  shall  and  may  have 
their  lawful  challenges  against  any  of  the  said  jurymen, 
but  shall  not  challenge  the  array;  and  the  said  clerk  is 
hereby  required,  upon  the  application  of  any  of  the  said 
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1829.        parties  Interested  in  the  matter  in  question,  to  summon 

^"^^^^^      before  the  said  iustices  any  witnesses  touching  the  said 
TheKxNG  ^      y        ...         ...  .. 

V,  matter,  and  may  authorise  the  said  jury,  or  any  three 

The  CoMMis-  Qf  more  of  them,  to  view  the  place  or  places  or  matter 

8IONER9  OP  .  .  "^  *^ 

THE  Nene     or  matters  in  question,  and  such  jury  shall  upon  their 
Outfall.     Q^i\^g  (which  oaths  as  well  as  the  oaths  of  such  witnesses 
the  said  justices  are  hereby  empowered  to  administer) 
inquire  of,  assess,  and  award  and  give  a  verdict  for,  the 
sum  or  sums  of  money  to  be  paid  by  the  said  commis- 
sioners to  the  respective  bodies,  persons,  or  parties  in- 
terested, as  a  compensation  or  satisfaction  for  the  pur- 
chase of  such  lands,  sands,  tenements,  buildings  or  other 
hereditaments  respectively,  or  for  any  damage  which  shall 
have  been  done  thereto  or  to  the  parties  interested  therein 
respectively;  and  the  said  justices  shall  give  judgment 
for  such  sum  or  sums  of  money  for  which  such  verdict 
of  the  said  jury  shall  have  been  so  given  as  aforesaid; 
and  the  said  verdict  ^nd  the  judgment  thereupon  shall 
be  binding  and  conclusive  to  all  intents  and  purposes 
upon  all  bodies  politic,   corporate,  or  collegiate,  and 
upon    all  persons    and    parties   whatsoever   interested 
therein,  provided  that  14  days'  notice  in  writing,  at  the 
least,  of  the  time  and  place  when  and  where  such  jury 
shall  be  so  summoned  to  attend  shall  have  been  given 
to  the  bodies  politic,  corporate,  or  collegiate,  or  to  the 
persons  interested  or  claiming  so  to  be,  before  the  time 
of  the  meeting  of  the  said  justices  and  jury  as  aforesaid, 
by  leaving  such  notices  at  the  dwelling-house  of  such 
persons  respectively,   or  of  the   head   officer   of  such 
bodies  politic,  corporate,  or  collegiate  respectively,  or 
with  some  tenant  or  occupier  of  the  premises  respec- 
tively in  respect  of  which  such  compensation  or  satis- 
faction shall  be  intended  to  be  assessed  as  aforesaid." 
By  the  37th  section  of  the  same  act  it  is  enacted,  '*  that 
the  several  verdicts  which  the  said  respective  juries  shall 
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respectively  give  in  the  execution  of  the  powers  hereby         1829^ 
vested  iu  them  concerning  the  compensation  or  satisfac* 
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tion  to  be  made  for  the  value  of  any  lands>  sands,  tene-  v. 

ments,  buildings  or  other  hereditaments,  and  for  any 
injury  or  damage  sustained  or  to  be  sustained  as  afore-  the  Nene 
said,  shall  be  distinct,  and  the  said  respective  juries  ''tfall. 
shall  therein  and  thereby  distinguish  the  sum  or  sums  of 
money  to  be  paid  for  the  value  of  any  such  lands,  sands, 
tenements,  buildings  or  other  hereditaments,  from  the 
sum  or  sums  of  money  to  be  paid  for  any  such  injury 
or  damage  as  aforesaid,  separately  and  apart  from  each 
other,  and  also  shall  settle  what  shares  and  proportions 
of  such  several  sums  of  money  shall  be  allowed  and  paid 
to  any  tenant  or  tenants  or  other  person  or  persons 
having  a  partial  estate,  term,  or  interest  in  the  premises, 
for  his,  her,  or  their  interest  or  respective  interests 
therein.''  By  the  39th  section  of  the  said  act  it  is 
enacted, ''  that  the  said  commissioners  for  executing  this 
act,  or  their  said  committee,  shall  not,  nor  shall  any  jury 
to  be  summoned  by  virtue  of  this  act,  be  allowed  to 
receive  or  take  notice  of  any  complaint  or  complaints  to 
be  made  by  any  body  or  bodies  or  person  or  persons 
whatsoever,  for  any  injury  or  damage  by  him,  her,  or 
them  really  sustained  or  supposed  to  be  sustained  in 
consequence  of  this  act,  or  of  any  thing  done  by  virtue 
hereof,  unless  notice  in  writing,  stating  the  particulars 
of  such  injury  or  damage,  and  the  amount  of  the  compen* 
sation  or  satisfaction  claimed  in  respect  thereof,  shall 
have  been  given  by  or  on  behalf  of  such  body  or  bodies 
or  person  or  persons  to  the  said  commissioners  for  exe- 
cuting this  act,  or  their  said  committee,  or  to  the  clerk 
of  the  said  commissioners,  within  the  space  of  two  calen- 
dar months  next  after  the  time  that  any  such  real  or  sup- 
posed injury  or  damage  shall  have  been  sustained  or 
supposed  to  have  been  sustained,  or  the  doing  or  com- 
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mitting  thereof  shall  have  ceased."     By  the  41st  section 

^    „  of  the  same  act  it  is  further  enacted,  "  that  all  and  every 

The  Kino  ... 

V.  bodies  or  body,  persons  or  person,  requiring  a  jury  to 

The  CoMMxs-  jjg  summoned  for  any  of  the  purposes  hereinbefore  men- 
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THE  Neme  tioned;  shall,  before  a  warrant  or  precept  shall  be  issued 
for  summoning  such  jury,  enter  into  a  bond,  with  two 
sufficient  sureties,  to  the  said  commissioners  for  exe- 
cuting this  act,  in  a  penalty  of  500/.,  with. a  condition  to 
pay  all  such  costs  and  expenses,  or  proportionate  part 
of  such  costs  or  expenses,  of  impanuelling,  summoning, 
and  returning  such  jury,  and  taking  such  verdict  and 
obtaining  such  judgment  as  aforesaid,  as  they,  he,  or  she 
shall  be  liable  to  pay  according  to  the  provisions  and  the 
true  intent  and  meaning  of  this  act."  By  the  54th  section 
of  the  act  it  is  enacted,  ''  that  upon  payment  or  legal 
tender  of  such  sum  or  sums  of  money  as  shall  have  been 
contracted  or  agreed  for  between  the  parties,  or  deter- 
mined and  adjusted  by  any  jury  in  manner  aforesaid,  for 
the  purchase  of  any  such  lands,  sands,  tenements,  build- 
ings or  other  hereditaments,  or  as  a  compensation  for 
damages,  as  hereinbefore  mentioned,  to  the  proprietor 
or  proprietors  of  such  lands  and  premises  respectively, 
or  such  other  person  or  persons  as  shall  be  interested 
therein,  or  entitled  to  receive  such  money  or  compen-* 
sation  respectively,  within  one  calendar  month  next  after 
the  same  shall  have  been  so  agreed  for,  determined,  or 
awarded,  as  aforesaid,  or  if  the  person  or  persons  so 
interested  or  entitled,  or  any  of  them,  cannot  be  found, 
or  shall  refuse  to  receive  the  same,  or  shall  not  be  able 
to  make  a  good  title  to  the  premises  for  which  the  same 
shall  be  due,  to  the  satisfaction  of  the  said  commissioners 
for  executing  this  act,  or  of  their  said  committee,  or  shall 
refuse  or  neglect  to  execute  a  conveyance  or  conveyances 
of  the  said  premises,  then  upon  payment  or  investment 
of  such  sum  or  sums  of  money  into  or  in  the  Bank  of 
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England,  or  in  such  other  manner  as  is  herein  directed 
or  authorised,  it  shall  and  may  be  lawful  for  the  said     j^^  Kiko 
commissioners  or  their  committee,   and   their  officers,  v. 

agents,  servants,  and  workmen,  immediately  to  enter  signers  of 
upon  such  lands,  sands,  tenements,  buildings  or  other  ^^  Nene 
hereditaments  respectifely,  and  then  and  thereupon  the 
same  lands,  sands,  tenements,  buildings  and  other  here- 
ditaments, and  the  fee  simple  and  inheritance  thereof, 
together  with  the  yearly  profits  thereof,  and  all  the  estate, 
use,  trust,  and  interest  of  any  person  or  persons  therein, 
shall  from  thenceforth  be  vested  in  and  become  the  sole 
property  of  the  said  commissioners  for  eicecuting  this 
act,  to  and  for  the  purposes  of  this  act  for  ever;  and 
such  tender,  payment,  or  investment  shall  not  only  bar 
all  right,  title,  claim,  interest  and  demand  of  the  person 
or  persons  entitled  to  or  interested  in  such  sum  or  sums 
of  money,  but  also  shall  extend  to  and  shall  be  deemed 
or  construed  to  bar  the  dower  of  the  wife  of  every  such 
person,  and  all  estates  tail  and  other  estates  in  reversion 
and  remainder,  of  his,  her,  or  their  issue,  and  of  every 
other  person  whatsoever,  and  all  other  estates,  rights, 
titles,  and  interests,  in  possession,  reversion,  remainder 
and  expectancy,  of  all  and  every  persons  and  person 
whomsoever,  of  and  in  the  said  premises.  Provided 
nevertheless,  that  before  such  payment,  tender,  or  in- 
vestment as  aforesaid,  it  shall  not  be  lawful  for  the  said 
commissioners  for  executing  this  act,  or  their  said  com- 
mittee, or  for  any  person  or  persons  acting  under  their 
authority,  to  take  or  use  any  such  lands,  sands,  tene- 
ments, buildings  or  other  hereditaments  as  aforesaid,  for 
the  purposes  of  this  act,  without  the  consent  of  the 
respective  owners  and  occupiers  thereof."  By  section 
56  provision  is  made  for  the  deposit  of  the  map  or  plan 
of  the  intended  new  cut  or  channel,  and  the  lands  through 
which  the  same  was  intended  to  be  carried,  and  also 

D  D  2 


CASES  IN  THE  KINo's  BENCH, 

schedules  of  references,  in  certain  offices,  to  be  open 
to  the  inspection  of  all  persons  on  payment  of  certain 
9.  fees.     By  section  57  the  commissioners  are  authorised 

The  Commit  ^^^  required  to  set  out  and  make  the  proposed  new  cut 
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THE  Nenb     or  channel,  and  all  necessary  drains,  sluices  aud  tunnels; 

Outfall,     ^^j  j^^  section  58  the  direction  and  dimensions  of  the 
cut  are  ascertained  and  directed  to  be  in  conformity  with 
the  map  or  plan.     By  the  59th  section  of  the  act  it  is 
enacted,  "  that  it  shall  and  may  be  lawful  for  the  said 
commissioners  for  executing  this  act,  and  for  their  said 
committee  hereinbefore  appointed,  and  they  are  hereby 
severally  fully  authorised  and  empowered  to  take,  retain^ 
and  make  use  of  any  lands,  sands,  tenements,  buildings 
or  other  hereditaments,  which  according  to  the  said  map 
or  plan  and  schedule  shall  appear  to  be  required  for  the 
site  of  the  said  intended  new  cut  or  channel^  and  the 
banks,  forelands,  and  fences  thereof,  not  exceeding  250 
yards  in  breadth,  or  which  shall  be  or  be  situate  within 
100  yards  of  the  back  of  the  bank,  or  either  side  of  the 
respective  boundary  lines  of  the  said  intended  new  cut 
or  channel,  they,  the  said  commissioners,  making  satis- 
faction or  compensation  for  such  lands,  sands,  tenements, 
buildings  or  other  hereditaments  which  shall  be  so  taken 
or  made  use  of  as  aforesaid  in  the  manner  hereinbefore 
directed  in  that  behalf;  but  that  the  said  commissioners 
or  their  said  committee  shall  not  take  or  make  use  of 
any  lands,  sands,  tenements,  buildings  or  other  heredi- 
taments, for  the  site  of  the  said  intended  new  cut  or  chan- 
nel or  of  any  of  the  banks,  forelands  or  fences  thereof, 
except  such  as  are  in  this  act  respectively  expressed 
and  authorised  to  be  taken  or  made  use  of,  unless  the 
consent  in  writing  of  the  owner  or  owners  for  the  time 
being  of  the  lands,  sands,  tenements,  buildings  or  other 
hereditaments  which  shall  be  so  taken  or  made  use  of  as 
aforesaid,  except  as  aforesaid,  shall  have  been  previously 
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given,  such  owner  or  owners  being  at  the  time  of  giving 

such  consent  seised  of  or  entitled  to  such  lands,  sands.     The  Kiho 

tenements,  buildings  or  olher  hereditaments  for  one  or  v. 

The  Coicifi^* 

more  life  or  lives,  or  for  years  determinable  on  some  life     siqmers  of 

or  lives,  or  for  some  estate  of  freehold  or  inheritance     theNeme 

Outfall. 
therein,  or  unless  it  shall   appear  to  any  two  or  more 

justices  of  the  peace  acting  for  the  said  Isle  of  Ely,  or 
for  the  said  county  of  Norfolk,  or  for  the  said  parts  of 
Holland,  in  the  said  county  of  Lincoln,  wherein  the 
said  lands,  sands,  tenements,  buildings  or  other  heredi- 
taments shall  lie  or  be  situate  as  the  case  may  be,  and 
shall  be  by  them  certified  in  writing  that  the  omission 
thereof  in  the  said  map  or  plan  or  schedules,  as  the 
case  shall  be,  proceeded  from  error  or  mistake/'  The 
Rev.  Thomas  Leigh  BenneU,  at  whose  instance  this  rule 
was  obtained,  was  at  the  time  of  passing  the  act,  and  still 
is,  lay  impropriator  of  the  parish  of  Long  Sutton,  in  the 
county  of  Lincoln,  and  also  vicar  of  the  same  parish, 
and  as  such  lay  impropriator  and  vicar  entitled  to  the 
great  or  rectorial  tithes,  and  also  to  the  small  or  vicarial 
tithes  of  the  same  parish,  according  to  the  map  or  plan 
and  schedules  of  reference  alluded  to  in  the  act  as  ascer- 
taining the  course  of  the  proposed  new  cut  or  channel ; 
that  new  cut  or  channel  will  pass  through  the  tithable 
lands  of  the  rectory  and  vicarage  of  Long*  Sutton,  which 
have  hitherto  produced  corn  or  grass,  and  from  whence 
Mr.  Bennett  and  his  predecessors  hav«  been  accustomed 
to  take  and  receive  great  and  small  tithes.  According  to 
that  plan  upwards  of  ^00  acres  of  such  tithable  lands  will 
be  taken  for  the  purposes  of  the  commissioners  and  cut 
away  for  the  making  of  the  proposed  new  cut,  and  th« 
surface  destroyed  and  rendered  incapable  of  bearing  corn 
and  grass.  Before  the  application  for  this  rule,  the 
commissioners,  by  their  workmen,  commenced  the  cutting 
away  of  the  tithable  lands  aforesaid  in  the  direction  of 


386  CASES  IN  THE  KING*S  BENCH, 

1899.        the  proposed  cut  and  accordiog  to  the  map  or  plan; 

,^\y^      and  Mr.  Bennett,  at  the  request  of  the  parties  to  whom 
The  Kmo       •        •  »  ,     ■  ,       . 

V,  the  tithes  were  leased^  made  a  reduction  of  5«.  per  acre 

The  CoMMis-  jj,  j|jg  ^^jji  g|  which  they  were  then  demised  throughout 

8TONERS  OP  ^  "^  °       , 

THE  Nrne  the  parish ;  upon  this,  Mr.  Bennett  made  to  the  commis- 
UTFALL.  g|QQ^|.3  n  proposal  for  a  certain  amount  of  compensation 
to  be  niade  to  him  in  respect  of  the  premises,  which 
was  declined  by  the  commissioners  on  the  ground  that 
he  had  an  interest  only  in  the  produce  of  the  soil  and 
not  in  the  soil  itself,  and  that  they  were,  therefore,  not 
liable  to  make  any  compensation  for  the  loss  of  tithes* 
Mr.  Bennett  has  within  the  proper  time  required  the 
commissioners  to  summon  a  jury  under  the  36th  section 
of  the  act  to  inquire  of,  assess,  award,  and  give  a  verdict 
for  a  sum  of  money  to  be  paid  by  them  to  him  as  a 
compensation  or  satisfaction  for  the  damage  which  he 
will  sustain  by  reason  of  the  premises,  and  has  complied 
with  the  other  requisitions  of  the  act  preparatory  to 
su^h  proceeding.  The  commissioners  and  their  com- 
mittee have  refused  to  summon  such  jury  upon  the 
ground  that  Mr.  Bennett  is  not  a  party  entitled  to  any 
compensation  within  the  meaning  of  the  statute.  Upon 
this  refusal  the  present  rule  was  obtained. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Mr.  Bennett,  as  lay  impropriator  and  vicar  of  the  parish 
of  Long  Sutton,  is,  under  the  act  above  cited,  7  &8  Geo* 
4,  c.  85,  entitled  t»  compensation  in  respect  of  the  tith- 
able  lands  of  the  parish  being  taken  and  cut  away  for  the 
purposes  of  the  act  and  the  damage  he  will  sustain  as 
such  lay  impropriator  and  vicar,  or  in  either  character, 
thereby.  If  the  Court  shall  be  of  opinion  in  the  affirma* 
tive,  a  peremptory  mandamus  is  to  issue ;  if  in  the  nega- 
tive, the  present  rule  is  to  be  discharged. 

The  act  of  7  &  8  Geo.  4,  c.  85,  is  to  be  taken  as 
part  of  this  case ;  and  either  party  is  to  be  at  liberty, 
on  the  argument,  to  refer  to  any  of  its  clauses. 
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Talfourd,  for  the  prosecution.     Mr*  Bennett  is   to 

be  compensated  on  two   grounds.     First,  he  is  entitled     xij^^^^ 

to  compensation  by  the  express  words  of  the  act  of  par-  v. 

-.  ,         ,  1  .  I       I  •     •  J     •        .L   •     The  CoMMis- 

liament  under   which   the   commissioners   derive   their     signers  of 

authority,  on  the  ground  that  the  word  '*  hereditaments"  "J^^  Nene 
includes  tithes.  Secondly,  he  is  entitled  to  compensa- 
tion on  the  ground  of  damage  done  to  the  rectory.  The 
term  "  hereditaments"  may  be  limited  by  the  context ; 
but  here  it  must  be  taken  to  include  incorpor(:al  here- 
ditaments (a).  [Bayley,  J.  The  act  contains  no  clause 
which  compels  the  commissioners  to  buy  what  they  do 
not  want  for  the  purposes  of  the  act.  You  must  shew 
a  right  to  the  tithes  before  they  arise.]  Mr.  Bennett 
has  an  estate  in  the  tithes  before  they  arise.  [Bayley,  J. 
The  lands  would  not  lose  their  tkhable  quality  by  being 
appropriated  to  the  purposes  of  the  act.]  To  con- 
stitute an  hereditament  it  is  only  necessary  that  there  be 
a  descendible  estate.  Here  there  is  a  descendible  estate, 
and  that  estate  is  destroyed.  [^Bayley,  J.  The  act  of 
which  you  complain  prevents  the  tithes  from  arising. 
Can  you  be  said  to  have  any  interest  in  land  because  if 
it  be  used  in  a  certain  way  a  benefit  will  arise  to  you  ?] 
It  was  said  by  Lord  Tenterden  in  a  late  case  (b)  that 
statutes  must  be  construed  by  looking  not  at  the  pre- 
amble or  at  the  words  of  one  particular  clause  alone, 
but  at  the  language  of  the  whole,  and  if  in  the  preamble 

(a)    *'  But  hsreditamentum,  Marquess  of  Winchester's  case, 

hereditament,  is  the  largest  word  3  Co.  Rep.  S  b.;  NevUPs  case,  7 

of  all  in  that  kind,  for  whatso-  Co.  Rep.  34  b.;   3  Inst.  10; 

ever  may  be  inherited  is  an  here-  WMfish  v.  TalboiSf  Plowd.  58 ; 

ditament,  be  it  corporeal  or  in-  Robertas  case,  F.  Moore,  176, 

corporeal,  real   or   personal  or  pi.  310;    Gully  v.    Bishop    of 

mixed.''    Co.Litt.6a.   And  see  £jre/er,  4  Bingh.  996;  3Com. 

Quare  impedit,  Dyer,  383  b.  pi.  Dig.  Grant,  £.  1. 

30 ;     West   Bodvnn   case,  ibid,  (fi)  Doe  v.  Brandling,  1  M.  & 

350  b.  351  a;  Lord  Arundel  v,  R.  605. 
Venn,   2  Roll.  Abr.  186;    The 
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18^9.        or  any  one  clause  there  are  found  expressions  less  large 

^    ^!^      and  extensive  than  in  other  parts,  and  upon  a  view  of  the 
The  Kino         ,  .  ,         ,  , 

t,  whole  It  appears  that  the  larger  and  more  extensive  ex- 

The  CoMMTs-  pressions  used  in  other  parts  best  shew  what  the  inten* 

S^lOMCKS  OF 

THE  Neke     tion  of  the  legislature  was.  then  it  is  a  duty  to  give 
UTFALL.     gff^^(  (Q  |)|^  larger  expressions,  notwithstanding  the  more 

limited  phrases  which  may  be  found  in  other  places. 
The  Court  must  look  at  the  whole  act,  and  form  their 
judgment  upon  it  as  a  whole.  [Bayley,  J.  We  are  bound 
to  construe  a  statute  of  this  nature  as  if  it  were  a 
private  conveyance  from  ^.  to  B.  Questions  of  this 
kind  must  constantly  arise  upon  canal  acts.]  Parties 
are  entitled  to  compensation  for  rights  of  common,  and 
the  commoner!  would  become  entitled  under  the  term 
hereditament.  So  of  rights  of  way.  IParke,  J.  The 
parties  entitled  to  compensation  are  persons  who  would 
have  had  a  right  of  action  if  the  acts  in  respect  of 
which  they  claim  compensation  .had  been  done  without 
the  authority  of  the  legislature.  All  these  acts  of  par- 
liament are  in  the  nature  of  private  agreements.  Lord 
Mansfield  says,  ''The  legislature  only  lends  its  aid  to 
the  agreement  of  the  parties."  A  rector  would  have  no 
right  of  action  if  pasture  were  turned  into  arable,  although 
such  alteration  might  seriously  lessen  the  amount  of  his 
tithes.  BayJey,  J.  Could  Mr.  Bennett  have  brought  an 
a<:tion  against  the  proprietors  of  these  lands  for  selling 
them  to  the  commissioners  for  a  purpose  not  producing 
tithes,  or  in  order  to  be  thrown  into  the  sea?  Suppose 
it  were  stated  in  a  declaration  by  the  rector  that  the  de- 
fendant wrongfully  sold  land  to  be  applied  to  a  purpose 
from  which  no  tithes  could  arise,  could  such  a  declaration 
be  supported?  Legal  injuries  only  are  to  be  compen- 
sated. You  may  remember  a  case  in  which  the  lord  of 
the  manor,  being  on  bad  terms  with  the  rector,  suffered 
all  the  lands  in  the  parish  to  lie  waste.]     Supposing  the 
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whole  parish  to  be  taken  away«  it  could  not  be  con- 
tended that  the  rector  had  sustained  no  damage.  The 
question  is  whether  by  the  term  "  party  interested/'  the 
Court  is  bound  down  to  the  strict  meaning  of  the  phrase 
''  legal  interest." 

jf'.  Clarkson,  contrary  was  stopped  by  the  Court* 

Bay  LEY,  J. — It  appears  to  me  that  this  act  is  to 
be  construed,  as  all  other  private  acts  ought  to  be,  as  if 
it  were  a  private  agreement.  The  parties  who  are  to 
agree  are  persons  who  shall  be  seised,  possessed  or 
interested  of  or  in  any  lands,  tenements,  buildings,  or 
hereditaments  which  shall  be  wanted  for  any  of  the 
purposes  aforesaid.  This  clause  must  apply  where  there 
is  a  legal  interest,  which  the  parties  are  by  the  act  ena- 
bled to  part  with,  and  it  applies  to  those  persons  only 
who  are  seised,  possessed,  or  interested.  I  cannot  say 
that  the  lay  impropriator  or  the  vicar  is  interested  in 
the  land.  If  it  be  contended  that  the  right  exists,  it  will 
be  proper  to  see  whether  there  is  any  remedy  for  the 
invasion  of  the  right.  It  has  been  put  what  the  case 
would  be  if  the  whole  parish  were  so  dealt  with ;  that 
is  an  argument  to  be  addressed  to  the  legislature,  not 
to  a  court  of  law. 
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SIONfiRB  OF 
THE  NeNE 

Outfall. 


LiTTLEDALE,  J.— 'I  do  not  remember  a  single  instance 
in  which  a  rector  has  claimed  to  be  entitled  to  compen- 
sation for  loss  of  tithe  occasioned  by  land  being  applied 
to  a  purpose  which  rendered  it  incapable  of  producing 
tithe.  I  never  heard  of  such  a  clause  in  any  act  of  par- 
liament; and  without  such  a  clause  the  rector  would 
certainly  not  be  so  entitled.  Tithes  are  not  a  species 
of  hereditament  contemplated  by  the  act;  the  tithe  owner 
has  no  right  to  tithes  until  they  are  absolutely  renewed. 


OUTFALt. 
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1829.        Then  the  compensation  for  damage  spoken  of  in  the  act, 

^T"^      must  mean  a  legal  damage,  such  a  damage  as  Mr.  Stn- 
The  King  .  i      •  ,  ■  <       ^       ^^  •    i     i  « 

t;.  nttt  might  have  brought  an  action  for,  if  it  had  been 

The  CoMMis-  occasioned  by  the  proprietor,  without  the  iutervention  of 

SIGNERS  OF  J  T      T  f 

THE  Nene  an  act.  The  tithe  owner  may  be  said  to  sustain  damage 
by  reason  of  the  land  not  being  cultivated ;  but  that  is 
not  such  a  damage  as  the  law  recognises.  If  a  clause 
had  been  introduced  into  the  act  for  the  benefit  of 
the  rector,  it  would  probably  have  been  to  give  him 
some  part  of  the  compensation  assessed  in  respect  of 
the  land ;  in  this  act  the  whole  compensation  is  given 
to  the  landowner. 

Pabke,  J. — 1  am  of  the  same  opinion.  The  applica- 
tion is  resisted  on  two  grounds.  First,  that  it  was  the 
4and  in  question  that  was  wanted  for  the  purposes  of  the 
act,  tithes  not  being  wanted  by  the  commissioners.  Se- 
condly, that  the  parties  are  not  strictly  interested.  This 
is  an  act  enabling  persons  to  sell,  and  compelling  them 
to  submit  to  the  verdict  of  a  jury  in  case  they  cannot 
agree  with  the  commissioners.  It  is  said  that  a  different 
construction  must  be  put  upon  this  clause,  from  the 
supposed  intention  of  the  legislature.  1  do  not  think 
that  any  such  intention  appears.  The  object  of  the  act 
was  to  enable  and  compel  parties  to  sell.  After  a  sale 
for  these  purposes,  no  claim  for  damages  can  be  sup- 
ported. No  person  who  consented  to  the  appropria- 
tion of  his  land  for  this  purpose  would  be  liable  to  an 
action  for  so  doing.  The  meaning  of  the  clause  was 
not  to  arm  the  commissioners  with  power  to  do  that 
•which  they  could  not  have  done  without.  A  right  of 
way  or  common  would  entitle  the  owner  to  compen- 
sation ;  the  rector  or  vicar  is  not  so  entitled.  There  is 
no  reason  for  putting  a  different  construction  upon  the 
word  interest  in  this  statute  from  that  which  it  would 


Tlie  King 
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bear  in  other  cases.     I  do  not^  therefore,  think  Mr.         18^9. 
Bennett  entitled  to  the  compensation  claimed.     If  the 
proprietors  of  lands  had  made  the  cut  without  the  inter-  v. 

vention  of  the  act,  no  legal  injury  would  have  accrued     signers  op*' 
to    Mr.   Bennett;   he  could  not   have  maintained   any     the  Nene 
action  against  them.     I  do  not  think  Mr.  Bennett  en- 
titled to  any  compensation  either  for  lands  taken  for  the 
purpose  of  the  act,  or  for  any  damage  done  to  lands  by 
the  execution  of  the  works. 

Rule  discharged. 


Outfall. 


The  King  v.  Day. 

Jl  HIS  was  a  rule  calling  upon  die  defendant  to  shew  On  a  motion 
cause  why  an  information  in  the  nature  of  quo  warranto  ,^^lnfonna- 
should  not  be  filed  against  him  for  usurping  the  office  of  tion  against 
alderman  of  Norwich.    The  ground  of  the  motion  was,  on  the  ground 
that  the  defendant,  being  an  alderman  of  Norwich,  and,  ^^  ^®  accept- 

°  ,  '  ance  of  an 

as  such,  a  justice  of  the  peace  for  that  city,  had  accepted  incompatible 

an  incompatible  office,  namely,  that  of  inspector  of  com  Jl^ator  must 

returns.     The  decision  of  the  Court  proceeded  upon  the  shew  a  legal 

question  of  the  sufficiency  of  the  affidavit  upon  which  to  the"s^ond 

the  rule  was  obtained,  and  which  stated  as  follows : —  office. 

''  That  the  defendant  being  one  of  the  aldermen  of  the 

city  and  county  of  the  city  of  Norwich,  and  a  justice  of 

the  peace  for  the  said  city  and  county,  was  in  the  month 

of  April  last  appointed  inspector  of  com  retums  in  and 

for  the  said  city  and  county  as  deponent  believes,  he, 

deponent,  having  seen  in  the  books  kept  by  the  clerk  of 

the  peace  of  and  for  the  said  city  and  county,  in  which 

are  recorded  the  proceedings  of  the  justices  of  the  peace 

of  the  said  city  and  county,  an  entry  of  the  appointment 

of  the  said  defendant  at  a  meeting  of  the  said  justices, 

holden  on  the  £8th  of  April^  which  deponent  believes  to 
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be  a  true  entry  of  such  appoiotment ;  that  the  defendant 
accepted  the  said  office^  and  has  ever  since  acted  in,  and 
still  is  acting  in  and  executing,  the  office  of  inspector  of 
com  returns  of  and  for  the  said  city  and  county,  as  depo- 
nent has  been  informed  and  verily  believes." 

Alderson  and  Palteson  shewed  cause.  This  rule  must 
be  discharged.  Assuming  for  the  present  that  the  offices 
of  inspector  of  com  retums  and  of  alderman  are  so  in- 
compatible, that  the  acceptance  of  the  former,  not  being 
a  corporate  office,  will  vacate  the  latter,  it  ought  at  least 
distinctly  to  appear  that  the  defendant  has  been  legally 
appointed  to  the  office  of  inspector  of  com  returns. 
That  does  not  appear  upon  the  affidavit  upon  which  this 
rule  was  obtained.  The  appointment  to  this  office  is 
regulated  by  the  statute  9  Geo.  4,  c.  60,  s.  £0  of  which 
provides,  that  in  every  city  being  a  county  of  itself,  the 
mayor  and  justices  of  the  peace  assembled  at  the  general 
quarter  sessions  of  such  city,  or  some  adjournment 
thereof,  shall  have  the  same  powers  given  by  the  preced- 
ing clause  to  justices  of  the  peace  for  counties ;  one  of 
which  is  the  appointment  of  inspectors  of  com  returns. 
The  relator,  therefore,  ought  to  have  shewn  by  his 
affidavit  that  the  defendant  was  appointed  by  the  mayor 
and  justices  of  the  peace  of  Norwich  assembled  at  a 
general  or  adjourned  quarter  sessions.  It  is  not  suf- 
ficient, in  any  case  of  this  kind,  to  shew  that  the  defend- 
ant has  exercised  the  office,  the  acceptance  of  which  is 
urged  as  the  ground  for  removing  him  from  a  corporate 
office,  much  less  is  it  sufficient  in  the  present  case.  In 
Rex  v.  Slythe  (a),  where  it  was  held  that  the  affidavit  of 
a  relator  in  a  motion  for  a  quo  warranto,  that  he  had 
been  informed  and  believed  that  the  defendant  exercised 
the  office  which  he  was  charged  with  usurping,  was  suf- 

(a)  9  D.  &  R.  S26;  d  B.  & C.  245. 
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ficienty  the  affidavit  applied  to  the  office  from  which  it  i829. 
was  sought  to  remove  the  defendant;  here  it  applies  to 
the  office,  the  acceptance  of  which  is  urged  as  the  ground 
of  removing  the  defendant  from  his  corporate  office :  a 
circumstance  which  effectually  distinguishes  that  case 
from  the  present. 

Scarlett,  A.  6.  and  Campbell,  contri.  The  affidavit 
is  sufficient,  being  uncontradicted.  It  states  the  infor- 
mation and  belief  of  the  deponent  that  the  defendant 
executed  the  office,  which  it  has  for  many  years  been  the 
practice  of  the  Court  to  admit  as  sufficient,  if  uncontra- 
dicted.    Rex  V.  Slythe  (a). 

Lord  Tenterden,  C.  J. — I  think  this  rule  ought  to 
be  discharged,  and  that  we  may  discharge  it  without  at  all 
breaking  in  upon  what  has  been  truly  stated  as  the  prac- 
tice of  the  Court  in  former  cases.  The  affidavit  states 
the  information  and  belief  of  the  deponent  that  the 
defendant  has  executed  the  office  of  inspector  of  com 
returns  for  the  city  of  Norwich.  But  his  merely  exe- 
cuting that  office,  unless  he  has  been  legally  appointed  to 
it,  will  not  vacate  his  office  of  alderman.  Those  who 
seek  to  remove  a  man  from  one  office,  by  shewing  that 
he  fills  another  which  is  incompatible  with  that  one, 
must  shew  clearly  that  he  legally  fills  the  office  which  is 
said  to  be  incompatible,  and  the  acceptance  of  which  is 
supposed  to  vacate  the  former.  Here  the  affidavit  shews 
no  such  tiling.  It  states,  indeed,  that  the  defendant  had 
been  appointed  inspector  of  corn  returns,  as  the  deponent 
believed,  assigning  as  the  ground  of  his  belief  that  the 
deponent  had  seen  an  entry  of  such  appointment  in  the 

(a)  9  D.  &  R.  926;  6  B.  &  C.       of  which  this  point  was  decided 
346.     And  see  Rex  v.  Harwood,      in  Rex  v.  Slythe, 
2  East,  177,  upon  the  authority 
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books  kept  by  the  clerk  of  the  peace,  by  which  it 
appeared  that  the  appointment  was  made  at  a  meeting 
of  justices.  Now  if  the  affidavit  had  stated  in  the  most 
unequivocal  terms  that  the  defendant  had  been  appointed 
at  a  meeting  of  justices^  that  would  not  have  sufficed  to 
shew  a  legal  appointment,  because  the  legislature  have 
thought  proper  to  require  that  the  appointment  shall  be 
made  by  the  mayor  and  justices  assembled  at  quarter 
sessions.  Unless  the  defendant  was  appointed  by  the 
mayor  and  justices  assembled  at  quarter  sessions,  he 
never  filled  the  office  of  inspector  of  coVn  returns,  and 
consequently,  cannot,  by  reason  of  his  acceptance  of  that 
office,  have  vacated  that  of  alderman.  For  these  reasons 
it  seems  to  me  that  this  rule  must  be  discharged ;  but  I 
think  it  should  be  without  costs.    . 

The  other  Judges  concurred. 

Rule  discharged,  without  costs. 


The  King  v.  The  Inhabitants  of  Yabwell. 

Relief  given  by  1  WO  justices^  by  their  order,  removed  Thomas  Ireson, 
pauper"resid-*  **"  ^fi^^,  and  their  children,  from  the  parish  of  Yarwell, 

ing  in  another,  jn  the  county  of  Northampton,  to  the  parish  of  Stib* 

is  primft  facie    .  .  .      ,  i.  rr        •       i  i    « 

evidence  of      bmgton,  m  the  county  of  Uuntmgdon;  and  the  sessions, 

his  being  q^  appeal,  quashed  the  order,  subject  to  the  opinion 

relieving  of  this  Court  upon  the  following  case: — 

Slouch'  the  '^^^  respondents  proved,  by  the  pauper  and  his  wife, 

sessions  may  that  the  appellants  had|  about  twenty-eight  or  twenty- 
upon  such  evi-  ^^^^  years  ago,  and  at  three  or  four  times  subsequently, 
dence,  they  the  last  being  ten  years  ago,  relieved  the  pauper  and 
to  do  so.  his  family  while  they  were  residing  in  the  respondent 

parish.     When  they  wanted  relief,  they  applied  to  the 
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parbh  officers  of  the  appellant  parish  for  work,  and  aa        ts*t9. 

they  could  not  find  it  for  them,  they  allowed  the  family 

twelve  shillings  a  week.     It  was  the  pauper's  wife  who  v. 

applied  for  relief  upon  all  those  occasions  except  one,      Yaewell. 

when  the  application  was  made  by  the  pauper  himself. 

He   had   been  once  examined  by  the  appellants,  and 

stated  that  he  had  been  an  apprentice  in  their  parish. 

The  appellants  also,  within  the  last  six  years,  and  while 

the  pauper  was  resident  in  the  respondent  parish,  paid 

the  expenses  of  his  wife's  confinement  in  a  lunatic  asylum 

at  Peterborough. 

Campbell  and  Miller,  in  support  of  the  order  of  ses- 
sions. Upon  this  evidence  the  sessions  would  have  been 
warranted  in  inferring  a  settlement  in  the  appellant 
parish,  but  they  were  not  bound  to  do  so.  Relief  is 
only  evidence  of  the  opinion  of  the  parish  officers  that 
the  pauper  is  settled  in  the  relieving  parish.  That 
opinion  may  prove  erroneous,  and  if  so,  they  are  not 
concluded  by  acts  done  under  its  influence.  The 
respondents  might  have  proved  the  fact  of  a  settlement 
acquired  in  the  appellant  parish^  instead  of  which  they 
chose  to  rest  their  case  upon  presumptive  evidence  only. 
That  evidence  did  not  convince  the  sessions,  and  they 
were  at  liberty  to  reject  the  presumption  suggested  to 
them.  The  leading  cases  upon  this  subject  are.  Rex  v. 
Stanley-cum-  Wrenthorpe  (a),  and  Rex  v.  Edwinstowe  (Jb), 
but  they  only  shew  that  the  sessions  may  infer  a  settle- 
ment from  evidence  of  relief,  not  that  they  are  bound  to 
do  so. 

Humfrey^  contr^.  The  sessions  were  clearly  wrong., 
There  were  no  premises  to  warrant  the  conclusion 
which  they  drew.     The  only  rational  conclusion  resulting 

{a)  15  Ease,  350.  (6)  8  B.  &  C.  671. 
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1829.        from  the  evidence  was,  that  the  pauper  was  settled  in 
the  parish  of  Yarwell.     Such  evidence,  unexplained,  has 
always  been  deemed  sufficient,  at  least  as  a  primi  facie 
Yarwell.     case,  throwiug  the  onus  upon  the  opposite  party.     He 
cited  Rex  v.  Wakefield  (a). 

Bayley,  J. — The  sessions  have  sent  a  case  for  our 
consideration,  but  they  have  not  thought  proper  to  state 
what  question  they  wished  us  to  answer.  They  have 
stated  a  strong  prim&  facie  case,  from  which  they  were 
certainly  free  to  draw  the  conclusion  that  the  pauper  was 
settled  in  the  parish  of  Stibbington;  but  they  were  as 
certainly  not  bound  to  do  so.  It  was  a  question  simply 
and  purely  for  them.  The  pauper  was  examined  as  a 
witness,  and  he  might  have  been  interrogated  upon  the 
fact  whether  he  had  ever  gained  a  settlement  in  the  appel- 
lant parish,  by  apprenticeship  or  otherwise,  or  whether 
there  were  reasonable  grounds  for  concluding  that  he 
had  done  so.  Finding  that  he  was  not  so  interrogated, 
the  sessions  may  have  thought  it  improper  to  act  on 
mere  presumptive  evidence  of  a  settlement,  when  the 
respondents  might  have  proved  the  fact  of  a  settlement 
acquired  in  the  appellant  parish.  At  any  rate  it  was  a 
question  for  them,  and  we  are  not  at  liberty  to  disturb 
their  finding. 

LiTTLEDALB,  J. — I  am  entirely  of  the  same  opinio|i. 

Parke,  J. — If  the  sessions  had  asked  us  whether 
there  was  prim&  facie  evidence  of  a  settlement  in  the 
appellant  parish,  I,  for  one,  should  have  answered  that 
there  was,  and  that  they  might  properly  have  acted  upon 
it.  If  they  had  asked  whether  they  were  bound  to  do 
so,  I  should  have  answered  that  they  were  not. 

Order  of  Sessions  confirmed. 

(a)  6  East,  SS5;  1  Smith,  512. 
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The  King  v.  The  Inhabitants  of  St.  John,  Devizes. 

On  appeal  against  an  order  for  the  removal  o(  Prudence  A  pauper  hired 

Abrahams  from  Chippenham  to  Devizes,  the  sessions  l>er»el^"n<i«ra 

* '^   ^  ^   ^  ^  wntten  agree- 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  ment  to  work 
upon  the  following  case :-  for  four  y^L 

The  pauper,  being  at  the  time  settled  in  St.  John^  At  weekly 
Devizes,  on  the  6th  February,   1826,  was  hired  by  the  « to  observe 
foreman  of  a  Mr.  Spiers,  under  the  following  agreement,  ^^]  f^®  ''"'®* 
which  was  signed  by  the  parties  named  m  it : —  to  the  hours 

"  Prudence  Abrahams,  of  Brumham,  in  the  county  ^nS^f"^^*? 
of  Wilts,  silk  winder  or  weaver,  with  the  consent  and  The  rules 
approbation  of  her  father  Robert  Abrahams,  hereby  hires  reduced  into 

herself  to  Mr.  Spiers,  of  Chippenham,  to  work  in  his  writing,  and 
J-  ...        .    ,  r       r  n  were  occasion- 

factory  as  silk  wmder  or  w^eaver,  for  four  years  from  ally  varied  by 

this  day.     Mr.  Spiers  agrees  to  pay  for  the  services  of  the  master, but 
.  '  ^  "^  ''  the  pauper  was 

the  said   Prudence  Abrahams,  for  the  first  year  three  told  that  she 

shillings  a  week,  for  the  second  year  four  shillings  a  ^eU'^hoursa 
week,  for  the  third  year  five  shillings  a  week,  and  for  day:— -Held, 
the  fourth  year  six  shillings  a  week,  subject  to  a  pro-  was'not  an  ex« 

portionate  reduction  being  made  for  loss  of  time  oc-  ceptiye  hiring, 

.  ,  and  that  due 

casioned  by  sickness,  or  her  bemg  otherwise  absent  from  service  under 

work.     And  it  is  hereby  agreed  that  the  said  Prudence  ''  c^"^®"*«<l  » 

/     ®  settlement; 

Abrahams  shall  in  all  things  observe  and  obey  all  the  rules  and  secondly, 
and  regulations  of  the  said  Mr.  Spiers,  as  well  with  regard  communica^ 
to  the  hours  of  attendance  and  of  work,  as  the  mode  and  t'O"  ra«de  to 
other  particulars  of  working;  and    shall  in   all   things  ^^s  not  ad- 
whatsoever    conduct    herself   faithfully,    honestly,    and  "p^^s^We  evi- 
....  dence  to  ex- 

diligently  in  her  said  engagement,  and  as  a  good  servant  plain  the  writ- 

ought  to  do.      It  is  also  agreed  that  in  case  the  said  ^en  agreement. 
Prudence  Abrahams  shall  unnecessarily  waste>  or  other- 
wise lose,  destroy,  or  make  away  with  the  silk  entrusted 
to  her>  she  shall  pay  such  reasonable  compensation  to 
Mr.  Spiers  as  his  superintendent  shall  appoint.     If  at 

VOL.  If.  E  K 
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the  expiration  of  the  above  period  the  said  Prudence 
Th   Kino      -Abrahams  shall  have  behaved  well,  shall  have  done  her 
V.  work  well,  and  shall  in  every  respect  have  duly  per- 

formed this  engagement^  but  not  otherwise,  Mr.  Spiers 
promises  to  give  the  said  Prudence  Abrahams  the  sum 
of  3/.  as  a  gratuity  and  reward  for  her  good  conduct, 
over  and  above  the  weekly  wages  above  specified,  sub- 
ject nevertheless  to  any  deduction  which  may  have  ac- 
crued in  respect  of  absence  by  reason  of  sickness,  or 
otherwise  above  mentioned.'* 

When  the  pauper  executed  the  agreement  the  fore- 
man told  her  that  she  must  observe  the  working  hours, 
and  if  certain  work  was  not  done,  must  work  twelve 
hours  a  day.  The  pauper  entered  on  her  service  the 
day  she  executed  the  agreement.  Rules  for  the  factory 
had  not  at  that  time  been  reduced  to  writing.  The 
foreman  said  they  existed  only  in  the  breast  of  the 
master,  but  were  known  to  and  acted  on  by  the  work 
people.  They  were  during  the  service  of  the  pauper 
occasionally  altered  in  some  respects  by  the  master 
alone;  but  the  foreman  stated  that  the  rule  as  to  tbe 
hours  of  work  was  never  changed.  Time,  however,  was 
at  first  allowed  for  tea,  which  allowance  was  afterwards 
revoked  by  the  master's  sole  authority.  Under  this 
hiring  the  pauper  served  a  year  in  Chippenham,  and 
becoming  afterwards  chargeable,  was  removed  to  St. 
John,  Devizes,  which  removal  was  the  subject  of  appeal. 
The  questions  were,  whether  this  was  an  exceptive 
hiring,  and  whether  the  parol  evidence  was  properly 
received. 

Bingham  and  Follett,  in  support  of  the  order  of  ses- 
sions. This  was  an  exceptive  hiring;  therefore  the  ses- 
sions were  right  in  holding  that  no  settlement  was 
acquired  by  service  under  it.     If  an  intention  to  except 
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be  apparent  upon  the  face  of  the  contract,  that  con9ti- 
tutes   an    exceptive  hiring:    Rex   v.  North   Nibley{a).     xheKiNO 
The  stipulation  that  the  servant  should  observe  the  rules  ^- 

of  the  factory  with  regard  to  the  hours  of  work  and 
attendance,  shews  clearly  that  she  was  not  to  be  under 
the  master's  control  at  all  hours,  because  otherwise  such 
a  stipulation  was  wholly  unnecessary.  A  stipulation 
for  '*  hours  of  attendance"  on  one  side,  necessarily  in*- 
volves  a  right  to  hours  of  non-attendance  on  the  other, 
and  is  never  found  in  hirings  of  domestic  or  agricultural 
servants,  who  are  always  hired  by  the  year,  the  quarter, 
the  month,  or  the  week,  without  any  reference  at  all  to 
hours.  If  the  pauper  observed  the  rules  as  to  hours 
of  attendance,  the  master  could  have  no  right  to  her 
service  during  the  hours  of  non*attendance.  Rex  v. 
Byker  (6),  where  the  hiring  was  held  not  to  be  excep* 
tive,  is  a  very  different  case  from  this,  because  there  the 
number  of  hours  was  introduced  into  the  agreement 
merely  as  a  mode  of  calculating  the  amount  of  wages. 
Secondly,  the  parol  evidence  was  properly  received. 
The  agreement  referred  to  certain  rules  and  regulations 
as  part  of  the  contract;  they  were  not  reduced  into 
writing:  they  could,  therefore,  be  ascertained  only  by 
parol  testimony.  Parol  evidence  may  be  received  to  ex- 
plain a  written  instrument.  Rex  v.  Lainddn{c),  where  the 
question  being  whether  a  written  contract  to  learn  a 
trade  was  a  contract  of  hiring  and  service  or  of  appren- 
ticeship, parol  evidence  that  the  person  who  was  to  learn 
the  trade  agreed  to  give  a  premium,  was  admitted. 

Merewei/ierf  Serjt.  and  Awdrt/^  contrd,  were  stopped 
by  the  Court. 

Bayley,  J. — Where  a  contract  of  hiring  contains  ail 

(a)  5  T.  R.  21.    (6)  3  D.  &  R.  330;  2  B.  &  C.  114.     (c)  8T.  R.  379, 

R  e2 
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express  exception  of  any  particular  time,  so  that  during 

__   ^  that  time  the  servant  is  free  from  the  control  of  the 

The  Kino 

V.  master,  that  is  not  a  hiring  for  a  year,  and  service  under 

Devizes,      j^  ^^jj|  ^^^^  confer  a  settlement.     We  must  look  at  the 

contract  itself,  and  all  the  terms  of  it^  to  see  whether  it 
was  of  that  character,  and  what  the  real  bargain  was 
in  this  case.  The  contract  was  in  writing,  and  one  of 
the  stipulations  was,  that  the  servant  should  observe  all 
the  rules  of  the  factory  with  regard  to  the  hours  of  at- 
tendance and  of  work.  Now  the  law  implies  in  every 
contract  of  hiring  an  undertaking  by  the  servant  to  work 
at  all  reasonable  hours  when  required.  In  factories, 
the  ordinary  hours  of  working  are,  generally  speaking, 
twelve  hours  a  day;  but  it  by  no  means  follows  from 
thence  that  the  master  may  not  on  extraordinary  occasions 
require  his  servants  to  work  at  other  hours:  and  whe- 
ther he  does  so  or  not,  the  relation  of  master  and  ser- 
vant will  equally  subsist  during  the  whole  of  the  day. 
It  does  not  appear  with  any  precision,  in  this  case,  what 
the  rules  of  the  factory  were  with  regard  to  the  hours  of 
work.  But  suppose  one  of  them,  at  the  time  of  making 
the  agreement,  to  have  been,  that  the  servant  should 
work  twelve  hours  a  day,  still,  no  minimum  being  men- 
tioned, and  the  rules  being  variable  at  the  pleasure  of 
the  master,  who  did  in  fact  occasionally  vary  them,  a  sti- 
pulation that  the  servant  should  observe  all  the  rules  of 
the  factory  with  regard  to  the  hours  of  work,  would  not 
entitle  the  servant  to  say  that  the  master  should  not  re- 
quire her  to  work  during  any  reasonable  hours.^  Such 
a  stipulation  does  not  necessarily  imply  that  the  servant 
is  not  to  work  beyond  certain  hours.  The  true  meaning 
of  this  agreement,  therefore,  seems  to  me  to  be,  that 
the  relation  of  master  and  servant  should  subsist  during 
the  whole  of  the  day;  and  I  think  that  there  is  no  ex- 
press exception  in  the  contract,  and   no  remission  of 
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the  service  beyond  that  which  the  law  implies  in  every 
contract  of  hiring.  I  am,  therefore,  of  opinion  that  the 
order  of  sessions  must  be  quashed. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  In 
order  to  constitute  a  yearly  hiring  the  contract  must  be 
such  that  the  relation  of  master  and  servant  will  subsist 
during  the  whole  of  the  year,  and  during  the  whole  of 
every  day  in  the  year.  That  is  generally  so,  as  a  matter 
of  course,  in  the  case  of  domestic  servants ;  but  in  the 
case  of  servants  employed  in  factories  it  is  frequently 
not  so,  for  there  the  contract  often  is,  that  the  servant 
shall  work  so  many  hours  in  the  day.  This,  though  the 
hiring  is  in  terms  for  a  year,  has  in  many  cases  been 
decided  to  be  an  exceptive  hiring;  and  I  think  that  the 
law  in  that  respect  has  been  carried  to  the  utmost  length. 
It  seems  to  me,  that  unless  by  the  terms  of  such  a 
contract  there  is  an  express  exception,  which  must  ne- 
cessarily prevent  the  relation  of  master  and  servant  from 
subsisting  during  the  whole  of  the  year,  or  during  the 
whole  of  every  day  in  the  year  for  which  the  contract 
is  made,  it  is  a  yearly  hiring.  Here  it  was  part  of  the 
contract  that  the  servant  should  observe  the  rules  of  the 
factory  with  regard  to  the  hours  of  work.  That  is  a  sti- 
pulation which  the  law  implies  in  every  contract  of  hiring, 
and  it  is  impossible  from  thence  to  infer  that  there  was 
an  exception  of  any  period  of  time  during  which  the 
relation  of  master  and  servant  was  not  to  subsist, 

Parke,  J. — I  am  also  of  the  same  opinion,  I  have 
no  doubt  that  what  passed  by  parol  between  the  pauper 
and  the  foreman,  at  the  time  of  making  the  bargain, 
was  not  admissible  evidence  to  explain  what  the  bargain 
was.  As  to  the  supposed  exception  in  the  agreement, 
the  stipulation  that  the  servant  will  obey  the  rules  of  the 
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factory,  is  really  no  more  than  a  stipulation  to  obey  the 
orders  of  her  master,  and  that  the  law  implies  in  every 
contract  of  hiring. 

Order  of  Sessions  quashed  (a). 

(a)  See  the  next  case. 


A  pauper  was 
"  hired  for  a 
year,  at  4s.  6d. 
a  week|  to 
work  from  six 
ill  the  morning 
till  seven  in  the 
evening,  and  to 
make  as  much 
overwork  as  he 
chose:" — 
Held,  an  ex- 
ceptive hiring, 
service  under 
which  con- 
ferred no 
setdement. 


The  King  v.  The  Inhabitants  of  Birmingham. 

1  WO  justices,  by  their  order,  removed  William  Stean, 
his  wife,  and  their  children,  from  the  parish  of  Birming- 
ham to  the  township  of  Atherstone,  both  in  the  county  of 
Warwick;  and  the  sessions,  on  appeal,  confirmed  the 
order,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing case : — 

The  pauper,  William  Siean,  being  settled  at  Ather- 
stone, and  unmarried,,  went  to  live  with  James  Owen,  a 
button-caster,  of  Birmingham.  After  he  had  been  with 
him  some  time,  Owen  hired  him  for  a  year  at  4«.  6d.  a 
week ;  nothing  was  said  about  Sundays.  It  was  a  part 
of  the  terms  of  hiring  that  the  pauper  was  to  work  from 
six  in  the  morning  to  seven  in  the  evening,  and  might 
make  as  much  overwork  as  he  chose.  He  received 
earnest  when  he  was  hired.  He  served  his  master  under 
this  contract  for  a  year,  during  which  he  lived  in  his 
master's  house  and  boarded  himself.  He  lived  there  on 
Sundays  as  well  as  week  days,  and  on  Sunday  morning 
he  used  to  ask  if  there  was  any  thing  to  be  done,  and  if 
there  was,  he  did  it.  He  made  a  good  deal  of  money  by 
overwork,  but  never  did  any  for  any  one  but  his  master, 
and  was  never  paid  for  it  but  by  him :  he  was  allowed 
Qd.  an  hour  for  overwork.  At  the  expiration  of  the  first 
year,  he  was  hired  by  Owen  for  a  second  year  on  the 
same  terms,  except  that  he  was  to  have  5s.  6d.  a  week 
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wages^  and  4d.  an  hour  overwork.     He  served  the  whole  tBiO. 

of  the  second  year.     He  was  then  hired  for  and  served  m.  v 

^  TheKi 


.ING 


a  third  year  upon  the  same  terms^  except  that  he  was  v, 

to  have  6s.  a  week  wages,  and  6i/.  an  hour  overwork.  irmisoham. 

Goulbum,  Serjt.,  and  Amos,  in  support  of  the  order 
of  sessions.  This  was  an  exceptive  hiring,  and  the 
pauper  gained  no  settlement  by  service  under  it.  Unless 
the  servant  is  under  the  control  of  the  master  during 
the  whole  year,  that  is,  during  the  whole  of  every  day  in 
the  year  (a),  it  is  not  a  good  hiring  for  a  year.  Here  he 
was  not  so.  It  was  held  in  Rex  v.  North  Nibley{b)  that 
a  service  under  a  hiring  for. five  years  as  a  colt  shearman, 
to  work  twelve  hours  each  day,  would  not  give  a  settle- 
ment, because  the  parties  did  not  stand  in  the  relation 
of  master  and  servant  except  for  particular  hours  in  the 
day ;  the  servant  was  under  the  master's  control  during 
the  twelve  hours  only,  and  could  not  be  compelled  to 
work  at  other  hours.  Here  the  relation  of  master  and 
servant  continued  during  thirteen  hours  a  day  only ;  the 
servant  was  under  the  master's  control  during  those  hours 
only,  and  could  not  be  compelled  to  work  at  other  hours. 
Rex  v.  Byker  (c)  is  distinguishable  from  the  present  case, 
because  there  time  was  mentioned  merely  as  the  measure 
of  wages ;  here  the  pauper  was  at  all  events  to  receive 
4s*  6d.  a  week,  and  to  work  from  six  in  the  morning  till 
seven  in  the  evening ;  therefore  time  was  not  mentioned 
as  the  measure  of  wages.  IBayley,  J.  Is  not  Rex  v. 
Kingswinford{d)  very  like  the  present  case?]  They  are 
scarcely  distinguishable.  There  a  servant  agreed  by  co« 
venant  to  serve  as  an  artificer  for  seven  years,  and  that  he 

(a)  See  the  jadgment  of  lit-  (c)  3  D.&R.  330;  2  B.  &  C. 

tledale,  J.,  in  Rex  v.  Si.  John,  114. 

Devizes,  ante,  40  U  {d)  4  T.  R.  219. 

{b)  5T.R.  21. 
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M'ould  not  work  for  any  other  person,  but  would  con* 
tinue  and  be  in  the  service  from  six  in  the  morning  till 
V.  seven  in  the  evening  of  each  day,  except  on  Sundays. 

Birmingham,  rpj^j^  ^^^  j^^jj  ^^  ^^  ^  covenant  to  serve  only  thirteen 

hours  on  working  days,  and  to  be  his  own  master  on 
Sundays;  for  the  expression  of  so  many  hours  is  the 
exclusion  of  the  rest,  and,  therefore,  no  settlement  can 
be  gained  by  service  under  it.  And  it  was  thought  to 
make  no  difference  that  the  servant  occasionally  worked 
in  the  night-time,  and  often  went  on  errands  for  his 
master  on  Sundays ;  for  where  the  contract  is  explicit, 
it  is  not  how  much  the  servant  actually  does,  but  what 
he  has  agreed  to  do,  that  is  to  be  considered. 

Hill,  contrd.  This  was  a  good  hiring  for  a  year,  for 
there  is  no  express  exception  in  the  contract  (a).  The 
control  of  the  master  over  the  servant  never  ceased 
throughout  the  year;  and  that  is  the  true  test,  llie 
servant  boarded  and  lodged  in  the  master's  house, 
which  is  a  strong  circumstance  to  shew  a  yearly  hiring. 
\^Parke,J,  He  boarded  himself,  and  lodged  in  his  mas- 
ter's house :  but  it  was  no  part  of  the  contract  that  he 
should  lodge  there.]  The  master  by  the  contract  claims 
to  have  work  during  thirteen  hours  a  day ;  but  he  does 
not  thereby  necessarily  or  expressly  exclude  any  hour, 
and  the  mention  of  time  seems  rather  to  have  been 
adopted  as  a  measure  of  wages.  The  law  would  hardly 
compel  a  labour  of  more  than  thirteen  hours  a  day.  The 
pauper  never  worked  for  any  other  person,  and  fre- 
quently worked  on  Sundays.  In  Rex  v.  Byker(Jb),  the 
pauper  was  hired  for  a  year  at  \s.  lOJ.  for  a  good  day's 
work,  not  exceeding  fourteen  hours,  and  9,d,  a  day  addi- 

(a)  See  jR^r  v.  St.  John,  De-         {b)  3  D.  &  R.  330 ;  2  B.&  C. 
vites,  ante,  400,  114. 
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tional  when  that  time  was  exceeded,  and  it  was  held 

that  this  was  a  conditional  and  not  an  exceptive  contract, 

and  that  the  pauper  who  had  served  under  it  for  one  v. 

whole  year  thereby  gained  a  settlement.  Birmingham. 

Bayley,  J. — This  is  a  very  different  case  from  Rex 
V.  Byker,  There  the  pauper  was  hired  by  indenture,  at 
the  wages  of  \s.  lOrf.  for  a  good  day's  work,  not  exceed- 
ing fourteen  hours,  and  9,d,  per  day  additional  when  that 
time  was  exceeded.  A  service  of  more  than  fourteen 
hours  a  day  was  clearly  contemplated  there,  and  the  Court 
thought  that  the  time  was  mentioned  merely  as  the 
measure  of  wages,  that  the  contract  did  not  impose  any 
limit  upon  what  might  reasonably  be  required  by  the 
master,  and  that  the  relation  of  master  and  servant  sub- 
sisted during  the  whole  twenty-four  hours.  Here  the 
stipulations  are  that  the  servant  shall  receive  fixed  wages, 
that  he  shall  work  from  six  in  the  morning  till  seven 
in  the  evening,  and  that  he  may  make  as  much  overwork 
as  he  chuses.  But  he  could  not  have  been  compelled  to 
make  any  overwork;  he  had  a  right  any  and  every  even- 
ing to  say  to  his  master,  **  I  have  worked  thirteen  hours 
to-day,  and  I  will  work  no  more  till  to-morrow.''  This 
is  clearly  an  exception  in  the  contract,  limiting  the  control 
of  the  master  over  the  servant  to  thirteen  hours  a  day ; 
beyond  that  period  the  master  had  no  right  to  compel 
work,  nor  was  the  servant  under  any  obligation  to  perform 
it. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 

Parke,  J. — I  think  this  is  a  very  clear  case  of  excep- 
tive hiring. 

Order  of  Sessions  confirmed. 
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The  King  v.  The  Inhabitants  of  Taunton  St.  James. 

Alocal  militia-  X WO  justices,  b^  their  ordefi  removed  fV,  G.  Palmer, 
self  to  serve  *  ^^^  ^^'^  and  children,  from  the  parish  of  Taunton  St. 
for  a  year,        James  to  the  parish  of  Milverton,  both  in  the  county  of 

without  dis- 
closing to  his    Somerset ;   and  the   sessions,   on   appeal,  quashed  the 

master  the  fact  Q^jer,  subiect  to  the  opinion  of  this  Court  upon  the  fol- 

that  he  was  in  •*  ^  '^ 

the  militia : —    lowing  case : — 

wM  not  a  law-      ^^^  pauper,  aged  about  thirty-eight  years,  lived  in  the 

ful  hiring  with-  parish  of  Langford  Budville,  in  Somersetshire,  till  he 
in  3  PT.  &  A/.  ,  -  .        ,  ,  , 

c.  11,  s.  7,  the  ^^3  about  seven  years  of  age,  when  he  was  bound  ap- 

servantnotbe-  prentice  by  the  parish  officers  to  Mr,  John  Locke,  of  that 

ingsuijuns,  or         .  *  .  •      .  .        . 

capable  of  so    parish,  yeoman,  and  served  him  in  that  parish  till  he,  the 

ingtheprovi-  wards,  at  Lady*day,  18 ll,  hired  himself  as  servant  in 
s°c*ni  ss.  *  husbandry  for  a  year  from  that  time  to  Mr.  Thomas 
15  &  24,  the     Handford  of  Milverton;  and  after  serving  him   three 

local  militia  i        i       •  4-ij    •  ■•  i  i  • 

act  in  force  at  months,  having  at  Cnristmas  preceding  volunteered  into 
the  time.  ^^  \oc^  militia,  he  went  out  into  actual  service  for  three 

weeks,  and  then  returned  to  Mr.  Handford^ s  service  till 
Lady-day,  1812,  and  then  received  his  wages  after  de- 
ducting for  the  three  weeks  he  was  absent  in  the  militia. 
The  pauper's  agreement  with  Mr.  Handford  was  for  a 
year's  service,  at  the  wages  of  1 1/,  and  his  board  and 
lodging.  The  pauper  did  not  tell  Mr.  Handford^  wlien 
he  first  bargained  with  him,  that  he  was  in  the  militia; 
but  told  him  a  week  or  two  afterwards ;  and  Mr.  Hand- 
ford  said  it  did  not  signify,  for  the  pauper  could,  at  the 
end  of  the  year,  deduct  for  the  time  he  was  absent. 

Rogers  and  Bere,  in  support  of  the  order  of  sessions. 
The  recent  case  of  Rex  v.  Holsworthy  (a)  is  decisive  of 
the  present.  There  a  militia-man  hired  himself  for  a 
year,  and  served  a  year  under  such  hiring.     It  did  not 

(a)  9  D.  &  R.  S22;  6  B.  &  C.  S83. 
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appear  that  at  the  time  of  the  hiring  he  told  his  master 
that  he  was  a  militia-man.  It  was  held  that  he  gained 
no  settlement.  And  upon  two  grounds,  both  of  which 
apply  to  the  present  case ;  first,  that  the  pauper,  at  the 
time  of  the  hiring,  was  not  capable  of  making  a  contract, 
so  as  to  give  the  master  a  control  over  his  services  during 
-the  year;  and  secondly,  that  as  the  pauper  did  not  com- 
municate to  his  master  that  he  had  entered  into  the 
militia,  the  hiring  was  not  conditional,  but  an  absolute 
hiring  for  a  year  (a).  Here  the  pauper,  at  the  time  of  the 
hiring,  did  not  communicate  to  his  master  that  he  had 
volunteered  into  the  militia ;  therefore  he  entered  into 
an  absolute  contract,  which  he  was  incapable  of  doing. 
The  fact  here,  of  the  pauper's  disability  being  after- 
wards communicated  to  the  master,  cannot  alter  the  case, 
because  the  contract  vras  already  made;  or  if  it  can  be 
considered  that  a  new  contract  was  made  at  the  time  of 
the  communication,  that  was  not  a  contract  for  a  year : 
Rex  V.  Sulgukve  (b).  Rex  v.  RushaH  (c).  But  even  if 
that  contract  had  been  sufficient,  still  there  was  not  a 
continuing  service  under  it  sufficient  to  confer  a  settle- 
ment. This  appears  from  the  judgment  of  Bat/ley^  J., 
in  Rex  v.  Hohworthy  (d).  The  other  side  will  probably 
rely  upon  the  cases  of  Rex  v.  Winchcomb{e),  and  Rex 
V,  Westerleigk  {f)^  but  they  were  virtually  overruled  by 
the  case  of  Rex  v.  Beaulieu  (g).  The  interval  which 
occurred  while  the  pauper  was  serving  in  the  militia, 
cannot  be  considered  as  dispensed  with  by  the  master, 
for  he  cannot  be  said  to  have  dispensed  with  a  service 
which  he  could  not  enforce ;  and  the  paupier  was  com^ 
pelled  to  serve  in  the  militia  by  a  power  paramount  to 
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1839. 


The  RiKO 

V. 

Tadntok 
St.  James. 


(«)  See  the  judgment  of  Hoi- 
rot/d,J.  9D.  &R.337. 
(6)  2  T.  R.  37G. 
(f)  7  East,  471. 


(d)  9  D.&  R.326. 
(c)  Cald.  94;  Doug.  391 
(/)  Burr.  S.  C.  753. 
(^)  3  M.  &  S.  239. 


^ 


408  CASES  IN  TH£  KING's  BENCH, 

1839.        that  of  the  master.     It  wilU  perhaps,  be  attempted  to 

^^HT^'C^       draw  a  distinction  between  liability  to  serve  in  the  general 
The  Kino  .  ...  %^ 

V.  and  liability  to  serve  in  the  local  militia;  but  the  Court 

^^Jahes      ^^"  ^"^  ^^^^  ^^  ^^^^  distinction  can  be  sustained. 

Erie  and  Follett,  contrji.  The  contract  of  hiring  en- 
tered into  in  this  case  is  in  express  terms  rendered 
effectual  to  confer  a  settlement  by  the  militia  act  in  force 
at  the  time,  48  Geo.  3,  c.  111.  It  is  provided  by  the 
fifteenth  section  of  that  statute,  ^'  that  no  ballot,  inroU 
ment  and  service  under  that  act,  shall  extend  to  make 
void,  or  in  any  manner  to  affect  any  indenture  of  ap- 
prenticeship, or  contract  of  service,  between  any  master 
or  servant,  notwithstanding  any  covenant  or  agreement  in 
any  such  indenture  or  contract:  and  that  no  service 
under  that  act  of  any  apprentice  or  servant  shall  be 
deemed,  or  construed  and  taken  to  be  an  absence  from 
service,  or  a  breach  of  any  covenant  or  agreement,  as  to 
any  service,  or  absence  from  service,  in  any  indenture 
of  apprenticeship  or  contract  of  service."  [Littledale,  J. 
I  think  that  clause  clearly  applies  retrospectively  to  ser- 
vices previously  entered  into;  to  contracts  existing  at  the 
time  of  the  inrolment:  not  prospectively  to  contracts 
made  afterwards.]  The  words  used  in  that  section  are 
**  any  contract,"  and  **  any  service ;"  those  words,  taken 
in  their  ordinary  sense,  must  mean  all  contracts  and 
services,  whether  entered  into  or  existing  before  or  after 
the  inrolment.  [^Littledale,  J.  Suppose  the  words  *'  or 
in  any  manner  to  affect"  had  been  omitted,  and  the  only 
words  used  had  been  ''  to  make  void  any  indenture  of 
apprenticeship  or  contract  of  service ;"  would  not  that 
section  then  have  been  confined  to  contracts  existing  at 
the  time  of  the  inrolment?]  The  words  *'  in  any  manner 
to  affect"  are  words  of  substance,  and  cannot  be  rejected. 
The  pauper  in  this  case  was  a  volunteer,  but  the  twenty- 
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fourth  section  of  the  act  declares,  that  all  persons  volun- 
tarily inrolliug  themselves  shall  serve  in  the  same  manner,      _.    ^ 
and  under  the  same  regulations,  and  subject  to  the  same  v. 

provisions,  as  if  they  had  been  balloted  for  under  the     st^Jam^ 
act.     That  shews  that  the  statute  was  intended  to  have 
a  general,  and  indeed  an  universal  operation.     Subse* 
queut  militia  acts  passed  which  made  no  alteration  in  the 
law  at  all  affecting  this  question ;  and  they  were  all  re- 
pealed by  the  52  Geo,  3,  c.  68,  the  sixty-third  section  of 
of  which  contains  the  original  provision  as  to  service. 
[Bayley,  J.    But  the  words  of  that  section,  by  reference 
to  the  sixtieth  section,  are  clearly  confined  to  contracts 
existing  at  the  time  of  the  inrolment     That  is  a  legis- 
lative exposition  of  their  meaning  in  the  prior  statute, 
for  the  same  wprds  applied  to  the  same  subject-matter 
in  statutes  in  pari  materia  ought  to  receive  the  same 
construction.]     The  words  of  the  fifteenth  section  of 
the  48  Geo,S,  c.  Ill,  must  be  construed  according  to 
their  plain  and  ordinary  meaning,  and  not  by  reference 
to  the  meaning  in  which  they  are  used  in  another  statute 
subsequently  made.     But,  independently  of  the  statute, 
there  is  a  sufficient  hiring  and  service  here  to  confer  a 
settlement.     Rex  v.  Westerleigh  (a),  and  Rex  v.  Winch- 
comb(Jb),  are  extremely  strong  authorities;  the  former 
was  much  considered  in  the  latter;  and  neither  of  them 
has  ever  been  overruled.     [Bay ley,  J,  But  in  both  those 
cases  the  fact  of  the  servant  being  in  the  militia  was 
communicated  to  the  master  at  the  time  of  the  hiring* 
That  is  the  important  distinction  between  those  cases 
and  the  present.]     In  this  case  the  fact  was  communi- 
cated a  week  or  two  after  the  first  hiring,  and  what  then 
took  place  constituted  a  second  valid  hiring.    [Bayley,  J* 
If  there  was  a  hiring  for  a  year  then,  there  clearly  was 
not  a  service  for  a  year  under  it.     Parke,  J.  There  was 

(a)  Burr.  S.  C.  753.  (6)  Cald.  94;  Doug.  391. 
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not  a  hiring  for  a  year  then.     The  second  hiring,  if  any. 
The  King      ^^'^®  ^^^  ^  period  less  than  a  year.     A  hiring  cannot  be 

^-  retrospective.] 

Taunton 

St.  James. 

Bayley,  J. — I  consider  this  case  as  depending  entirely 

upon  the  construction  of  the  fifteenth  section  of  the  sta- 
tute 48  Geo.  3,  c.  1 1 1 .  By  the  statute  3  TV.  ^  M .  c.  1 1 , 
8. 7,  the  party  claiming  a  settlement  by  hiring  and  service 
must  have  been  lawfully  hired  for  a  year,  and  have  served 
a  year.  With  reference  to  the  meaning  of  the  phrase 
**  lawfully  hired,*'  it  has  been  long  established  that  the 
party  hiring  himself  must  be  sui  juris — must  be  capable 
of  rendering  that  service  which  he  contracts  to  render. 
Upon  this  principle  it  has  been  decided  that  neither  a 
deserter  from  the  King's  service.  Rex  v.  Norton-juxta- 
Kempsey  (a),  nor  an  invalided  soldier  having  leave  of 
absence.  Rex  v.  Beaulieu{b),  nor  a  militia-man^  Rex  v, 
Holsworthyic),  can  lawfully  hire  himself  for  a  year  so  as 
to  acquire  a  settlement  In  the  case  last  mentioned  a 
person  who  was  inrolled  as  a  substitute  in  the  militia, 
hired  himself  for  a  year,  and  served  a  year  under  such 
hiring.  It  did  not  appear  that  at  the  time  of  the  hiring 
he  told  his  master  that  he  was  in  the  militia.  It  was 
held,  that  he  acquired  no  settlement.  Now  the  decision 
in  that  case  must  govern  our  judgment  in  the  present, 
uniesB  it  is  distinguishable  from  it  by  reason  of  the  pro- 
vision contained  in  the  statute  48  Geo.  3,  c.  Ill,  s.  15. 
That  section  provides,  *'  that  no  ballot,  inrolment  and 
service  under  that  act,  shall  extend  to  make  void,  or  in 
any  manner  to  affect  any  indenture  of  apprenticeship,  or 
contract  of  service  between  any  master  or  servant,  not- 
withstanding any  covenant  or  agreement  in  any  such 
indenture  or  contract;  and  no  service  under  that  act  of 

(a)  9  East,  Q07.  (c)  9  D.  &  R.  322;    6  B.  &  C. 

(6)  3  M.  &  S.  229.  283. 
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any  apprentice  or  servant  shall  be  deemed,  or  construed,        1829. 

or  taken  to  be  an  absence  from  service,  or  a  breach  of      ^'^^/*^^ 

The  Kino 
any  covenant  or  agreement  as  to  any  service,  or  absence  9. 

from  service,  in  any  indenture  of  apprenticeship  or  con-      Taunton 
,  ^         ^  dT*  James* 

tract  of  service,  any  thing  contained  in  any  act  or  acts  of 
parliament,  or  law  or  laws,  or  deed  or  indenture  of 
apprenticeship,  or  contract  of  service,  to  the  contrary 
notwithstanding."  Those  words,  taken  as  they  there 
stand,  may^  undoubtedly,  apply  to  all  indentures  of 
apprenticeship  or  contracts  of  service,  both  those  exist- 
ing at  the  time  of  the  ballot  or  inrolment,  and  those 
made  afterwards.  The  question  is,  whether  they  do 
apply  to  all  contracts  whatever,  or  whether  they  are 
confined  to  such  as  were  in  existence  at  the  time  of  the 
ballot  or  inrolment.  Now  for  the  purpose  of  ascertain- 
ing the  sense  in  which  they  are  used  in  this  act  of  par- 
liament, we  may  fairly  look  to  other  acts  of  parliament 
relating  to  the  same  subject-matter;  and  if  we  find  the 
very  same  words  used  in  a  limited  and  restricted  sense 
in  those  acts,  we  ought  to  construe  them  in  the  same 
sense  in  this;  for  it  is  a  legitimate  rule  of  construction 
that  the  same  words  in  two  statutes  in  pari  materia, 
should  receive  the  same  meaning.  No  such  words  are 
to  be  found  in  the  preceding  statute  42  Geo.  3,  c.  80; 
but  they  are  to  be  found  in  the  sixty-third  section  of  the 
succeeding  statute  5£  Geo.  3,  c.  68 ;  and  if  they  are 
there  used  in  a  sense  limited  and  restricted  to  contracts 
existing  at  the  time  of  the  ballot  or  inrolment,  they  ought 
to  receive  the  same  construction  in  the  fifteenth  section 
of  the  48  Geo.  3,  c.  11 1 .  Now  those  words  in  52  Geo*  3, 
c.  68,  s.  Ql^^  are  clearly  confined  to  contracts  existing  at 
the  time  of  the  ballot  or  inrolment.  The  sixtieth  section 
enacts,  that  the  inrolment  of  servants  shall  not  vacate  or 
rescind  contracts  between  master  and  servant,  unless  the 
local  militia  shall  be  called  out,  or  the  person  inrolied 
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shall  leave  the  service  for  the  purpose  of  being  traiaed. 
^       That  must  apply  exclusively  to  contracts  existing  at  the 
V.  time  of  the  inrolment,  because  contracts  not  in  existence 

St  James  ^^"'^  ^^^  ^^  vacated  or  rescinded.  The  sixty-third 
section  is  a  transcript  of  the  fifteenth  section  of  the  48 
Geo.  3,  c,  \[\.  It  begins  ''  Provided  always/'  and  then 
proceeds  in  the  same  words.  Now  a  proviso  in  an  act 
of  parliament  is  something  engrafted  on  and  referring  to 
a  preceding  enactment,  and  the  proviso  in  the  sixty-third 
section  evidently  refers  to  the  enactment  in  the  sixtieth 
section,  which  being  limited  and  restricted  to  contracts 
existing  at  the  time  of  the  inrolment,  the  proviso  also 
must  be  read  as  limited  and  restricted  in  the  same  manner. 
Such  being  the  fair  meaning  of  these  words  in  the  52 
Geo,  S,  c.  68,  s.  63,  they  ought  to  receive  the  same  con* 
struction  in  the  48  Geo.  3,  c.  1 1 1,  s.  15,  and  giving  them 
that  construction,  there  is  nothing  in  that  statute  ena- 
bling a  person  in  the  situation  of  this  pauper  to  hire 
himself  for  a  year  so  as  to  acquire  a  settlement.  The 
clause  ends  with  a  proviso  as  to  service ;  that  may  make 
the  service  good;  but  assuming  the  service  in  this  case 
to  have  been  sufiicient,  I  should  come  lo  the  same  con- 
clusion,  because  my  opinion  is  founded,  not  on  any 
defect  in  the  service,  but  on  the  want  of  a  capacity  to 
contract.  I  think  the  pauper  was  not  at  the  time  of  the 
hiring  sui  juris — not  capable  of  contracting  to  render 
the  service  which  he  did  contract  to  render,  and  there- 
fore that  he  gained  no  settlement  by  the  hiring  and 
service  in  the  parish  of  Milverton.  I  am,  therefore,  of 
opinion  that  the  sessions  came  to  a  right  decision  in  this 
case,  and  that  their  order  quashing  the  order  of  removal 
to  Milverton  ought  to  be  confirmed. 

LiTTLBDALE,  J. — I  am  of  the  same  opinion.     The 
concealment  of  the  important  fact  of  the  pauper's  having 
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volunteered  into  the  militia  destroyed  the  hiring.  It  is. 
a  general  principle  both  in  law  and  morals^  that  when  a 
man  enters  into  a  contract,  he  ought  either  to  be  able  to 
perform  it^  or  to  inform  the  person  with  whom  he  con- 
tracts of  his  disability.  It  is  contended  that  the  fifteenth 
section  of  the  48  Geo.  3,  c.  Ill,  extends  not  only  to 
contracts  existing  at  the  time  of  the  inrolment,  but  to 
contracts  subsequently  made.  It  seems  to  me  that  the. 
words  **  make  void/'  ex  vi  termini,  apply  to  contracts  in 
esse;  but  supposing  that  to  be  doubtful,  still  calling  in 
aid  the  principle  to  which  I  have  alluded,  and  which 
ought  not  to  be  lost  sight  of  in  construing  words  of 
doubtful  import  in  an  act  of  parliament,  it  is  clear  that 
this  section  must  be  read  as  extending  only  to  contracts 
existing  at  the  time  of  the  inrolment:  and  it  follows  that 
in  order  to  gain  a  settlement  by  a  contract  of  hiring 
made  after  inrolment,  a  party  must  disclose  his  disability 
to  the  person  with  whom  he  contracts.  This  would  be 
my  view  of  the  question,  even  taking  the  48  Geo.  3, 
c.  11  ],  s.  J5,  as  standing  alone;  but  coupling  that  section 
with  the  subsequent  act  of  52  Geo.  3,  c.  68,  s.  63,  and 
construing  the  one  with  reference  to  the  other,  which, 
for  the  reasons  so  fully  stated  by  my  brother  Bayley  I 
think  we  ought  to  do,  I  am  decidedly  of  opinion  that 
there  was  no  lawful  hiring  in  this  case,  and  therefore 
that  no  settlement  was  acquired  by  the  service  under  it. 
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Tauntok 
St.  Jam £9. 


Parke,  J. — Was  there  a  lawful  hiring  for  a  year  at 
Lady-day,  1811?  That  is  really  the  only  question  in 
this  case.  There  may  have  been  a  sufficient  service;  I 
incline  to  think  that  there  was:  but  there  clearly  was  no 
lawful  hiring  for  a  year.  Assuming  that  the  subse-? 
quent  conversation  between  the  master  and  the  servant 
amounted  to  a  second  hiring,  that  was  not  a  hiring  for  a 
year,  but  for  a  period  less  than  a  year.     Then  as  to  the 
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I8f9.        first  hiring — that  was  for  a  year;  but  to  constitute  a 
Th  KiMO     1*^^*^^  hiring,  the  party  must  have  ability  to  contract  for 
V.  the  period  during  which  he  agrees  to  serve.     Rex  v. 

St.  Jambs.  Hohworthy  {a)  shews,  that  where  a  party  is  under  a  dis- 
ability, he  may,  by  disclosing  it  to  the  person  with  whom 
he  contracts,  make  a  conditional  hiring;  but  that  if  he 
conceal  it,  he  makes  an  absolute  contract  which  he  is 
incapable  of  making,  and  which  is,  therefore,  not  a 
lawful  hiring.  Here  the  disability  existed,  but  was  not 
disclosed.  Then  does  the  48  Geo.  3,  c.  Ul,  remove 
this  disability?  It  cannot  be  supposed  that  the  legisla- 
ture intended  to  enable  a  local  militia-man  to  make  an 
absolute  contract  of  hiring,  for  that  would  be  to  enable 
him  by  law  to  commit  a  fraud;  for  the  master  would 
contract  in  the  belief  that  the  servant  had  power  to  bind 
himself  for  a  year,  the  latter  knowing  at  the  time  that  he 
had  not.  But  the  legislature  might  well  intend  to  pro- 
vide that  a  contract  made  bon&  fide  and  while  the  party 
was  sui  juris,  should  not  be  avoided  by  his  being  subse- 
quently drawn  for  the  militia.  The  statute  does  not  in 
express  terms  euact  that  a  militia-man  shall  be  sui  juris, 
for  the  fifteenth  section  is  clearly  confined  to  contracts 
existing  at  the  time  of  the  ballot  or  inrolment.  Coupling 
that  section  with  the  twenty-fourth,  I  have  some  doubt 
whether  a  volunteer  and  a  balloted  man  stand  in  pre- 
cisely the  same  situation.  But  supposing  tbey  do,  all 
that  the  legislature  says  is,  that  a  master  who  contracts 
with  a  free  man  shall  take  his  chance  of  a  ballot,  and 
shall  not  contract  against  that  chance;  but  there  is  no 
provision  that  a  volunteer  or  a  balloted  man  shall  have 
the  same  capacity  to  contract  as  a  frae  man.  No  power, 
therefore,  is  given  to  such  persons  to  enter  into  an  abso- 
lute contract  of  hiring  and  service  for  a  year.     Here  the 

(a)  9  D.  &  R.  Sn\  6  B.  &  C.  $83. 
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pauper  did  enter  iato  such  a  contract  when  he  had  no 

power  to  do  so:  therefore  that  was  not  a  lawful  hiring, 

and  no  settlement  waa  gained  by  service  under  it.  "  v. 

Taumton 


The  KrN6 


Order  of  Sessions  confirmed. 


St.  James. 


The  King  v.  The  Inhabitants  of  Tipton. 

Jl  WO  justices,  by  their  order,  removed  James  Smith  An  adulc  con- 
and  his  wife  and  children  from  the  parish  of  Birmingham,  Jf^JUnberaT* 
in  the  county  of  Warwick,  to  the  parish  of  Tipton,  in  an  articled  ser- 
the  county  of  Stafford ;  and  the  sessions,  on  appeal,  con-  vean,  to  leam 
firmed  the  order,  subject  to  the  opinion  of  this  Court  ""•  ?****»  *^ 
upon  the  following  case : —  t»  be  consi- 

James  Smith,  the  pauper,    gained   a  settlement  by  *™  *®  ^ 
hiring  and  service  in  the  parish  of  Tipton,  in  the  year  1820.  tice;  to  do 
About  two  years  afterwards  he  entered  into  the  following  ^-  J^^  ^^ 
agreement,  in  writing,  with  John  Tompson  of  King's  work  his 
Morton,  in  the  county  of  Worcester: —  him  about; 

"An  agreement  made  the  4th  day  of  October,  1822,  *"^>  when  ill, 
®  .  .  not  to  receive 

between  John  Tompson,  of  King's  Morton,  in  the  county  wages;  the 

of  Worcester,  plumber,  glazier  and  painter,  of  the  one  H^to'^teactT' 
part,  and  James  Smith,  aged  about  twenty-eight  years,  bii?  his  trade. 
one  of  the  sons  of  Jacob  Smith,  of  Solihull,   in  the  contract  of 
county  of  Warwick,  of  the  other  part.     The  said  James  ^^™i  »nd 

.  service,  but  an 

Smith  and  Jacob  Smith  do  severally  promise  and  agree  imperfect  con- 
that  the  said  James  Smith  shall  and  will  server  the  said  *''"*^^  J^*^  *P" 
John  Tompson  as  an  articled  servant,  for  the  term  of  four  service  un<kr 
years,  to  commence  from  the  4th  of  October,  1822,  to  not  confer  a 
leam  his  art  or  trade  of  plumber,  glazier  and  painter,  at  settlement. 
the  wages  of  &•  a  week  for  the  first  year,  7s.  a  week  for 
the  second  year,  85.  a  week  for  the  third  year,  and  9s. 
a  week  for  the  fourth  year;  and  it  is  agreed  that  the  said 
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1829.        Jamei  Smith  shall  be  considered  as  an  out  apprentice; 

2^^'^C^'^      *nd  the  said  James  Smith  and  Jacob  Smith  shall  and  will 
Ine  Kino  .  . 

V.  nnd  and  provide  for  the  said  James  Smith  sufficient  meat, 

drink,  washing,  lodging  and  clothing,  and  all  other  neces- 
saries, during  the  said  term ;  and  the  said  James  Smith 
shall  and  will  do  and  perform  gardening  or  any  other 
work  his  master  shall  set  him  about  during  the  said  term. 
And  in  case  the  said  James  Smith  shall  be  ill  and  unable 
to  work,  or  shall  absent  himself  from  his  master's  busi- 
ness, or  lose  any  time  during  the  said  term,  that  the  said 
master  shall  not  pay  him  any  wages  during  the  time  he 
shall  be  ill  or  lose  any  time  as  aforesaid.     And  that  the 
said  James  Smith  shall  and  will  faithfully  serve  his  said 
master  in  all  lawful  business  during  the  said  term,  and 
shall  and  will  behave  himself  honestly,  orderly  and  obe- 
diently, during  the  said  term;  and  the  said  John  Tompson 
doth  promise  and  agree  that  he  will  teach  and  instruct 
the  said  James  Smith  in  the  art  and  mystery  of  a  plumber^ 
glazier  and  painter,  during  the  said  term,  in  the  best 
manner  that  he  can,  and  that  he  will  pay  the  wages  above 
set  forth  to  the  said  James  Smith  during  the  said  term; 
and  the  said  parties  do  hereby  severally  bind  themselves 
for  the  true  and  faithful  performance  of  all  the  agree- 
ments above  set  forth,  at  all  times  during  the  said  term.'' 
This  agreement  was  signed  by  the  parties,  and  attested 
by  two  witnesses,  but  it  was  not  sealed  or  stamped. 
The  pauper  served  Tompson  under  this  agreement  for 
more  than  a  year,  and  boarded  and  lodged  during  that 
time  at  Tompson*s  house,  in  the  parish  of  King's  Morton. 

Amos  and  Hil/f  in  support  of  the  order  of  sessions. 
The  eiFect  of  the  decision  of  the  sessions  is,  that  they 
were  not  convinced  that  the  parties  contemplated  a  con- 
tract of  hiring  and  service.  The  question  is,  whether 
they  should  have  been  so  convinced  under  the  circum- 
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stances;  the  answer  is,  no;  for  the  contract  is  clearly  an        1899. 
imperfect  contract  of  apprenticeship,  and  not  a  contract 
of  hiring  and  service.    The  rule  laid  down  in  Rex  v.  v. 

Si.  Margarets,  King's  Lynn  (a),  and.  recognised  in  Rex  * '^o^- 
V.  Combe {b),  is  this: — ''  Where  it  appears,  from  all  the 
circumstances,  that  the  parties,  at  the  time  of  making  the. 
contract,  intended  to  create  the  relation  of  master  and 
apprentice,  the  contract  must  be  construed  as  one  of 
apprenticeship ;  and  then,  if  it  is  a  defective  apprentice- 
ship, no  settlement  can  be  gained  by  service  under  it. 
Where,  on  the  other  hand,  it  appears  that  the  parties 
intended  to  create  the  relation  of  master  and  servant, 
the  contract  must  be  construed  as  one  of  hiring  and 
service,  and  a  settlement  will  be  gained  by  service  under 
it''  (c).  In  this  case,  as  in  the  cases  cited,  there  are  cir- 
cumstances, some  tending  to  the  inference  that  an  ap- 
prenticeship, others  that  a  hiring  and  service,  was  in- 
tended ;  and  the  question  will  be,  which,  upon  the  whole, 
appears  to  have  been  the  paramount,  and  which  the 
subordinate  object  of  the  parties.  .  The  fact  that  no  pre- 
mium was  paid  will  be  relied  upon  by  the  other  side; 
but  though  "  the  payment  of  a  premium  is  cogent  evi- 
dence to  shew  that  an  apprenticeship  was  intended,  it  is 
not  conclusive;  and  much  less  is  the  absence  of  a  pre- 
mium evidence  to  shew  that  a  hiring  and  service  was 
intended "  (^).  Another  point  made  on  the  other  side 
will  be,  that  the  master  agreed  to  pay  weekly  wages ; 
but  that  does  not  justify  the  inference  that  a  hiring  and 
service  was  intended,  for  the  payment  and  receipt  of 
wages  are  not  inconsistent  with  the  relation  of  master  and 
apprentice:  Rex  v.  Rauiham{e),  The  pauper  in  this 
case  was  to  "  serve  as  an  articled  servant,"  but  he  was 

(a)  9D.&R.  1C0;6B.&C.97.    (rf)  Per Baj/A^, J.  9  D.&R.  163. 
(6)  2M.&R.  30;8B.&C.82.    («)  1  East,  531. 
(f)  Per  B^/y/ry,  J.  9D.&R  163. 
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id39.  also  to  be  **  considered  as  an  out  apprentice/*  tod  it  must 
be  remembered  that  an  apprentice  is  a  servant.  By 
holding  this  agreement  to  constitute  an  imperfect  contract 
Tipton.  of  apprenticeship,  effect  will  be  given  to  both  those 
words,  servant  and  apprentice ;  and  effect  should  be  given, 
if  possible,  to  every  word  in  an  agreement.  Though  the 
pauper  was  to  serve  as  an  articled  servant,  it  was  for  a 
purpose  strongly  indicative  of  an  apprenticeship,  namely, 
'*  to  learn  the  art  or  trade  of  a  plumber;*'  and  in  a  sub- 
sequent part  of  the  agreement  the  master  undertakes 
'*  to  teach  and  instruct  the  pauper  in  the  art  and  mystery 
of  a  plumber."  The  father  of  the  pauper  being  a  party 
to  the  agreement,  is  also  a  circumstance  leading  to  the 
inference  of  an  apprenticeship  rather  than  a  hiring  and 
service.  At  all  events,  the  intention  of  the  parties  being 
doubtful,  and  the  question  of  intention  being  one  of  fact, 
the  Court  will  not  disturb  the  finding  of  the  sessions 
upon  it. 

ffaddington,  contri.  The  paramount  intention  of  the 
parties,  as  appearing  from  the  terms  of  the  agreement 
taken  altogether,  seems  to  have  been  to  create  the  rela- 
tion of  master  and  servant,  and  not  that  of  master  and 
apprentice.  The  question  of  intention  is  not  a  question 
of  fact,  but  of  law,  and  is  to  be  decided  upon  the  legal 
construction  and  effect  of  the  agreement.  Rex  v.  Rain" 
ham  {a)  is  no  authority  on  one  side  or  the  other,  as  there 
it  was  unnecessary  to  decide  whether  the  contract  was 
one  of  apprenticeship  or  of  service,  because  the  pauper 
having  served  under  it  for  more  than  a  year,  gained  a 
settlement  either  as  an  apprentice  or  as  a  hired  servant. 
Here  it  is  twice  stated  in  the  agreement  that  the  pauper 
is  to  serve;  he  is  called  a  servant;  he  is  to  do  gardening 
or  any  other  work  his  master  may  set  him  about;  he  is 

(a)  1  East,  531. 
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to  receive  wages,  and  no  premium  is  paid  with  him.    Ail 

these  are  indicia  of  service.     No  contract  in  which  the      ^.    «. 

The  Kiao 

word  servani  has  been  used  has  ever  yet  been  held  to  be  _  v. 
a  contract  of  apprenticeship.  Rex  v.  Coliiskall(a)  is 
very  like  the  present  case.  There  A.  clubbed  with  B. 
for  three  years,  (which  signifies  one  person  contracting 
to  serve  another  for  the  purpose  of  being  taught  some 
art  or  trade,)  and  also  agreed  to  do  any  work  that  B.  set 
him  about;  and  it  was  held  that  A.  gained  a  settlement 
by  serving  B.  under  that  contract  for  a  year.  Lord 
Kenyan  there  said,  that  the  stipulation  that  the  pauper 
was  to  do  any  work  his  master  set  him  about,  was  deci» 
sive  to  shew  that  he  must  be  considered  a  hired  servant. 
That  case  was  recognised  and  acted  upon  in  Rey  v.  Mar- 
iham(b)p  which  is  still  more  like  the  present.  There 
A*  clubbed  with  B.  for  three  years,  at  weekly  wages, 
with  a  proviso  that  if  he  were  prevented  from  working 
•by  bad  weather,  illness,  or  want  of  employmenti  there 
should  be  a  proportionate  deduction  of  wages;  and  it 
was  held  that  he  gained  a  settlement  by  serving  a  year 
under  this  hiring,  though  occasional  deductions  on  these 
accounts  were  made.  The  statement  in  this  case,  that 
.the  pauper  shall  be  considered  as  an  out*apprentice,  is 
outweighed  by  his  agreement  to  serve  as  an  articled 
servant.  There  are  many  cases  shewing  that  mutual 
agreements  to  learn  and  to  teach  a  trade  do  not,  per  se, 
constitute,  an  apprenticeship.  Rex  v.  St.  Margaret\ 
King*8  Lynn  (c),  and  Rex  v.  Combe  (d),  both  differ  from 
ibis  case,  because  there  no  wages  were  paid;  in  the 
former  also  it  was  intended  to  have  indentures,  but  none 
were  executed  on  account  of  the  poverty  of  the  mother; 
and  in  the  latter  it  was.  intended  to  hire  the  pauper  out 
to  service,  but  it  was  afterwards  thought  better  that  he 

(fl)  5  T.  R.  193.  (c)  9  D.&R.  160;  6  B.&C.  97. 

[b)  1  East,  $S9.  id)  8  M.&  R.SO;  8  B.  &  C.  88. 
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1889.        should  go  to  leairu  a  trade,  instead  of  going  to  service. 
\^Bayley,3,  Are  there  any  cases  where  the  master  ex- 
V.  pressly  contracted  to  teach,  and  yet  the  contract  was 

TiPTOM.  jjgij  j^  (jg  ^  contract  of  service  ?]  Rex  v.  Little  Bolton  (a), 
and  Rex  v.  Ecckston  {b),  are  cases  precisely  of  that  de- 
scription. 

Bayley,  J. — We  despair  of  reconciling  all  the  cases 
upon  this  subject;  but  we  will  look  into  them,  and  con- 
sider of  this  case. 

Cur.  adv.  vult. 

Bayley,  J.  now  delivered  the  judgment  of  the  Court.. 
— The  question  in  this  case  was,  whether  the  contract 
in  respect  of  which  the  settlement  was  claimed  was  a 
contract  of  hiring  and  service,  or  a  defective  contract  of 
apprenticeship;  for  it  was  admitted,  and  was  indeed 
clear  beyond  doubt,  that  if  it  was  a  contract  of  appren- 
ticeship it  was  defective,  and  that  service  under  it  would 
.  not  confer  a  settlement.  It  is  a  case  of  great  doubt,  but 
upon  the  whole  we  think  that  apprenticeship  was  the 
object  in  view  by  the  parties  to  the  contract.  The  agree- 
ment, to  which  the  pauper's  father  was  a  party,  was,  that 
the  pauper  should  serve  one  Tompson  as  an  articled 
servant  for  four  years,  to  learn  his  art  or  trade  of  a 
plumber,  at  certain  weekly  wages,  and  that  the  pauper 
should  be  considered  as  an  out-apprentice.  In  this 
instrument  the  pauper  is  described  both  as  an  articled 
servant  and  as  an  apprentice;  we  must,  therefore,  look 
to  the  whole  of  the  instrument  to  learn  whether  the 
parties  contemplated  the  relation  of  master  and  servant, 
or  that  of  master  and  apprentice.  Now,  first,  it  is  not 
usual  for  a  father  to  be  a  party  to  a  contract  whereby  his 
son,  of  full  age,  contracts  to  serve.    The  fact  of  the 

(«)  Cald.  367.  {h)  2  East,  298. 
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pauper  having  contracted  to  do  gardening  or  any  other 
work,  does  not  necessarily  shew  that  the  parties  contem-      The  King 
plated  a  mere  hiring.     In  Rex  v.  Combe  (a)  the  pauper  v. 

Mi'as  to  do  any  other  work  as  well  as  that  of  a  carpenter, 
and  yet  the  contract  there  was  considered  to  be  an  im* 
perfect  contract  of  apprenticeship.  So,  the  stipulation 
to  pay  wages  does  not  necessarily  imply  that  the  parties 
contemplated  the  relation  of  master  and  servant.  Here 
the  master  undertook  to  teach  the  pauper  his  trade,  so 
that  the  learning  a  trade  was  clearly  one  great  object  of 
the  parties  to  the  contract.  There  is  a  provision  in  the 
instrument,  that  if  the  pauper  should  be  ill  the  master 
should  not  pay  him  any  wages  during  the  time  of  his 
illness.  That  is  by  no  means  an  improper  stipulation 
in  a  bargain  for  an  apprenticeship,  but  in  the  case  of  a 
hiring  and  service  the  law  imposes  on  the  master  the 
obligation  of  providing  for  a  servant  during  illness. 
There  are  some  circumstances  in  this  case  tending  to 
shdw  that  the  parties  contemplated  a  contract  of  appren- 
ticeship, and  others  that  they  contemplated  a  contract 
of  hiring  and  service.  But  upon  the  whole,  as  it  appears 
that  the  main  object  of  the  parties  was  that  the  pauper 
should  learn  the  trade  of  his  master,  and  as  the  Court 
6f  Quarter  Sessions  may  probably  have  thought  the 
Images  too  low  to  be  considered  as  a  remuneration  fol* 
mere  service,  we  think,  though  the  case  admits  of  great 
doubt,  that  this  contract  was  an  imperfect  contract  of 
apprenticeship.  The  order  of  sessions  must,  therefore, 
be  confirmed. 

Order  of  Sessions  confirmed. 

(a)  2  M.  &  R.  SO;  8  B.&C.  82. 
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y^s/>^  The  King  v.  The  Inhabitants  of  Ashfield-cum- 

Thorpe. 

Itisnotneces-  TwO  justices,  by  their  order,  removed  W.  J£  Milkr 

sarV)  iQ  esta-  ,        ,  . 

blisbiog  a  set-  and  his  wife  and  children  from  Snape  to  Ashfieid-ciiiii- 
Sq'gw.s"'^'''  Thorpe,  both  in  the  county  of  SuflFolk.  The  sessiona, 
c.  50,  to  prove  on  appeal,  confirmed  the  order,  subject  to  the  opinion 

menUs^of  the  ^^  ^^^^  Court  upon  the  following  case: — 

actual  valae  of      Xhe  pauper,  who  was  previously  a  settled  inhabitaiit 

is  sufficieiit  if   <>f  Ashfield-cum-Thorpe,   after  the  passing  of  the  59 

have  K^r*  '^  ^^^*  ^'  ^*  ^^'  ""^  ^fore  the  passing  of  the  6  Geo.  4, 
bon^  fide  hired  c.  57,  bonll  fide  hired  a  house  and  land  for  one  whole 
at  that  sum.     ^^^^  j^^  ^j^^  parish  of  Snape,  at  a  rent  exceeding  10/., 

which  he  held  and  occupied,  and  paid  that  rent  for,  more 
than  one  year;  though  at  the  time  the  value  of  the  hold- 
ing and  occupation  was  under  10/*  a  year. 

Brodrick,  in  support  of  the  order  of  sessions.  By 
the  13  8&  14  Car.  2,  c.  12,  the  power  of  removal  was 
confined  to  persons  coming  to  settle  upon  tenements 
under  the  yearly  value  of  10/. ;  so  that  down  to  the  pas- 
sing of  the  59  Geo»  3,  c.  50,  all  persons  coming  to  settle 
upon  tenements  above  the  yearly  value  of  10/.  acquired 
settlements.  The  latter  statute  did  not  alter  the  law 
with  respect  to  the  value  of  tenements,  but  required  in 
addition  that  they  should  be  bon&  fide  hired  for  the  sum 
of  10/.  by  the  year.  This,  appears  from  the  6  Geo*  4, 
c*57»  which,  after  reciting  that  the  settlement  of  the 
poor  had  been  made  in  some  instances  to  depend  upon 
the  imnual  value  of  tenements,  and  that  the  ascertaining 
such  value  had  given  rise  to  very  expensive  litigation, 
repeals  the  59  Geo*  3,  c.  50,  and  enacts,  among  other 
things,  that  it  shall  not  be  necessary  to  prove  the  value 
of  such  tenement.  Thot  amounts  to  a  legislative  expo- 
sition of  the  meaning  of  the  59  Geo.  3,  c.  50,  namely, 
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that  it  did  not  alter  the  law  as  to  the  value  of  the  tene- 

ment;  proof,  therefore,  that  the  tenement  in  this  case  xJT^gTT 

was  of  the  yearly  value  of  10/.,  was  necessary,  and  that  v. 

fact  having  been  disproved,  no  settlement  was  acquired.  com-Tbo'bpe. 

Batlbt,  J.— *The  statute  59  Geo.  3,  c.  50,  requires 
that  the  tenement  shall  be  bon&  fide  hired  at  and  for  the 
som  of  10/.  by  the  year.  I  think  that  does  not  mean  that 
the  tenement  shall  be  worth  10/.  by  the  year,  but  that  it 
leaves  the  actual  value  immaterial,  provided  the  tenement 
is  honk  fide  hired  at  10/.  by  the  year.  The  proviso  in  the 
6  Geo.  4,  c.  57,  '*  that  it  shall  not  be  necessary  to  prove 
the  actual  value  of  the  tenement,"  was,  I  apprehend, 
introduced  merely  for  greater  caution. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion. 

Parke,  J.— One  great  cause  of  the  disputes  and  con- 
troversies mentioned  in  the  preamble  of  the  59  Geo*  3, 
c.  50,  was  the  necessity  of  proving  the  value  of  the  tene- 
ment. The  object  of  that  statute  was  to  prevent  litiga- 
tion, and  it  requires  that  the  tenement  shall  be  bon&  fide 
hired  at  the  sum  of  10/.  by  the  year.  Generally  speaking, 
the  rent  agreed  upon  between  landlord  and  tenant  is  the 
best  criterion  of  value;  and  I  think  the  legislature  intended 
to  dispense  with  any  other  evidence  of  value.  Where  it 
appears  that  the  value  of  the  tenement  is  considerably 
less  than  10/.  a  year,  that  is  evidence  to  shew  that  it  was 
not  bonjl  fide  hired  at  that  sum.  Where  it  is  honk  fide 
hired  at  that  sum,  I  think  that  is  sufllicient. 

Order  of  Sessions  quashed. 
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1899.  The  Kino  v.  The  Inhabitants  of  Lower  Mitton. 

The  tolls  pay-   13  Y  a  rate  made  in  February,  ]826«  for  the  relief  of  the 

througii'l^ks^  P^^**  ^^  ^^®  hamlet  of  Lower  Mitton,  in  the  parish  of 
belonging  to  a  Kidderminster,  in  the  county  of  Worcester,  the  Staf- 
nv,  are  rat-  fordshire  and  Worcestershire  Canal  Company  were  rated 
able  to  Hie        fQj.  {1,^;^  basins,  towing-paths,  and  that  part   of  their 

poor  wholly  .  .     . 

in  the  pansh  Canal,  and  the  locks  thereon,  lying  within  Lower  Mitton, 
in  wnicii  the     ^^^  f^^,  ^^^  j^jl^  ^^^  dues  arising  therefrom  due  at  Lower 

tuate.  Mitton,  on  4000/.,  at  the  sum  of  200/.     On  hearing  an 

appeal  against  the  rate  the  sessions  amended  the  rate  bj 
reducing  the  sum  for  which  the  company  were  rated 
from  4000/.  to  706/.  9^.  6^.,  subject,  as  to  the  lock  duties 
hereinafter  described,  to  the  opinion  of  this  Court  upoii 
the  following  case : — 

By  an  act  of  6  Geo.  S,  the  company  are  authorised 
to  take  rates  and  duties  for  tonnage  and  wharfage  for  all 
goods  conveyed  on  the  canal,  not  exceeding  three  half- 
pence per  mile  for  every  ton,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  a  ton.  By  another  act 
of  10  Geo.  3,  the  company  are  authorised  to  take  tonnage 
proportion  ably  for  any  distance  less  than  a  mile  which 
any  commodities  shall  be  conveyed  on  the  canal,  and 
the  boats,  barges,  and  other  vessels  passing  through  the 
two  locks  erected  between  the  river  Severn  and  the  canal 
basin,  are  to  pay  a  toll  or  lock  due  of  one  penny  per 
ton,  in  lieu  of  the  tonnage  of  three  halfpence  per  mile 
fixed  by  the  previous  act  of  6  Geo.  3.  The  canal  basin 
is  twelve  feet  below  the  level  of  the  canal,  and  twenty- 
four  feet  above  that  of  the  Severn,  with  which  it  com- 
municates through  the  two  locks  mentioned  in  this  enact- 
ment. These  locks  receive  the  necessary  supply  of 
water  from  the  basin,  which  is  itself  supplied  partly 
from  the  canal  and  partly  from  the  Severn.  The  supply 
from  the  Severn  is  raised  by  means  of  a  8team*engine, 
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which  is  used  for  no  other  purpose  than  to  raise  this 
supply.  The  lock  dues  received  by  the  company  for 
boats,  barges,  and  other  vessels  passing  through  these 
locks,  from  November,  1825,  to  November,  1826, 
amounted  to  350/.  The  locks,  basin,  and  steam-engine, 
are  locally  situate  in  the  hamlet  of  Lower  Mitton. 
The  boats,  barges,  and  other  vessels,  which  pass  through 
these  locks,  for  the  most  part  bring  into  the  basin  car- 
goes to  be  taken  up  the  canal,  and  which  in  fact  are 
subsequently  so  taken,  or  take  out  of  the  basin  cargoes 
which  have  been  brought  down  the  canal;  and  the  toll 
of  one  penny  per  ton  is  due  and  paid  for  merely  passing 
through  the  two  locks  from  the  canal  basin  to  the  Severn, 
and  vice  vers&.  The  barges  that  pass  from  the  Severn 
into  the  canal  basin  cannot  navigate  the  canal,  and  the 
boats  that  come  down  the  canal  rarely  pass  into  the 
Severn,  but  transship  their  cargoes  in  the  basin  into  the 
Severn  barges ;  and  the  toll  for  passing  the  two  lock$ 
is  in  both  cases  paid  for  the  barges  and  boats.  If  ^ 
canal  boat  pass  into  the  Severn  from  the  basin,  it  pays 
the  lock  dues  in  addition  to  the  milage  dues  paid  for 
carrying  goods  along  the  canal.  The  lock  dues  paid 
as  above  stated  are  the  only  profits  which  the  company 
derive  from  the  Severn  locks. 

The  Court  of  Quarter  Sessions  were  of  opinion  that 
the  profits  of  the  locks  were  not  ratable  in  Lower  Mitton 
only,  but  that  they  should  be  divided  among  all  the 
parishes  through  which  the  canal  runs,  in  proportion  to 
the  length  of  canal  in  each  parish,  in  the  same  manner 
as  the  general  profits  of  the  canal  were  divided. 

If  this  Court  shall  be  of  opinion  that  the  sessions  were 
wrong,  the  rate  is  to  be  amended  by  increasing  the 
amount  at  which  the  company  are  rated  from  706/. 
9s.  dd.  to  1056/.  9s.  6d. 
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I8t9.  M*Mah<m,  fVhaieley,  and  Hoin^d,  in  support  of  the 

order  of  sessions.  If  the  milage  duet  of  three  batf«> 
penoe  per  ton  are^  for  the  purpose  of  ratiag»  properly 
divided  among  all  the  parishes  through  which  the  canal 
runs,  it  will  follow  that  the  lock  dues  of  one  penny  per 
ton  should  be  divided  in  the  same  manner;  for  there  is 
really  no  distinction  between  them;  the  latter  are  merely 
substituted  in  lieu  of  the  former.  Now  the  milage  does 
are  properly  divided  among  all  the  parishes  through 
which  the  canal  runs.  The  principle  is  fully  established, 
that  the  tolls  of  a  canal  are  ratable  as  the  profits  of  land. 
Rex  V.  Milton  (a) ;  and  it  cannot  be  disputed  that  the 
profits  of  land  are  ratable  in  the  parish  in  which  the  land 
producing  them  lies.  If  there  be  one  entire  profit  pro* 
duced  by  land  lying  in  several  parishes,  that  profit  mast 
be  divided  among  the  several  parishes,  in  the  proportion 
in  which  the  land  in  each  parish  contributes  to  produce 
it.  In  the  case  of  a  canal,  where  the  water  is  constantly 
flowing  from  one  part  to  another,  all  the  land  over 
which  the  water  flows  contributes  to  the  general  navi- 
gation. The  portions  of  land  lying  in  different  parishes 
combine,  simultaneously,  to  supply  the  navigation  in  one 
parish.  The  price  paid  for  that  navigation  being  thus 
earned  by  all  the  land, is  the  profit  of  all  the  land;  there- 
fore that  profit  must  be  divided  equally  among  all  the 
parts  of  the  canal;  in  other  words,  among  all  the  parishes 
through  which  the  canal  runs,  in  proportion  to  the 
quantity  of  land  lying  in  each.  If  the  tolls  of  a  naviga- 
tion are  to  be  deemed  the  profit,  not  of  all  the  land 
employed  in  furnishing  the  navigation,  but  of  that  part 
of  it  only  over  which  the  navigation  is  in  fact  made,  it 
may  happen  that  the  land  over  which  no  navigation 
takes  place  will  have  no  profit  at  all  assigned  to  it. 
Suppose  this  case : — A  canal  is  commenced  in  the  parish 

(a)  3  B.&A.  11«. 
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of  A^  not  for  the  pui-poaes  of  nftvagation  there,  but       18M. 
merely  to  obtain  a  supply  of  water.    The  canal  is  not      '^l^^ 
navigated  in  the  parish  of  A,,  but  is  navigated  in  other  v. 

parishes,  and  large  profits  arise  from  the  use  of  the      Jf^^^ 
water  supplied  in  the  parish . of  jl.     It  cannot  be  said 
that  the  land -in  the  parish  of  A,  produces  no  profit^  but 
it  will  be  ratable  only  in  respect  of  the  profits  which  it 
contributes  to  the  earning  of  in  other  pari8hes«     In  Rex 
V.  The  New  River  Company  (a)  it  was  found  that  a  cer-* 
tain  piece  of  land,  rated  at  300/.  a  year,  was,  if  uot 
covered  with  water,  worth  only  51.  a  year;  but  if  the  ad- 
vantage which  the  Company  derived,  in  other  parishes, 
from  the  use  of  the  water,  might  by  law  be  included  in 
the  rate  upon:  the  land  in  which  the  water  arose,  the  land 
and  water  together  were  of  the  annual  value  at  which 
they  were  rated ;  and  the  Court  held  that  that  advan* 
tage  might  by  law  be  included  in  that  rate.    That  case 
is  in  principle  not  distinguishable    from   the   present 
There,   the  water  was  conveyed  to  other  parishes .  by 
pipes  under  ground,  here,  in   trenches  above   ground; 
there,  it  was  sold  to  housekeepers  for  domestic  purposes, 
here,  it  is  s(dd  to  bargemen  for  the  conveyance  of  their 
goods.     Rex  V.  The  Mayor  of  Bath  (Jb\  Rex  v.  The 
Rockdale  Water  Works  (c),  and  Rex  v.  Palmer  {d),  all 
concur  in  establishing^  this  principle ;   and  in  the  latter 
Abbott,  C.  J.,  said,  "  Here  the  navigation  runs  through 
fourteen  different  parishes,  and  the  whole  is  rated  in  one 
parish.     Now  having  decided  that  a  canal  is  ratable  in 
each  and  every  parish  through  which  it  passes,  it  follows 
that  this  rate  should  have  been  divided  into  fourteen 
different  portions,  instead  of  being  imposed  entirely  in 
one  parish.     If  this  were  not  so,  the  navigation  might 
be  rated  twioe  over.    The  principle  upon  which  this  is 

(a)  1  M.  &  S.  M>3.  (c)  1  M.  &  S.  634. 

(6)  14  East,  609.  (rf)  2D.&R.79S;  1  B.&C.546. 
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1899.         founded  is  very  plain  and  simple*.    I  have  the  utmost' 

^^T^'Cy^       reverence  for  the  leamins  of  the  Judges  who  decided* 
The  Kino  ^  ,      ^  ^    i_-        . 

V,  some  of  the  former  cases  upon  questions  of  this  nature. 

Lower  where  a  contrary  doctrine  has  been  held,  but  still,  of  late 
years,  the  Court  has  been  gradually  coming  to  what  is 
the  true  principle,  and  unquestionably  the  common 
sense  of  the  thing,  namely,  that  in  whatever  parish  the 
land  is  occupied,  as  land  covered  with  water,  and  is 
productive  of  profit  to  the  proprietor,  it  is  to  be  rated 
in  each  and  every,  parish,  according  to  the  profits  it  pro- 
duces, although  they  may  not  be  received  in  that  parish, 
but  in  another  and  different  parish,"  (a)  {^Parke,  J.  If 
in  one  parish  there  were  several  locks,  and  by  reason  of 
the  expense  of  erecting  and  maintaining  them^  there  were 
a  larger  sum  payable  than  in  other  parishes,  would  you 
say  that  the  charge  of  those  locks,  for  the  purpose  of 
ascertaining  the  rate,  should  be  made  with  reference  to 
the  expense  in  the  particular  parish,  or  with  reference 
to  the  general  fund  i]  To  the  general  fund,  certainly. 
The  locks  alone  might  in  many  cases  prove  to  be  a  loss 
in  the  particular  parish,  unless  the  expenses  were  charge- 
able to  the  general  fund.  Secondly,  the  lock  dues  must 
be  apportioned  in  the  same  manner  as  the  milage  dues. 
The  lock  duty  of  one  penny  per  ton  is  given  expressly 
in  lieu  of  the  milage  duty  of  three  halfpence  per  ton. 
If  the  one  constitutes  a  general  profit  divisible  among  all 
the  parishes,  why  should  not  the  other  i  The  locks  are 
a  part  of  the  canal,  and  the  lock  dues  are  merely  substi-r 
tuted  for  the  milage  dues  upon  that  particular  part  of 
the  canal.  The  other  locks  upon  this  canal  are  not 
distinguished  as  respects  the  toll  from  the  general  line 
of  the  navigation ;  the  toll  for  passing  through  them, 
therefore,  must  clearly  be  distributed  along  the  whole 
line  of  the  canal :  and  it  seems  difficult  to  say  why  a 

(fl)  2  D.  &  R.  797. 
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diiFerent  rule  should  be  applied  to  the  two  Severn  locks, 
the  toll  of  which  differs  from  that  of  the  others  only  in 
amount,  that  difference  of  amount  being  only  sufficient 
to  meet  the  increased  expense  of  maintaining  the  Severn 
locks.    [Parke,  J«  Suppose  these  locks  belonged  to  one 
person,  and  the  rest  of  the  canal  to  others,  where  should 
the  lock  dues  be  rated  i]    In  Lower  Mitton,  no  doubt; 
because  then,  though  the  profits  would  be  earned  by 
means  of  water  coming  along  the  whole  line  of  the  canal, 
it  would  not  come  from  his  land.     The  cases  in  which 
the  profits  of  a  lock  arising  exclusively  from  land  lying 
within  the  parish  have  been  held  to  be  wholly  ratable 
in  that  parish,  do  not  apply,  because  here  the  profits 
arise  in  part  from  land  lying  in  other  parishes.     Rex  v. 
Kingswinford  (a)  will  doubtless  be  relied   on  for  the 
other  side,  but  that  case  is  distinguishable  from  the  pre- 
sent, for  there  it  could. not  be  pretended  that  one  of  the 
three  canals  contributed  to  produce  the  toll  given  in  re- 
spect of  the  others.    That  decision,  therefore,  cannot 
affect  this  case;  and  though  it  may  be  endeavoured  to 
give  the  observations  of  Bayley,  J.  there  a  more  extended 
application  than  they  were  intended  to  have,  they  must 
be  construed  with  reference  to  the  circumstances  of  the 
particular  case:    if  they  were  understood  as  having  a 
more   general  application,   they  would  be  at  variance 
with  the  principle  laid  down  in  Rex  v.  Palmer  (6). 
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Skutt,  contr^.  The  case  of  Rex  v.  Kingswinford  (a) 
is  not  distinguishable  from  the  present,  and  shews  clearly 
that  the  company  should  be  rated  for  these  lock  dues 
wholly  in  the  hamlet  of  Lower  Mitton.  The  fallacy  of 
the  whole  argument  on  the  other  side  is,  that  it  assumes 
the  water  to  be  rated  instead  of  the  land.  If  that 
argument  is  well  founded,  every  parish  in  which  there 

(a)  lM.&R.20;7B.&C.23a.    (&)  2  D.&R.  793;  lB.kC.546. 
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is  the  smallest  contributory  stream,  may  rate  the  com* 
The  King     P^^J  ^^^  ^^^  proportion  of  its  meritorious  services  in 
V*  bearing  a  part  of  the  water,  the  whole  of  which,  it  is 

MiTTOK.  ^^id»  earns  these  dues ;  and  all  the  land  over  which  the 
Severn  passes,  from  its  source  in  Plialimmoa  to  the 
hamlet  of  Lower  Mitton,  will  be  entitled  to  participate 
in  these  dues,  because  a  part  of  the  water  by  which  they 
are  earned  is  supplied  by  the  Severn.  It  might  as  well 
be  contended  that  the  approaches  to  a  bridge  are  enti- 
tled to  participate  in  the  tolls  of  a  bridge,  because, 
without  those  approaches,  no  person  could  reach  the 
bridge,  and  no  toll  could  be  earned.  Rex  v«  Carding^ 
ton  (a)  is  decisive  upon  this  point.  Rex  v.  The  New 
River  Company  (b)  is  an  essentially  different  case :  there 
were  no  boats  there;  the  profit  was  derived  not  from 
the  use  of  the  water,  by  working  boats  along  the  canal, 
but  by  the  sale  of  the  water  itself.  In  Rex  v*  Palmer  (c), 
Abbott,  C.  J.,  said,  *^  This  is  very  different  from  the  case 
of  a  sluice.  In  that  case  the  tolls  become  due  for  the 
use  of  the  sluice  itself,  and  the  proprietor  must  con- 
tribute to  the  relief  of  the  poor  in  that  parish  where  the 
sluice  is  situate"  (d).  Here  the  toll  becomes  due  for 
the  use  of  the  lock,  and  the  same  consequence  follows. 

The  case  was  argued  on  a  former  day  in  these  sit* 
tings,  when  the  Court  took  time  for  consideration. 
Judgment  was  now  delivered  by 

Bayley,  J. — The  question  in  this  case  was,  whether 
the  profits  of  some  locks  which  were  situate  in  Lower 
Mitton,  were  ratable  in  all  the  different  parishes  through 
which  the  canal  to  which  they  appertained  ran,  in  pro- 
portion to  the  land  in  each  parish ;  or  whether  they 

(a)  Cowp.  581.  {c)  2  D.&R.793;  1  B.&C.546. 

(6)  1  M.  &  S.  503.  (d)  1  B.  &  C.  550. 
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were  to  be  rated  wholly  in  the  parish  in  which  the  locks         i8Q9. 

were  situate.     The  sessions  were  of  opinion  that  they      ^•**^/^^-' 
-  .    ,  ,  1         .    ,    1.         r  1  1        The  King 

were  to  be  rated  throughout  the  whole  line  of  the  canal,  v, 

proportionably  in  each  parish ;  and  we  are  of  opinion  ^^^t 
that  their  decision  was  wrong.  It  is  fully  established 
by  Rex  v.  Milton  (a),  and  Rex  v.  Palmer  (6),  that  the 
profits  of  a  canal  or  navigation  are  ratable  as  the  profits 
of  land  covered  with  water  in  the  particular  parish  in 
which  the  land  lies;  and  it  follows  from  thence,  and  was 
so  decided  in  JRe^r  v.  Kingsmnford  (c),  that  they  are 
ratable  in  each  parish  in  proportion  to  the  profit  which 
that  part  of  the  land  covered  with  water  which  lies  in  the 
parish  produces.  If  it  is  more  productive  in  some  than 
in  other  parts  of  the  canal,  either  because  there  is  more 
traflSc  or  because  larger  tolls  are  due  upon  it,  or  be* 
cause  the  outgoings  and  expenses  there  are  less,  it  must 
be  assessed  at  a  higher  proportionate  value.  It  was, 
however,  contended  that  there  is  a  distinction  between 
a  canal  or  navigation  and  a  lock^  and  that  a  lock  is 
profitable,  because  it  is  supplied  with  water  from  the 
rest  of  the  canal  lying  in  other  parishes.  This  argument, 
assuming  it  to  be  well  founded,  only  proves  that  a  part 
of  the  source  of  profit  is  derived  from  the  other  parishes 
through  which  the  canal  passes,  and  that  consequently 
a  part  only  of  the  lock  dues  ought  to  be  ascribed  to  those 
parishes ;  for  the  dues  are  payable  as  well  for  the  use 
of  the  water  derived  from  the  Severn  as  from  the  canal, 
and  also  for  the  use  of  the  soil  and  fixed  machinery  of 
the  locks ;  and  therefore  the  rule  adopted  by  the  sessions, 
even  according  to  the  argument  on  the  part  of  the  re- 
spondents, was  wrong.  We  are  of  opinion,  however, 
that  there  is  no  distinction,  as  to  its  ratability,  between 
a  lock  and  a  portion  of  a  canal  or  river  navigation ;  and 

(a)  3  B.  &  A.  113.  (c)  1 M.  &  R.  20;  7  B.  &  C.  235. 

{by  8  D.  &  R.  798 ;  1  B.  &  C.  546. 
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1829.        that  whether  the  subject-matter  of  the  occupation  be 
productive  in  itself,  or  rendered  productive  by  something 
V.  derived  from  another  parish,  or  by  being  used  in  con- 

MrrroN       junction  with  property  in  another  parish,  no  difference 
is  to  be  made  in  the  mode  of  rating.    Thus,  whether  the 
water  of  a  canal  be  derived  from  the  same  parish  or 
another  parish,  whether  conveyed  in  pipes  or  carts,  or 
by  engines,  makes  no  difference,  if  the  land  in  which 
it  is  placed   be  thereby  rendered  more  valuable.      It 
makes  no  difference  whether  it  remains  comparatively 
still  as  in  a  canal,  or  is  moving  continually  as  in  a  river, 
or  occasionally  as  in  a  lock ;  nor  does  it  make  any  dif- 
ference that,  unless  there  was  a  canal  in  another  parish 
connected  with  the  lock,  no  profit  would  be  gained.     It 
might  as  well  be  contended  that  the  profits  of  a  bridge, 
which  would  not  arise  unless  there  were  approaches  to 
it,  or  of  land  vfendered  more  valuable  by  roads  in  an 
adjoining  parish,  should  be  rated  in  part  only  in  the 
parish  in  which  such  bridge  or  land  is  situate.    The  same 
argument  would  apply  also  to  a  mill.     The  occupier  of 
a  mill  is  rated  in  respect  of  his  profits,  without  con- 
sidering from  whence   the   water  that   works  the   mill 
comes ;  if  he  is  obliged  to  pay  a  consideration  for  the 
use  of  that  water,  that  may  be  one  of  the  expenses  to 
be  deducted  out  of  the  profits  made  by  the  mill,  but 
still  it  would  not  vary  the  place  where  the  rate  is  to  be 
imposed.     The   order  of  sessions   must  therefore   be 
quashed,  and  the  sessions  must  rate  the  company  accord- 
ing to  the  annual  profit  or  value  which  the  subject  of 
occupation  within  the  parish  produces.     That,  generally 
speaking,  would  be  properly  estimated  at  the  rent  which 
a  tenant  would  give,  he  paying  poor  rates  and  the  ex- 
penses of  repairs,  and  the  other  annual  expenses  neces- 
sary for  making  the  subject  of  occupation  productive; 
and    a   further    deduction    from    that  rent  should    be 


MiTTON. 


TRINITY  TERM,  X  GEO,  IV.  433 

allowed,  where  the  subject  is  of  a  perishable  nature,  1829. 

towards   the  expense  of  renewing  or  reproducing    it.  ^'^^v^^-' 

This  is  the  rule  laid  down  in  Rex  v.  The  Duke  of  Bridge^  v. 

water's   Trustees  {a\  and  Rex  v.  Tomlinson  (b).     The  m^^^* 
case,  therefore,  must  be  referred  back  to  the  sessions, 
to  adjust  the  rate  upon  this  principle. 

Order  of  Sessions  quashed,  and  case  referred 
back  to  the  Sessions  accordingly. 

(a)  4  M.  &  R.  143 ;  9  B.  &  C.  68.    (b)  4  M.  &  R.  169;  9  B.&  C.  109. 


The  KiNG^  on  the  prosecution  of  the  Inhabitants  of  the 
Parish  of  Cottingham,  in  the  County  of  Northamp- 
ton,  V.  Sir  Richard  Brooke  de  Capel  Brooke, 
Bart. 

1  HE  defendant  appealed  i^ainst  a  rate  made  for  the  An  appeal 
relief  of  the  poor  of  the  parish  of  Cottingham,  in  the  ^"^nAT"" 
county   of  Northampton,   for  certain   saleable   under-  proundthatJ. 
woods  in  that  parish ;  and  the  sessions  confirmed  the  omitted  ^ai 

rate,  subject  to  the  opinion  of  this  Court  upon  the  fol-  ^^^  be  heard 

unless  notice 
lowmg  case : —  of  the  appeal, 

There  are  one  hundred  and  forty  acres  of  land,  called  ^"^  ^j   ^-^ 

.  .  ground  of  it, 

Lord  Sondes'  Park,  within  the  parish  of  Cottingham,  have  been 
in  respect  of  which  no  person  is  rated.  The  park  is  ^^*^  ^° 
in  the  occupation  of  Mr.  Peach,  as  tenant  to  Lord 
Sondes,  Evidence  was  offered,  on  the  part  of  the  ap- 
pellant, to  prove  that,  at  the  time  the  rate  was  made,  this 
land  was  profitably  occupied,  for  the  purpose  of  calling 
upon  the  Court  to  quash  the  rate,  on  the  ground  that 
no  person  was  rated  in  respect  of  it.  The  evidence  was 
objected  to  on  the  part  of  the  respondents,  as  it  had  not 
been  proved  that  notice  of  the  appeal  had  been  served 
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,^®^^      on  Mr.  Peach  or  Lord  Sondes.    Thti  evidence  was  re- 
TheKiuc    J€cted,    The  question  for  the  opinion   of  this   Court 
^-  was,  whether  or  not  the  evidence  ought  to  have  been 

admitted. 

Denman,  {Humfrey  and  M'Dowell  were  with  him,) 
in  support  of  the  order  of  sessions.  The  sessions  were 
right  in  refusing  to  bear  the  evidence.  The  41  Geo.  3, 
c.  23,  s.  6,  expressly  provides  that  persons  appealing 
against  any  rate  shall  give  notice  not  only  to  the  church- 
wardens or  overseers  of  the  poor,  but  to  all  other 
persons  interested  or  concerned  in  the  event  of  the 
appeal.    (Here  the  Court  stopped  him.) 

Miller,  contrd.  The  sessions  ought  to  have  heard 
the  evidence  and  tried  the  appeal.  The  17  Geo.  2,  c. 
38,  s.  6,  provides,  that  upon  all  appeals  from  rates, 
the  justices,  where  they  see  cause  to  give  relief,  shall 
amend  the  rate  in  such  manner  only  as  shall  be  neces- 
sary for  giving  such  relief,  without  altering  the  rate  with 
respect  to  other  persons  mentioned  in  it ;  but  if,  upon 
appeal  from  the  whole  rate,  it  shall  be  found  necessary 
to  quash  it,  then  they  shall  order  a  new  rate  to  be  made. 
That  statute,  s«  4,  requires  notice  of  appeal  to  be  given 
to  the  churchwardens  or  overseers  of  the  poor  only. 
It  was  at  first  thought,  with  reference  to  this  statute,  that 
whenever  an  alteration  in  the  rate  was  necessary  by 
adding  the  name  of  a  person  not  mentioned  in  it,  the 
justices  were  bound  to  amend  without  quashing;  Rex 
v.  Ringwoodia),  Rex  v.  Witney  (b)\  but  a  contrary 
opinion  has  since  prevailed^  Rex  v.  Andover  (c).  Rex 
v.  Darlington  {d).  Then  the  41  Geo.  3,  c.  93,  s.  6, 
provides,  that  the  justices  shall  not  upon  appeal  amend 

(a)  Cowp.  326.  (c)  Cowp.  550. 

\h)  5  Burr.  2634;  ?  W.  Bl.  709.    (rf)  6  T.  R.  468. 
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ai  rate,  by  adding  the  name  of  a  person  improperly        1899. 

omitted,  unless  notice  has  been  given  to  that  person:     ^T^^C*^ 
-        .     ,  t  1  •  The  KiKO 

but  It  does  not  therefore  follow  that  the  appeal  is  not  v. 

to  be  heard  where  such  notice  has  not  been  given;  for  Brooke. 
such  an  omission  vitiates  the  rate^  and  it  ought  to  be 
quashed.  Here  it  appears  that  a  certain  tract  of  land 
was  ratable^  and  was  not  rated.  [Bayley,J.  We  cannot 
tell  that  it  was  ratable;  the  question  is,  whether  the 
appellant  was  entitled  to  go  into  his  case,  and  prove  it 
ratable.]  It  is  clear  that  he  was,  for  the  purpose  of 
quashing  the  rate ;  notice  to  the  occupier  is  only  neces* 
sary  where  the  object  is  to  amend  the  rate.  [Bayley,  J. 
In  Rex  V,  Ambleside  {a)  it  was  held,  that  the  proper 
course  in  such  a  case  is  to  amend  the  rate,  and  not  to 
quash  it.]  But  in  a  later  case.  Rex  v.  The  Hull  Dock 
Company  {b\  it  was  held,  that  in  -such  a  case  the  onus 
does  not  lie  upon  the  appellant  to  give  the  sessions 
the  means  of  amending  the  rate,  but  that  it  is  the  duty 
of  the  parish  officers  to  do  so.  [Bayley,  J.  But  you 
had  no  right  to  proceed  at  all.  You  were  not  in  a  con- 
dition to  do  so.  You  had  given  no  notice  to  the  parties, 
who  had  a  right  to  cross-examine  your  witnesses,  and  ^ 
to  be  heard  for  themselves,  Parke,  J.  If  you  are  right, 
you  may  always  in  such  a  case  insure  the  quashing  of  a 
rate  by  omitting  to  give  notice  to  the  parties  interested. 
Bayley,  J.  The  present  argument  is  directly  against  the 
words  of  the  41  Geo,  3,  c.  23,  s.  6.]  In  Rex  v.  Jber^ 
avon  (c)  this  Court  confirmed  an  order  of  sessions  for 
quashing  a  rate,  for  the  reason  now  suggested,  although, 
one  of  the  objections  to  the  appeal  was,  that  the  parties 
interested  had  no  notice.  [Bayley,  J.  It  did  not  appear 
there  with  certainty  that  the  corporation  were  not  the 
proper  persons  to  be  served  with  notice,  and  they  had 
notice.]  The  omission  bere  made  the  rate  bad ;  there- 
(a)  16  East,  380.  (6)  5 D.  &  R. 359;  3  B.  & C.  516.  (c)  5  East,  453. 
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fore  the  sessions  should  have  heard   the  appeal  and 
.jijj^"j^^     quashed  the  rate ;  then,  when  a  new  rate  was  made,  all 
V.  the  parties  to  be  affected  by  it  would  have  had  notiee. 


Brooke. 


Bayley,  J. — I  am  of  opinion  that  the  case  of  Rex 
V.  Aberavon  (a)  is  an  authority  against  the  argument  ad- 
dressed to  us  on  the  part  of  the  appellant  in  this  case. 
There,  the  notice  of  appeal  was  given  to  the  corporation 
at  large,  as  the  parties  interested,  the  ground  of  appeal 
being  that  certain  lands,  said  to  be  occupied  by  them, 
were  not  rated.  It  was  contended  on  the  other  side 
that  they  were  not  the  occupiers,  but  that  there  was  an 
actual  occupation  by  certain  burgesses  and  widows  of 
burgesses ;  and  the  question  arose,  whether  the  Court 
could  quash  or  amend  the  rate  in  the  absence  of  notice 
to  them.  Lord  Ellenborough  said,  **  The  case  is  very 
loosely  and  inaccurately  drawn.  We  ought  to  have  the 
right  of  enjoyment  more  distinctly  stated.  It  does  not 
appear  whether  the  burgesses  who  turned  stock  on  the 
common  did  so  in  right  of  their  franchise,  or  by  per- 
mission of  the  corporate  body.''  The  Court  were  then 
about  to  send  the  case  back  to  the  sessions  to  be  re- 
stated, in  order  to  see  whether  the  burgesses  were  the 
occupiers  or  not;  which  must  clearly  have  been  upon 
the  principle  that  the  occupiers  ought  to  have  had  notice 
of  the  appeal.  But  Lord  Ellenborough,  after  considera* 
tion,  said,  "  I  think  we  may  deal  with  the  case  as  it  is. 
Here  is  a  large  tract  of  property  producing  profit,  which 
is  liable  to  be  rated,  and  no  person  is  in  fact  rated  for 
it.  This  property  is  stated  to  belong  to  the  corpora- 
tion, and  it  may  be  doubtful  whether  the  occupation 
shewn  be  their  occupation  or  that  of  individuals.  Under 
such  circumstances  I  cannot  say  that  the  sessions  have 
done  wrpng  in  quashing  the  rate."     Prior  to  the  passing 

(0)  5  East,  453> 
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of  the  17  Geo.  2,  c.  38,  wherever  any  person  was  im- 
properly omitted  in  a  rate,  the  Court  of  Quarter  Sessions     x^elKiiio 
were  bound  to  quash  it.     That  state  of  the  law  pro-  v. 

duced  inconveniences,  for  remedying  which  that  statute 
was  passed,  which,  however,  though  it  gave  the  sessions 
power  to  amend,  made  no  provision  for  giving  notice 
to  the  person  whose  name  was  omitted.  It  being  after- 
wards thought  unjust  that  a  party  should  be  affected  by 
having  his  name  inserted  in  a  rate  without  notice,  the 
statute  41  Geo.  3,  c.  23,  was  passed  to  remedy  that  evil. 
The  preamble  of  that  statute  recites,  that  by  the  17 
Geo.  £,  c.  38,  power  was  given  to  justices  upon  appeals 
from  rates,  where  they  should  see  just  cause  to  give 
relief,  to  amend  the  same  in  such  manner  only  as  should 
be  necessary  for  giving  such  relief,  without  altering  such 
rates  with  respect  to  other  persons  mentioned  in  the 
same.  But  if  Mr.  Mi/ler's  argument  were  to  prevail, 
the  sessions  would  no  longer  have  the  option  of  amend- 
ing rates;  they  would  in  all  cases  of  omission  be  com- 
pellable to  quash  them,  and  thus  the  number  of  appeals 
would  be  doubled.  The  sixth  section  of  the  41  Geo.  3, 
c.  23,  however,  is  general,  and  applies  equally  to  all 
cases,  whether  of  amending  or  of  quashing  rates.  It 
provides,  in  plain  unequivocal  terms,  that  if  any  person 
shall  appeal  against  any  rate,  because  any  other  person 
is  omitted  to  be  rated  therein,  the  person  so  appealing 
shall  give  notice  of  appeal  in  writing  to  the  other  person 
so  interested  in  the  event  of  such  appeal.  In  the  present 
case,  therefore,  it  is  clear  that  such  a  notice  of  appeal 
was  necessary;  and  that  not  having  been  given,  I  am  of 
opinion  that  the  course  pursued  by  the  justices  at  ses- 
sions was  right,  and  that  their  order  must  be  confirmed. 

LiTTLEDALE,  J.,  and  Parke,  J.,  concurred. 

Order  of  Sessions  confirmed. 
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^J^^  The  Kino  v.  The  Inhabitants  of  Witherly. 

An  unsuc-        TWO  justices,  by  their  order,  removed  Thomas  Oxford 

foTthi  ap*'''*'  *°^  •*"  ^^'®  *"^  children  from  the  parish  of  Witherly 
pointmeDt  of  to  the  parish  of  Hinckley,  both  in  the  county  of  Lei- 
1808  madeio  ^^^^^'      ^^  appeal,  the   sessions  quashed   the  order, 

the  parish         subject  to  the  opinion  of  this  Court  upon  the  following 

chest,  and 

among  the         case : 

Sftpers  of  B.  The  pauper  was  bound  apprentice  to  William  Hur.st, 

eceased,  who  .  r     r  rr         ^ 

bad  acted  as  m  the  appellant  parish,  to  the  business  of  a  framework- 

wba  had  acted  '^'""^'''  ^y  indenture  bearing  date  6th  July,  1802,  which 

as  overseer  in  witnessed,  that   TAomas  Goo^fm^TTi,  churchwarden  of  the 

issu^dent  parish  of  Hinckley,  and  Robert  White,  overseer  of  the 

prima  facie       poor  of  the  said  parish,  by  and  with  the  consent  of  two 

evidence  of  the  *      . 

loss  of  the        justices,  &c.,  had  put  and  placed  the  pauper,  a  poor  boy 

apoointment,  ^f  jjjeir  parish,  aged  eleven  years  or  thereabouts,  ap- 
evidenceofits  prentice  to  William  Hurst,  until  he  should  attain  his 
¥^thou?pro-  '8®  ^f  twenty-one  years.  This  indenture  was  regularly 
ducingthepro-  allowed  by  two  justices,  and  was  executed  by  Goodman, 
wtll  of -rf!  or      White,  and  Hurst. 

of  ^-  Under  this  indenture  the  pauper  served  five  years  in 

the  parish  of  Hinckley.  The  respondents  admitted 
that  the  parish  chest  of  Witherly  had  been  searched,  and 
that  nothing  relating  to  the  appointment  of  overseers 
for  the  year  when  the  indenture  was  executed,  had  been 
found. 

The  appellants  contended  that  only  one  overseer  had 
been  appointed  for  Witherly  in  that  year,  and  in  order 
to  dispose  of  the  original  appointment  of  White,  in  con- 
formity with  the  case  of  Rex  v.  Stoke  GoldiNg  (a),  they 
called  one  Fox,  who  stated  that  White  was  dead ;  that 
his,  the  witness's,  father  was  White's  executor,  and  was 

00  1  B.&A.  173. 
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also  dead;  that  witnesses  reason  for  saying  his  father  was        1329. 

executor  to  White  was,  because  he  acted  as  such^  and 

because  witness  always  understood  he  was  left  so  by 

the  will.    To  this  evidence  the  respondents  objected,    Wjtherly. 

but  it  was  admitted  by  the  sessions.    The  witness  also 

produced  a  letter  from  a  son  of  White,  addressed  to 

witness's  father^  expressing  satisfaction  that  he  was  left 

in  trust;  which  letter  was  received  in  evidence  subject 

to  the  same  objection.     Witness  further  stated  that  he 

bad  searched  his  father's  papers  in  the  presence  of  his 

mother,  who,  as  witness  stated,  was  his  father's  executrix^ 

but  that  he  found  no  appointment  of  Jfhite  as  overseer 

of  Witherly  among  them. 

The  sessions  thought  that  sufficient  search  for  the 
appointment  had  been  made,  and  after  hearing  parol 
evidence  to  prove  that  only  one  overseer  had,  in  fact, 
been  appointed  for  Witherly  in  the  year  in  question, 
quashed  the  order  for  insufficiency  in  the  indenture. 

Humfrey,  in  support  of  the  order  of  sessions.  The 
decision  of  the  sessions  was  right.  All  the  means  of 
procuring  primary  evidence  had  been  exhausted,  and  the 
secondary  evidence,  therefore,  was  admissible.  All  that 
was  laid  down  as  requisite  to  be  done  in  Rex  v.  Stoke 
Goldifig  (a),  was  done  in  the  present  case.  In  that  case 
no  notice  had  been  given  to  the  overseer,  who  was 
living,  to  produce  the  appointment;  in  this  case,  the 
overseer  being  dead,  search  for  the  appointment  had 

(a)  There,  the  iDdenture  had  shewn  to  have  been  had  re- 
b(;en  signed  by  only  one  over-  course  to ;  and  that  a  notice  to 
seer;  and  it  was  held,  that  be-  the  appellants  to  produce  all 
fore  parol  evidence  of  there  books,  papers,  &c.,  was  not  suf- 
having  been  only  one  appointed  ficient,  but  that  the  officers  them- 
in  that  year  could  be  allowed,  selves  should  have  been  sub- 
all  the  means  of  procuring  the  poenaed.  1  B.  &A.  173. 
written    appointment    must   be 
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1899.  been  made  with  his  executor;  and  it  was  admitted  that 

!^!r^^^  the  parish  chest  of  Witherly  had  been  searched  for  the 

V.  same  purpose  m  vam.     But  it  will  be  contended  on  the 

Witherly.  q^^^  ^j^g^  tjjat  the  person  with  whom  search  was  made 

was  not  satisfactorily  proved  to  have  been  the  executor 
of  the  overseer.  It  was  proved  that  he  had  acted  as 
executor,  and  that  is  sufficient  in  a  case  like  the  present. 
It  was  further  proved  that  he  had  possession  of  the 
overseer's  papers,  and  that  among  those  papers  the  search 
was  made.  There  was,  therefore,  reasonable  presump- 
tion that  the  appointment  had  been  lost,  and  then  parol 
evidence  of  its  contents  became  admissible.  The  letter 
which  was  found  by  the  executor  among  the  papers  of 
the  deceased  was  also,  under  the  peculiar  circumstances 
of  this  case,  properly  received  in  evidence,  for  it  went 
to  shew  not  only  that  he  had  acted  as  executor,  but  that 
he  had  done  so  with  the  knowledge  and  approbation  of 
the  relatives  of  the  deceased.  Strict  proof  is  not  re- 
quired in  cases  of  this  description :  Rex  v.  Stourbridge  {a). 

Hildyard,  contr^.  The  sessions  have,  in  effect,  found 
as  a  fact,  that  the  parishioners  of  Witherly,  contrary  both 
to  law  and  usage,  appointed  only  one  overseer  for  the 
year  in  question.  So  improbable  a  feet  ought  to  have 
been  proved  by  strict  and  positive  evidence,  which  it  is 
admitted  it  was  not  in  the  present  case.  Rex  v.  Stour- 
bridge  was  a  very  different  case  from  this.  There  the 
indenture  had  been  entrusted  to  a  person  deceased,  for 
the  purpose  of  carrying  it  to  the  parish  officer,  and  it  was 
presumed,  first,  that  the  messenger  had  done  his  duty 
and  delivered  the  indenture  to  the  parish  officer;  and 
secondly,  that  the  indenture,  not  being  to  be  found  in 
the  parish  chest,  had  been  lost;  both  of  which  were 
natural  and  warrantable  presumptions.     Here,  the  ap- 

(«)  S  M.  &  R.  43;  8  B.  &  C.  96. 
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pointment  not  being  to  be  found  in  the  parish  chest> 
and  the  overseer  being  dead,  the  executor  of  the  overseer 
was  undoubtedly  the  proper  person  with  whom  to  make  v. 

a  search.  But  there  was  no  proof  here  that  the  person 
whose  papers  were  examined  had  been  the  executor  of 
the  overseer.  None  of  the  overseer's  papers  were  found 
among  those  of  the  supposed  executor.  [Bayley,  J.  It 
is  possible  that  he  may  have  left  no  papers  behind  him.] 
The  probate  ought  to  have  been  produced;  that  is  the 
only  legal  proof  of  a  man's  being  executor.  \hittledah,i. 
It  was  proved  that  he  had  acted  as  executor.]  ^  There 
was  no  fact  whatever  proved  that  led  to  the  inference 
that  he  had  bad  the  actual  custody  of  the  papers  of  the 
deceased,  and  there  was  no  regular  evidence  of  his 
having  had  the  legal  custody  of  them.  All  the  facts 
that  appeared  might  have  applied  to  an  executor  de  son 
tort,  while  there  was  an  executor  of  legal  right  existing. 

Bay  LEY,  J. — I  do  not  think  the  letter  was  properly 
received  in  evidence,  but  I  think  enough  was  done  to 
render  the  secondary  evidence  admissible.  It  was  proved 
that  the  only  overseer  who  signed  the  indenture  was 
dead;  that  a  person,  who  was  also  dead,  had  acted  as 
his  executor;  and  that  the  papers  of  that  person  had 
been  searched  for  the  appointment  of  overseers  without 
effect.  It  was  admitted  that  the  parish  chest  had  been 
searched,  and  that  no  appointment  could  be  found  there. 
For  such  a  purpose  as  this,  strict  proof  of  executorship 
is  not  requisite.  It  is  said  that  the  pi*obate  ought  to 
have  been  produced,  but  the  papers  of  a  deceased  per- 
son may  lawfully,  and  frequently  do,  pass  into  the  pos- 
session of  the  executor  before  probate.  It  is  not,  there- 
fore, necessary  to  produce  the  probate  in  order  to  shew 
that  a  person  acting  as  executor  has  the  legal  custody  of 
the  papers  of  the  deceased.     I  am  of  opinion  that  the 
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evidence  was  sufficient,  and  that  the  order  of  sessions 
is  right. 

LiTTLEDALE,  J. — T  am  of  the  same  opinion.  There 
was  no  proof  that  any  executor  existed,  but  there  was 
proof  that  a  person  had  acted  as  executor ;  and  among 
his  papers,  he  being  dead,  search  for  the  appointment 
was  made.  That  was  enough  to  warrant  the  presump- 
tion that  that  person  was  the  executor,  and  would  have 
had  the  custody  of  the  document  if  it  had  been  in  ex- 
istence. 


Parke,  J. — I  am  also  of  the  same  opinion.  I  think 
that,  for  a  purpose  like  this,  search  among  the  papers  of 
a  person  who  had  acted  as  executor,  was  sufficient. 
Conclusive  evidence  of  the  loss  of  the  document  was  not 
necessary.  There  was  primi  facie  evidence  of  it  here, 
and  that  was  sufficient  to  let  in  the  parol  testimony. 

Order  of  Sessions  confirmed. 


The  King  t;.  The  Undertakers  of  the  Aire  and  Calder 

Navigation. 

An  act  of  par-  B  Y  a  rate  made  for  the  relief  of  the  poor  of  the  town- 

ship  of  Brotherton  m  the  West  Ridmg  of  the  county  of 
York,  the  defendants  were  assessed  in  the  sum  of  150/. 
on  a  total  annual  value  of  2000/.,  as  occupiers  and  owners 

that  purpose     ^^  ^^^  ^^^  ^^  canal,  and  that  part  of  the  River  Aire  lying 

to  scour  and 

cleanse  the  river  and  to  dig  and  cut  the  hanks.  Another  act  recited  that  the  legal 
estate  and  interest  in  the  navigation  of  the  same  river,  and  in  certain  lands  and 
buildings,  was  vested  in  trustees,  whom  it  empowered  to  sell  and  convey  in  fee  the 
said  lands  and  buildings,  and  to  mortgage  in  fee  the  said  navigation,  and  the  said 
lands  and  buildings : —  Held,  that  neither  of  these  acts  vested  the  soil  of  the  bed  of 
the  river  in  the  undertakers,  and,  therefore,  that  they  were  not  ratable  to  the  poor  as 
the  owners  or  occupiers  of  the  river. 


powered  cer- 
tain under- 
takers to  make 
navigable  a 
river,  and  for 
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within  the  township  of  Brotherton»  dams^  locks^  weirs,        ^^^^• 

and  toll  dues  or  rates.     On   appeal^  the  seasions  con-     jj^^  g^^,^ 

firmed  the  rate,  subject. to  the  opinion  of  this  Court  v. 

^t     r  tt      •  Aire  and 

upon  the  following  case: —  Caldeb 

By  an  act  of  10  &  11  IV.  3,  for  making  and  keeping  Navigation. 
navigable  the  rivers  Aire  and  Calder,  in  the  county  of 
York^  certain  persons  therein  named  were  empowered, 
at  their  own  proper  costs,  tQ  make  navigable  and  pass- 
able with  barges,  boats,  lighters,  and  other  vessels,  the 
said  rivers  Aire  and  Calder,  from  Weeland  up  to  the 
towns  of  Leeds  and  Wakefield,  and  for  that  purpose  to 
cleanse,  scour,  open,  enlarge  or  straighten  the  said  rivers 
or  either  of  them,  and  to  dig  or  cut  the  banks  of  the 
same,  and  to  make  new  or  larger  cuts,  trenches,  or  pas- 
sages for  water  in,  upon,  or  through  the  lands  or  grounds 
adjoining  or  lying  contiguous  to  the  said  rivers,  or  either 
of  them,  as  they  should  think  fit  or  necessary  for  the 
better  carrying  on  and  effecting  the  said  undertaking; 
and  to  build,  erect,  set  up  and  make  upon  the  lands 
adjoining  to  the  said  rivers,  or  either  of  them,  locks, 
weirs,  turnpikes,  pens  for  water,  cranes,  wharfs  and 
warehouses,  where  the  said  undertakers,  their  heirs  or 
assigns,  should  think  fit.  And  it  was  enacted,  that  for 
and  in  consideration  of  the  great  expenses  which  the 
undertakers,  their  heirs  or  assigns,  would  be  at,  not 
only  in  making  the  said  rivers  navigable  as  aforesaid, 
but  also  in  repairing  and  keeping  the  said  rivers  navi* 
gable  and  useful  for  the  said  navigation,  it  should  be 
lawful  for  the  said  undertakers,  their  heirs,  executors, 
administrators,  and  assigns,  and  no  others,  from  time  to 
time  and  at  all  times  thereafter,  to  demand  and  take  from 
all  persons  that  should  send  down  or  receive  up  any 
packs  or  trusses  of  cloth,  or  other  merchandizes,  wares, 
or  commodities  whatsover  that  should  be  conveyed  up 
or  down  the  said  rivers,  or  either  of  them,  the  rates  and 
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1829.         tolls  thereinafter  mentioned;  saving  and  always  reserving 

,^!r^X^       ""^^  ^^^  corporation  of  Pontefract,  in  the  county  of 

V.  York,  and  to  all  other  person  and  persons,  their  respec- 

Calder'^      tive  heirs^  successors  and  assigns,  all  royalties  and  rights. 

Navigation,  and  privileges  of  fishing,  and  other  dues  and  duties,  in 

or  upon  the  said  rivers,  or  either  of  tbem. 

By  an  act  of  14  Geo.  3,  for  amending  the  act  of  10  & 
11  fV.3,  it  was  enacted,  that  it  should  be  lawful  for  the 
said  undertakers,  at  all  times,  at  their  discretion,  to 
cleanse,  scour,  deepen,  enlarge,  straighten,  contract,  and 
improve,  and  in  a  good  navigable  state  to  keep  and  pre- 
serve, by  all  necessary  and  proper  works,  ways,  and 
means,  as  well  the  ^aid  several  cuts  and  canals,  and  every 
of  them,  as  also  the  cuts  made  under  the  authority  of 
the  said  act  of  W.  3,  and  the  channels  and  courses  of  the 
said  rivers  Aire  and  Calder,  and  the  beds  thiereof  respec- 
tively, not  only  from  the  said  towns  of  Leeds  and  Wake- 
field to  the  place  called  Weeland,  but  also  from  Weeland 
to  the  conflux  or  conjunction  of  the  said  river  Aire  with 
the  river  Ouze;  and  to  remove  all  beds  of  earth,  soil, 
sand,  gravel  and  stone,  and  all  other  obstructions  and 
impediments  whatsoever,  which  anywise  obstructed  the 
said  navigation,  either  in  haling,  sailing,  or  towing  of 
boats,  barges,  &c.,  with  men,  horses,  or  otherwise ;  and 
also  to  build  and  set  up,  or  make,  over,  across,  or  in  the 
said  cuts,  canals  and  channels  or  courses  of  the  said  rivers 
Aire  and  Calder,  and  upon  the  lands  and  grounds  adjoin- 
ing or  near  unto  the  same,  such  and  so  many  bridges, 
tunnels,  culverts,  locks,  sluices,  flood-gates  and  other 
gates,  pens  for  water,  weirs,  jetties,  weigh-beams, 
winches,  cranes,  engines  and  other  works,  as  should  be 
thought  necessary  or  convenient  for  the  said  navigation. 

By  s.  1 10  of  the  said  act,  after  reciting  that  the  legal 
estate  and  interest  in  the  then  present  navigation  of  the 
said  rivers,  with  the  works  and  appurtenances  of  navi- 
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gation  thereunto  belonging,  and  the  tolls  and  duties  by 

the  said  former  act  granted,  and  divers  messuages,  mills,     rpjj^  Kino 

warehouses,  buildings,  lands,  tenements  and  heredita-  v, 

^^  .Atre  and 

ments,  stood  vested  in  Sir  W.  Milner,  Jeremiah  Dixon,  Calder 
Richard  Wilson  and  Richard  Burton,  and  their  heirs ;  Navioatiow. 
that  is  to  say,  one  full  moiety  or  half  part  of  all  the 
premises  to  the  use  and  behoof  of  the  said  Sir  W,  Milner 
and  Jeremiah  Dixon,  their  heirs  and  assigns,  for  ever ; 
and.  the  other  full  moiety  or  half  part  of  all  the  premises 
to  the  use  and  behoof  of  the  said  Richard  Wilson  and 
Richard  Burton,  their  heirs  and  assigns,  for  ever;  never-- 
theless  upon  trust  for  themselves  and  the  rest  of  the 
undertakers  of  the  said  navigation,  their  heirs  and  assigns; 
it  was  enacted,  that  all  and  every  the  lands  and  heredita- 
ments to  be  purchased  by  the  undertakers,  their  heirs  and 
assigns,  or  for  which  any  sum  or  sums  of  money  should 
be  assessed  under  and  by  virtue  of  that  act,  should, 
upon  payment  of  the  purchase-money  for  the  same,  or 
the  sum  or  sums  so  to  be  assessed  in  satisfaction,  be  con- 
veyed unto,  or  otherwise  should,  together  with  all  the 
rates,  tolls  and  duties  by  the  now  reciting  act  granted, 
and  the  said  cuts  and  canals,  and  every  of  them,  and  all 
other  the  works  of  navigation  to  be  made  by  virtue  of  the 
powers  thereof,  stand  and  be  vested  in  the  said  Sir  TF. 
Milner,  Jeremiah  Dixon,  Richard  Wilson,  and  Richard 
Burton,  their  heirs  and  assigns,  for  ever,  upon  the  like 
or  the  same  trusts,  and  to  and  for  the  like  uses,  intents 
and  purposes,  and  subject  to  such  or  the  same  con- 
ditions, provisoes,  restrictions  and  agreements,  in  all 
respects  whatsoever,  as  they  the  said  Sir  TF»  Milner,  J, 
Dixon,  R.  Wilson,  and  R.  Burton  then  stood  seised  of 
the  said  then  present  navigation,  tolls  and  duties  granted 
by  the  said  former  act,  and  the  messuages,  mills,  ware- 
houses, buildings,  lands,  tenements  and  hereditaments 
aforesaid;  and  to,  for  and  upon  no  other  use,  trust, 

VOL.  II.  II    H 
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18S9.        intent,  or  purpose  whatsoever.     And  by  the  said  act, 

^"^^^^^^      after  recitiner  that  the  said  undertakers  stood  indebted  in 
The  Kino       ,.  ^  ^  ,  .  , 

t;.  divers  sums  of  money  on  the  account  of  several  pur-* 

AiEE  AND     chases  by  them  made  or  contracted  for,  of  certain  mes- 

Calder  •' . 

Navigation,  suages,  mills,  lands  and  tenements  upon  or  near  to  the 
said  navigation,  and  upon  other  accounts  concerning 
the  same ;  and  also  reciting  that  the  defending  the  pro- 
perty of  the  undertakers,  and  the  obtaining  that  act,  had 
been,  and  the  making  and  executing  the  several  pro- 
posed cuts,  canals  and  other  works  for  the  improvement 
of  the  navigation,  would  be  attended  with  considerable 
expense,  and  it  might  become  necessary  for  the  said 
undertakers  to  raise  money,  as  well  for  defraying  such 
debts  and  expenses,  as  for  making  future  purchases  and 
improvements  in  their  said  navigation ;  it  was  enacted, 
that  it  should  be  lawful  to  and  for  the  trustees  in  whom 
the  legal  estate  and  interest  of  the  said  navigation  and 
premises  should  be  then  vested,  and  they  the  said  trus- 
tees, and  their  heirs,  were  thereby  empowered  and  di- 
rected, by  any  deed  or  deeds  to  be  by  them  executed  in 
the  presence  of  two  or  more  credible  witnesses,  as  well 
to  sell  and  convey  in  fee  simple  such  messuages,  mills, 
lands,  or  tenements,  belonging  to  the  said  undertakers, 
their  heirs  and  assigns,  as  should  be  directed  to  be  sold 
and  conveyed  as  aforesaid,  as  to  grant,  demise,  convey 
and  assure  in  fee,  or  for  any  term  or  number  of  years  by 
way  of  mortgage,  as  well  the  said  navigation  and  the 
tolls,  rates  and  duties  of  the  same,  as  also  all  or  any 
messuages,  mills,  lands,  tenements  and  hereditaments, 
being  the  undivided  property  or  estate  of,  or  which 
should  thereafter  belong  to,  the  undertakers,  their  heirs 
or  assigns,  or  any  part  or  parts  thereof,  as  a  security  for 
the  repayment  of  all  sums  of  money  to  be  raised  or 
borrowed,  unto  such  person  and  persons  respectively,  or 
his,  her,  or  their  trustee  or  trustees,  as  should  be  willing 
to  advance  and  lend  the  same. 
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Ill  pursuance  of  the  powers  coutained  in  the  said  acts 
of  parliament^  the  undertakers  of  the  navigation  of  the      xhe  King 
rivers  Aire  and  Calder  have  made  the  said  rivers,  and  v, 

.n.TRE   AND 

Still  maintain  the  same  navigable  and  pa&sable  in  the  Caldbr 
manner  directed  by  the  acts.  The  river  Aire  passes  Navigation. 
through  the  respondent  township.  The  river  navigation 
in  that  township  is  of  the  length  of  5428  yards.  In  one 
part  of  the  river  in  that  township  there  is  a  weir  across 
the  river,  and  a  side  cut  with  locks  for  the  purpose  of 
passing  boats  and  barges  from  the  higher  level  above  to 
the  lower  level  below  the  weir.  The  side  cut  is  of  the 
length  of  186  yards^  and  had  been  made  by  the  under- 
takers of  the  navigation  in  pursuance  of  the  powers  given 
them  for  that  purpose  by  the  act  of  W.  3,  The  under* 
takers  of  the  navigation  of  the  Aire  and  Calder  had  never 
before  been  rated  to  the  poor  in  the  township  of  Bro- 
thertoD,  in  respect  of  the  navigation,  or  of  their  dams^ 
locks,  weirs,  or  the  tolls  arising  therefrom;  but  have  been 
for  many  years,  and  antecedently  to  the  passing  of  the 
act  of  14  Geo.  3,  rated  in  respect  of  the  tolls  of  their 
navigation  in  the  townships  of  Leeds  and  Wakefield. 
The  tolls  due  in  respect  of  goods  carried  along  the 
navigable  channel  in  the  township  of  Brotherton  amount 
to  the  sum  at  which  the  appellants  are  rated,  but  the 
proportion  due  in  respect  of  the  passage  along  that 
portion  of  the  navigable  channel  which  consists  of  an 
artificial  cut  falls  far  short  of  that  sum.  No  tolls  are 
received  in  the  township  of  Brotherton.  The  appellants 
contended  that  they  were  not,  under  the  circumstances, 
liable  to  be  rated  for  the  relief  of  the  poor  in  the  town- 
ship of  Brotherton,  in  respect  of  the  cut  or  canal,  or 
that  part  of  the  river  Aire  lying  in  Brotherton,  or  the 
dams,  locks  and  weirs,  tolls,  dues,  or  rates, or  any  of  them; 
or,  at  least,  that  they  were  not  ratable  in  respect  of  ne 
part  of  the  river  Aire  lying  in  Brotherton,  or  the  tolls, 

H  H  2 
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1899.        dues,  or  rates ;  and  that  the  rate  was  bad,  as  including 

S^"^^^      conjointly  various  matters,  some  of  which  were  clearly 
Tlje  Kino  J         J  '  .  .  ,     ,  , 

V.  not  ratable,  and  for  not  statmg  explicitly  how  much  was 

Aire  and  i^j^j  ^^  ^^^^  sub]ect*niatter  of  assessment.  The  sessions. 
Navigation,  however,  were  of  opinion  that  the  appellants  were,  under 
the  circumstances  stated,  liable  to  be  rated  in  respect  of 
the  navigable  channel;  and  they  confirmed  the  rate 
generally,  subject  to  the  opinion  of  this  Court  upon  the 
whole  case. 

J.  Williams  and  Archbold,  in  support  of  the  order  of 
sessions.  The  question  is,  whether  this  case  can  be 
distinguished  from  those  of  Rex  v.  The  Mersey  and  Irwell 
Navigation  (a),  and  Rex  v.  The  Avon  Navigation  {b) ; 
in  other  words,  whether  the  acts  of  parliament  vest  the 
soil  of  the  bed  of  the  river  in  the  undertakers  of  this 
navigation,  or  give  them  an  easement  only :  because,  in 
the  latter  case,  it  must  be  admitted  upon  the  authorities 
cited,  that  they  are  not  ratable  to  the  relief  of  the  poor. 
Now,  the  first  act  of  parliament,  9  &  10  TF.  3,  undoubt- 
edly does  not  vest  the  soil  of  the  bed  of  the  river  in  the 
undertakers ;  and  if  the  case  rested  on  that  statute  only, 
it  could  not  be  contended  that  the  powers  given  in  this 
case  were  greater  than  those  given  to  the  Mersey  and 
Irwell  Navigation  Company,  namely,  powers  of  entering 
for  the  purpose  of  making  and  maintaining  the  naviga- 
tion, which  have  been  held  to  constitute  an  easement 
only.  But  the  subsequent  statute  of  14  Geo,  S,  it  is 
submitted,  goes  further,  and  does  vest  the  soil  in  the 
undertakers.  The  110th  section  recites  that  the  legal 
estate  and  interest  in  the  (then)  present  navigation  of  the 
said  river,  with  the  works  and  appurtenances  of  naviga* 
tion  thereunto  belonging,  and  the  tolls  and  duties  by  the 

(«)  4M.&R.  84;  9  B.  &  C.        (6)4M.&R.23;  9B.&C.114, 
95.  -  per  nomen  Her  v.  Thomas, 
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former  act  granted,  and  divers  messuages,  mills,  ware-         1829. 

houses,  buildings,  lands,  tenements,  and  hereditaments,     ^     '^^ 
,    .  ,        .  ,       .    .        The  Kino 

ztood  vested  in   certam    persons   therem   named,   their  t;. 

heirs  and  assigns,  for  ever,  upon  trust  for  themselves  c'^fDEo^ 
and  the  rest  of  the  undertakers.  Now  the  word  "  navi-  NavIoation. 
gation"  imports  the  actual  soil  and  bed  of  the  river; 
not  the  mere  right  of  using  the  river  for  the  purpose  of 
passing  over  it.  By  another  section,  the  trustees  in 
whom  the  legal  estate  and  interest  in  the  said  navigation 
and  premises  should  be  then  vested,  were  empowered  to 
sell  and  convey  in  fee  simple  the  messuages,  mills,  lands, 
or  tenements  belonging  to  the  undertakers,  their  heirs 
or  assigns;  or  to  convey  in  fee,  or  for  any  number  of  years, 
by  way  of  mortgage,  as  well  the  said  navigation  and 
the  tolls,  as  any  messuages,  8cc.  being  the  property  of 
the  undertakers,  their  heirs  or  assigns,  as  a  security  for 
the  repayment  of  money  borrowed.  So  that  the  trustees 
may  either  sell  or  mortgage  lands  or  buildings  belonging 
to  the  undertakers,  but  they  may  only  mortgage  the  navi- 
gation and  the  tolls ;  a  distinction  which  clearly  imports 
that  the  trustees  had  the  fee  in  the  navigation  or  bed  of 
the  river. 

JF.  Pollock,  Alderson,  and  Coltman,  contr^,  were 
stopped  by  the  Court. 

Bayley,  J. — It  seems  to  me  that  the  present  case 
is  not  in  substance  distinguishable  from  those  to  which 
we  have  been  very  properly  referred,  and  that  the  under- 
takers of  this  navigation  are  not  liable  to  be  rated  for 
the  bed  of  the  river.  In  order  to  make  them  so  liable^ 
they  must  be  "  occupiers  of  lands -or  houses"  within  the 
fair  meaning  of  those  words  in  the  statute  of  Elizabeth. 
Now  the  cases  referred  to  have  established  as  a  rule, 
that  where  an  act  of  parliament,  passed  for  the  purpose 
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of  making  navigable  a  natural  river,  does  not  vest  in  the 
pp.    ^  undertakers  of  the  navigation  the  bed  of  the  river,  but 

V.  gives  them  for  that  purpose  a  mere  privilege  of  scouring 

Cald^r^     and  cleansing  it,  they  are   not  occupiers  of  the  land 
NAvioATjoif.  used  for  the  navigation,  but  have  a  mere  easement  in  it. 
It  is  conceded  that  if  this  case  rested  upon  the  act  of  9 
&  10  fF.  3  alone,  it  could  not  be  distinguished  from  the 
case  of  Rex  v.  The  Mersey  and  Irtoell  Navigation;  and 
that  if  that  case  was  properly  decided,  the  undertakers 
of  the  Aire  and  Calder  navigation  are  not  occupiers  of 
land.     But  it  is  said  that  the  act  of  14  Geo,  3,  goes  fur- 
ther, and  does  shew  that  these  undertakers  are  the  owners 
and  occupiers  of  the  bed  of  the  river.     The  9  &  10  IF.  3 
having  given  the  undertakers  an  incorporeal  heredita- 
ment, and  it  clearly  did  no  more,  the  1  lOth  section  of  the 
14  Geo.  3  recites  that  the  legal  estate  and  interest  in  the 
navigation  is  vested  in  the  trustees.    This  part  of  the 
argument  depends  entirely  upon  the  meaning  of  the  word 
"  navigation"  as  (here  used.     If  it  means  only  the  incor- 
poreal right  of  cleansing  and  scouring  the  bed  of  the 
river  in  order  to  make  it  navigable,  it  does  not  shew  that 
the  trustees  are  the  owners  of  the  bed  of  the  river.     As 
the  latter  act  recites  that  the  trustees  have  some  right, 
we  must  refer  to  the  former  act  to  see  what  that  right 
is.     The  former  act,  according  to  the  decision  in  Rex 
V.  The  Mersey  and  Irxcell  Navigation,  gave  the  under- 
takers an  incorporeal  right  only.     Assuming  that  to  be 
correct,  there  is  nothing  in  the  latter  act  to  shew  that  the 
legislature  intended  to  give  them  any  other  right.     In 
the  interval  between  the  passing  of  the  two  statutes  there 
can  be  little  doubt  that   the  company  exercised  their 
power  of  purchasing  lands,  and  acquired  corporeal  pro- 
perty in  those  lands.     The  1 10th  section  of  the  14  Geo, 
5  recites,  that  the  legal  estate  in  the  navigation,  and  in 
the  lands  and  buildings  is  in  the  trustees.     But  that 
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statute  no  where  vests  any  thing  in  them ;  the  former 
statute  alone  vests  any  thing  in  them :  and  that  gives  the 
undertakers  an  incorporeal  hereditament  only  in  the  bed  9. 

of  the  river,  and  a  corporeal  hereditament  in  other  '^**  ^^'^ 
things,  namely,  the  land  and  buildings.  Then  it  is  said  Navigatiok. 
that  a  subsequent  clause  empowers  the  persons  having 
the  legal  estate  and  interest  in  the  navigation,  as  well  as 
the  other  property,  to  mortgage  in  fee  the  navigation  and 
the  tolls,  as  well  as  the  other  property ;  and  that  the  use 
of  the  word  navigation  there  shews  an  intention  on  the 
part  of  the  legislature  to  give  the  trustees  of  the  navi- 
gation power  to  convey  the  fee  in  a  corporeal  heredita- 
ment because  else  the  introduction  of  the  word  naviga- 
tion would  have  been  unnecessary,  as  the  mention  of  the 
tolls  and  other  property  would  have  been  sufficient. 
But  I  cannot  attach  any  weight  to  this  argument.  The 
word  **  navigation,"  being  used  in  the  act,  would  enable 
the  trustees,  by  introducing  the  same  word  into  a  mort- 
gage deed,  to  give  a  mortgagee  the  right  of  cleansing 
and  scouring  the  bed  of  the  river,  and  to  make  or  main- 
tain it  navigable,  and  thereby  pass  to  a  mortgagee  the 
legal  estate  and  interest  which  the  trustees  had  in  the 
incorporeal  hereditament.  In  this  view  of  the  whole 
case,  which  appears  to  me  the  sound  one,  there  is  no- 
thing in  the  act  of  14  Geo.  3  to  shew  that  the  under- 
takers of  this  navigation  are,  or  were  ever  intended  to 
be,  the  owners  or  occupiers  of  the  bed  of  the  river;  and 
it  is  quite  clear  that  under  the  act  of  9  &  10  W.  3,  they 
acquired  no  more  than  an  easement  in  the  bed  of  the 
river,  in  respect  of  which  they  are  not  ratable. 

LiTTLEDALE,  J.  and  Parke,  J.  concurred. 

Order  of  Sessions  quashed,  and  the  rate 

ordered  to  be  amended  by  erasing  so  c 

much  of  the  assessment  on  the  company 
as  relates  to  the  river  Aire. 
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1829. 

o/a  friendly  Garner  V.  Sheiley  and  two  Others,  (a) 

society,  twelve 

persons  were      1  HIS  was  an  action  of  assumpsit.    The  declaration  con- 
annually  .  •      1  ■        I       1 
chosen  as  a      tained   counts  for  money  had  and  received  by  the  de- 

committee,  fendants  to  the  plaintiff's  use,  and  for  money  due  upon  an 
who  were  em-  "^  ■'  *^ 

powered  to  account  stated  between  them. 

termin*e  all  ^'        ^^^^  cause  came  on  for  trial  before  Mr.  Justice  Gaselee, 

grievances,  at  the  last  assizes  for  the  county  of  Stafford,  when  the 

and  disputes  j^^'J  found  a  verdict  for  the  plaintiff,  damages,   15/.  Qs., 

which  might  subject  to  the  opinion  of  the  Court  upon  the  following 
arise  relative  ^  ■  »  o 

to  the  affairs      case  : — 

subMt^ioarf'  The  plaintiff  is  a  surgeon  and  apothecary.  In  the 
appeal  to  two  year  1 82 1 ,  a  friendly  society  was  established  at  Yoxall, 
by^a  party  '  subject  to  certain  rules,  orders,  and  regulations,  which 
grieved;  and  were  in  due  manner  allowed,  confirmed,  and  approved 
was  to  pny       hy  the  justices  of  the  peace  assembled  at  the  general 

three  shillings  quarter  sessions  of  the  peace  for  the  county  of  Stafford, 
annually  to        ^  ^  "^  ''  ' 

the  society's     held,  by  adjournment,  on  the  10th  of  August,  1822  ;  and 

tendnnt  *^The  ^^^  ®**^  rules,  orders,  and  regulations,  as  wxll  as  the 
plaintiff  who     tables  of  the  society,  were,  on  the  same  day,  deposited 

duly  appointed  ^>^^  ^^^  clerk  of  the  peace,  and  enrolled  at  the  same 
such  attend- 
ant, was  dis- 
missed by  the        (a)  This  and  the  two  following      of  Cases  in  the  Common  Pleas 

committee,        cases  are  taken,  by  permission,      and  Exchequer  Chamber. 

without  any      from  Moore  and  Payne's  Reports 
previous  no- 
tice,  and 

another  person  appointed  in  his  stead,  but  against  his  consent,  and  without  any 
meeting  of  the  members  at  large.  Disputes  having  arisen  respecting  the  plaintiff's 
dismissal,  upon  an  application  by  the  committee  to  two  magistrates,  they  recom- 
mended a  general  meeting  of  the  society ;  which  was  convened  accordingly,  and  a 
large  majority  of  the  members  voted  for  the  plaintiff',  who  sued  the  stewards  of  the 
society  for  the  allowance  received  from  the  members  for  his  services  subsequently  to 
his  dismissal.  The  jury  found,  that  the  committee  did  not  act  bon&fide  in  dismiss- 
ing the  plaintiff*: — Held,  that,  as  such  dismissal  was  not  a  grievance  or  dispute 
within  the  jurisdiction  of  the  committee,  the  piaintiflf  was  entitled  to  recover  in  an 
action  for  money  had  and  received;  and  that  the  stewards  were  not  bound  to  pay 
^  over  the  allowance  received  from  the  members,  to  the  person  appointed  in  the  plain- 
tiff^s  stead,  although  the  committee  ordered  them  to  do  so. 


Garner 
v. 
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sessions.     Among  the  said  rules,  orders^  and  regulations^         1899. 
are  the  following,  (that  is  to  say) — 

First,  That  the  society  was  established  for  the  purpose 
of  raising  by  subscription  from  the  several  members  Shelley. 
thereof,  and  by  voluntary  contributions,  a  stock  or  fund 
for  their  mutual  relief  and  maintenance,  in  old  age,  sick- 
ness, and  infirmity,  and  for  the  benefit  of  the  widows  and 
representatives  of  deceased  members,  in  certain  cases, 
and  for  no  other  purposes  whatsoever. 

Second,  That  twelve  discreet  and  intelligent  persons, 
members  of  the  society,  should  be  annually  chosen  as  a 
committee,  which  committee,  or  any  five  of  them,  in- 
cluding the  stewards,  or  their  proxies,  should  have  the 
power  to  inquire  into,  settle,  and  determine,  all  griev- 
ances, differences  and  disputes  whatsoever,  which  might 
or  should  arise  relative  to  the  aflfairs  of  the  society,  save 
and  except  that  the  parties  aggrieved  might  appeal  to  any 
two  magistrates,  as  empowered  by  the  acts  relating  to 
friendly  societies.  That  the  committee,  under  the  con- 
trol of  the  high  and  deputy  stewards,  should  have  power 
to  lend  and  dispose  of  the  society's  money  at  interest,  in 
such  way  and  manner,  and  in  such  sums,  as  they  believed 
to  be  most  advantageous  to  the  society,  taking  good  and 
proper  security  for  the  same.  That  the  old  conunittee 
should  nominate  and  appoint  the  persons  composing  the 
new  one,  and  six  of  them  at  least  should  be  annually 
changed  by  ballot.  That  immediately  after  the  new 
committee  was  chosen  and  formed,  they,  the  said  com- 
mittee, should  agree  upon  and  appoint  three  sufficient, 
discreet,  and  intelligent  persons,  among  the  twelve  com- 
posing such  committee,  to  act  as  stewards,  the  one  as 
high  steward,  the  other  two  as  deputy  stewards,  to  assist 
and  help  him,  the  said  high  steward,  in  the  execution  of 
his  office.    Any  person  refusing  to  serve  the  office  of 


Shellet. 
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,    Also  ordered,  that  a  copy  of  the  following  notice  be 
g  delivered  to  Mr.  Garner  forthwith : — 

V.  "  Sir, — You  are  hereby  informed,  that  the  committee 

of  the  Yoxall  New  Friendly  Society  having  met  this  day 
to  consider  the  propriety  of  continuing  you  as  surgeon 
to  the  society,  it  is  agreed  that  your  services  shall  cease 
from  this  day.  I  remain,  for  the  deputy  stewards  and 
committee,  your's,  &c.  John  JacksonJ' 

A  copy  of  such  notice  was  delivered  to  the  plaintiff  on 
the  same  or  on  the  following  day.  The  proportion  of 
the  members'  subscription  up  to  that  time  was  paid  to 
the  plaintiff,  who  did  not,  however,  acquiesce  in  the  dis- 
missal, but  had  continually  from  thence  attended  as  many 
of  the  members  of  the  society  as  would  permit  him  to  do 
so ;  amounting  to  more  than  the  majority :  and  seventy- 
five  of  them,  the  whole  number  being  from  one  hundred 
to  one  hundred  and  ten,  signed  a  paper  approving  of  him 
as  the  doctor.  It  did  not  appear  when  the  resolution 
was  signed.  On  the  1st  of  December,  1827,  it  had  no 
signatures. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether 
the  proceedings  of  the  committee  were  bonft  fide  for  the 
investigation  of  the  complaints,  or  merely  for  the  purpose 
of  getting  rid  of  the  plaintiff  and  appointing  another 
medical  man  in  his  stead.  The  jury  found  the  latter, 
and  said  that  the  plaintiff  was  an  injured  man. 

The  plaintiff  had  been  and  then  was  a  member  or  the 
society. 

The  defendants,  on  the  19th  of  March,  1827,  were 
elected  stewards  of  the  society,  and  continued  to  act  as 
such  till  May,  1 828 ;  and,  in  the  early  part  of  that  year, 
received  from  each  of  the  several  members  of  the  society, 
according  to  the  usual  course,  the  sum  of  three  shillings 
for  their  respective   payments  to  the  society's  doctor, 
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under  the  sixteenth  rule^  for  one  year,  ending  on  the  19th 
of  March,  1828,  which  amounted  in  the  whole  to  15/.  9'. 

Upon  the  llth  March,  1828,  the  following  order  was 
made  by  the  committee  and  entered  upon  the  books  of 
the  society : — 

'^  At  a  meeting  of  the  stewards  and  committee  of  the 
Yoxall  New  Friendly  Society,  held  at  the  Golden  Cup 
Inn,  in  Yoxall,  this  1 1  th  day  of  March,  1 828 — Ordered, 
that  the  sum  of  15/.  U^.  be  paid  to  Mr.  Joseph  Fer^ 
fitfhoughf  surgeon  and  apothecary  to  the  said  society, 
that  sum  being  the  amount  due  to  him  for  medicines  and 
attendance  for  and  on  the  sick  and  lame  members  thereof, 
we,  the  undersigned  stewards  and  committee  of  the 
society  aforesaid  considering  the  said  Mr.  Joseph  Fer^ 
nyhough,  the  legally  appointed  surgeon  and  apothe- 
cary to  such  society;  and  we  also  further  ratify  and 
confirm  his  appointment  to  the  said  office,  as  witness  our 
hands.'' 

This  order  was  signed  by  the  high  steward  and  ten 
other  members  of  the  society. 

Disputes  having  arisen  respecting  the  aforesaid  vote 
of  dismissal  of  the  plaintiff,  the  committee  (including  the 
present  defendants),  and  many  members  of  the  society, 
attended  before  two  of  the  justices  of  the  peace  of  the 
county  of  Stafford.  It  was  denied,  on  the  part  of  the 
defendants,  that  the  magistrates  had  authority,  under  the 
statutes  (a),  to  settle  the  matter  themselves,  or  make  any 
order  respecting  it ;  but,  upon  their  recommendation,  a 
public  meeting  of  the  society  was  held  on  the  17th  De- 
cember»  1827,  of  which  the  following  notice  had  been 
given  : — 
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(a)  S3  Geo»  S,  c.  54 ;  35  Geo.     49  Geo.  3,  c.  135 ;  59  Geo,  3,  c. 
3,  c.  Ill;  43  Geo.  3,  c.  Ill;      128. 
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"  Yoxall  New  Friendly  Society,  Dec.  6,  1827. 

''  Jt  having  been  agreed,  in  pursuance  of  the  recom- 
mendation  of  the  magistrates,  at  their  meeting  at  Wich- 
nor  Bridges,  on  Saturday  last,  that  the  votes  of  the  mem- 
bers should  be  taken  at  the  next  club-meeting,  to  be  held 
on  the  1 7th  December  instant,  for  a  surgeon  to  the  club, 
you  are  requested  to  attend  to  give  your  vote  on  that  oc- 
casion." 

The  meeting  was  attended  by  the  present  defendants, 
who  were  stewards,  the  rest  of  the  committee,  and  by  a 
very  large  majority  of  the  members  of  the  society;  and  at 
such  meeting  fifty-three  voted  for  the  plaintiff,  eleven 
were  neuter,  and  three  voted  for  the  rival  surgeon. 

The  plaintiff,  before  the  action  was  brought,  demanded 
the  above  sum  of  15/.  9^.  of  the  defendants,  who  refbsed 
to  pay  him,  alleging  that  the  committee  considered  Mr. 
Femyhough  to  be  the  legal  doctor. 

The  question  for  the  opinion  of  the  Court  was — 

Whether  the  plaintiff  was  entitled  to  recover  from  the 
defendants  the  said  sum  of  15/.  95.  above  demanded,  or 
any  and  what  part  thereof.  If  the  Court  should  be  of 
opinion  that  the  plaintiff  was  so  entitled,  the  verdict  was 
to  stand  for  such  sum  as  they  should  think  fit ;  if  not,  a 
nonsuit  was  to  be  entered. 

The  case  now  came  on  for  argument: — 

Spaftkie,  Seijt.,  for  the  plaintiff.  The  jury  having 
found  that  the  plaintiff  was  duly  appointed  the  doctor  or 
medical  attendant  to  the  society,  on  its  being  established 
in  1821,  it  was  incumbent  on  the  defendants  to  have 
shewn  that  he  was  legally  dismissed.     The  rules  did  not 
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empower  the  committee  to  amove  him  from  bis  situation, 
their  duties  being  limited  and  confined  to  the  care  of  the 
funds  and  finances  of  the  company;  for  the  second-rule 
only  empowers  them  to  dispose  of  the  society's  money  at 
interest,  and  for  the  old  committee  to  nominate  and  ap- 
point a  new  one ;  but  it  is  altogether  silent  as  to  the 
appointment  of  a  surgeon  or  any  other  person  or  officer 
than  stewards,  who  were  to  be  appointed  by  the  new 
committee.  Besides,  the  plaintiff  had  no  notice  of  the 
meeting  in  which  the  resolution  for  his  dismissal  was 
passed;  and,  even  in  the  case  of  a  corporation,  who  have 
a  power  to  amove  a  member,  such  power  must  be  exer- 
cised by  an  assembly  duly  convened  by  summons.  The 
King  v.  The  Mayor  of  Doncaster  (a).  The  learned  Ser- 
jeant was  proceeding  with  his  argument,  when  he  was 
stopped  by  the  Court,  who  called  on — 
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Russell,  Seijt,  for  the  defendants.  If  the  rules  of  a 
friendly  society  be  framed  in  conformity  with  the  statutes 
by  which  it  is  formed  and  regulated,  there  can  be  no 
doubt  but  that  the  committee  may  appoint  and  remove 
any  officer  belonging  to  such  society ;  and  here  the  com- 
mittee had  a  power  to  appoint  a  doctor  or  medical 
attendant;  and  they  had,  consequently,  an  authority  to 
dismiss  him  without  the  sanction  or  concurrence  of  the 
society  at  large.  By  the  second  rule,  they  were  empow- 
ered  to  inquire  into,  settle,  and  determine,  all  grievances, 
differences,  and  disputes  whatsoever,  which  should  arise 
relative  to  the  affairs  of  the  society.  They,  therefore, 
bad  a  right  to  dismiss  the  plaintiff,  complaints  having 
been   made   as   to  his  negligence  and  misconduct,  by 


(o)  2  Burr.  738.    See  also  The  King  v.  The  Mayor  of  Liverpool^ 
id.  728. 
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182Q.  •  several  of  the  members,  previously  to  the  convening  of 
the  meeting  at  which  he  was  dismissed.  But,  even  if 
the  plaintiff  were  not  properly  dismissed,  he  cannot  be 
Shelley,  entitled  to  recover  as  against  the  defendants  in  this  action, 
as  they  were  restrained  from  paying  over  the  money  he 
now  seeks  to  recover,  by  the  order  of  the  committee  of 
the  1 1th  March,  1828;  and  the  defendants  were  bound 
to  act  in  obedience  to  that  order.  The  statute  59  Geo,  3, 
c.  128,  8.  9,  enacts,  "  that  the  rules  of  every  society  or 
institution  formed  under  the  authority  of  that  act,  shall 
contain  provisions  with  respect  to  the  powers  and  duties 
of  the  members  at  large,  and  of  such  committees  or 
officers  as  may  be  appointed  for  the  management  of  the 
affairs  of  such  society,  and  that  such  society  should  not 
be  subject  to  the  provisions  and  restrictions  of  the  33 
Geo.  3,  as  to  the  appointment  of  committees,  or  other- 
wise, with  respect  to  the  management  of  such  society ;" 
and,  here,  it  appears  that  the  rules  were  duly  confirmed 
and  approved  of  by  the  justices  at  sessions*  The  com- 
mittee, therefore,  might  dismiss  the  plaintiff,  if  they 
thought  that  the  person  who  was  to  succeed  him  would 
pay  more  attention  to  the  members  of  the  society ;  but 
actual  complaints  had  been  made  against  him.  Although 
it  has  been  said,  that  he  had  no  notice  previously  to  his 
dismissal,  yet  he  was  sent  for  after  the  committee  had 
assembled;  and,  as  the  proportion  of  the  members'  sub- 
scription was  paid  to  him  up  to  that  day,  and  he  received 
it  without  making  any  objection,  it  must  be  taken  to 
operate  as  a  submission  to  the  act  of  dismissal.  If  the 
plaintiff  had  felt  himself  aggrieved,  he  ought  to  have  made 
his  complaint  to  two  magistrates,  under  the  statute 
S3  Geo.  3,  c.  54,  s.  15;  and,  although  the  committee  at- 
tended before  such  justices,  yet  they  declined  to  act,  but 
delegated  their  authority  to  the  committee,  which  they 
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ought  not  to  have  done.     But,  as  Fernyhough  was  ap-         18^9. 
pointed  to  succeed  the  plaintiff,  at  the  meeting  in  August, 
1 826,  and  the  defendants  were  not  elected  stewards  until  v. 

the  19th  March,  lb27,  they  are  liable  to  pay  him;  par-  Shelley. 
ticularly  as  they  were  in  terms  directed  to  do  so  by  the 
previous  order  of  the  I  Ith  March,  and  by  which  Ferny^ 
hough^s  appointment  was  ratified  and  confirmed.  If, 
therefore,  he  were  to  commence  an  action  against  the 
defendants  to  recover  the  sum  found  to  be  due,  and 
directed  by  the  committee  to  be  paid  to  him,  there  could 
be  no  legal  defence ;  and  the  plaintiff  now  seeks  to  re- 
cover that  identical  sum. 

Best,  C.  J. — I  am  of  opinion  that  this  action  is  main* 
tainable.  In  the  first  place,  it  does  not  appear  to  me 
that  the  matter '  which  the  committee  have  taken  upon 
themselves  to  decide  can  be  considered  as  a  grievance 
or  dispute  within  the  terms  of  the  second  rule,  or  as 
being  within  their  province  to  determine.  If  they  in- 
tended to  prefer  a  complaint  against  the  plaintiff,  he 
should  have  had  previous  notice  of  it;  but  it  was  left  to 
the  jury  to  say,  (and  properly,)  whether  the  proceedings 
by  the  committee  were  bon&  fide  for  the  investigation  of 
the  complaints,  or  merely  for  the  purpose  of  getting  rid  of 
the  plaintiff,  and  appointing  another  medical  man;  and 
they  found  that  it  was  for  the  latter  purpose  only.  They 
have,  therefore,  found,  in  effect,  that  the  meeting  was 
convened  to  dismiss  the  plaintiff,  and  appoint  another  in 
his  stead,  who  was  a  friend  of  some  of  the  influential 
members.  But  the  parties  afterwards  attended  before 
two  magistrates,  who  recommended  a  meeting  of  the  so- 
ciety to  be  held,  which  was  convened  accordingly,  and  it 
was  decided  by  a  great  majority  of  votes,  that  the  plain- 
tiff should  remain ;  and,  as  that  meeting  was  attended  by 
the  defendants  and  the  rest  of  the  committee,  it  must  be 
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taken  that  they  acquiesced  in  the  recommendation  of  the 
magistrates,  and  that  the  plaintiiF's  rights  were  then  re- 
stored to  him.  Although  it  has  been  said,  that  if  the  defend- 
ants pay  to  the  plaintifif  the  sum  sought  to  be  recovered 
by  him  in  this  action^  they  will  be  liable  to  pay  a  like 
sum  to  Fernyhough  ;  yet,  if  they  pay  him,  they  will  do  so 
in  their  own  wrong,  as  I  am  clearly  of  opinion,  that, 
under  the  circumstances,  the  plaintilBT  is  entitled  to  re- 
cover. 


Park,  J. — I  am  of  the  same  opinion.  It  appears  that 
the  society  was  established  for  the  purpose  of  raising  a 
fund  for  the  relief  and  maintenance  of  the  members  in 
old  age,  sickness,  and  infirmity,  and  ten  times  the  amount 
of  the  sum  which  the  plaintiff  seeks  to  recover  has 
been  expended  out  of  the  funds  in  the  defence  of  this 
action. 

BuRROUGH,  J. — I  think  there  should  have  been  a  sum- 
mons, appearance,  and  hearing,  previously  to  the  dismissal 
of  the  plaintiff;  and  it  does  not  appear  by  the  case  that 
it  was  at  all  authorised. 

Gasblee,  J.  concurred. 


Postea  to  the  plaintiff. 
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Jefferies^  Ex  parte. 

rVlLDE,  Serjt,  on  a  former  day  in  this  Term,  ob-  A  writ  ofpHvi- 
tained  a  rule  ftisi,  that  a  writ  of  privilege  might  issue,  to  es^mpt  the  de- 
exempt  the  applicant,  Mr.  JefferieSy  the  deputy  to  the  P"'Jf  %^^^ 
clerk  of  the  treasury  of  this  Court,  from  serving  the  of-  treasury  of  the 

fice  of  overseer  of  the  poor  of  the  parish  of  St.  Giles.  Court  of  C.  P. 

'^  *^  ^  fromserviDe 

^  The  learned  Serjeant  founded  his  motion  on  an  affidavit  the  office  oi 

I  of  the  applicant,  which  stated,  that  he  had  filled  the  situ-  ®^*''*®®'''' 

ation  of  deputy  to  the  clerk  of  the  treasury  of  this  Court 
since  the  year  1812;  that  the  duties  of  the  office  required 
his  personal  attendance  during  Term  and  at  the  Sittings, 
from  eleven  in  the  morning  until  two  in  the  afternoon, 
and  from  six  to  eight  in  the  evening;  and  that  he  was 
entrusted  with  the  custody  of  the  records  of  the  Court, 
which  he  filed  and  kept  in  proper  order,  and  which  he 
was  obliged  to  produce  to  parties  applying  to  inspect 
them,  and  for  which  he  was  entitled  to  a  fee  or  remuner- 
ation ;  that  he  had  offered  to  serve  the  office  of  over- 
seer by  deputy,  or  to  pay  the  usual  fine  imposed  on 
a  parishioner  of  St.  Giles,  who  is  appointed  to  fill  that 
office. 

Merewether,  Serjt.,  afterwards  shewed  cause.  The 
privilege  of  the  Court  extends  only  to  exempt  its 
officers  from  personal  duties.  The  question  then  is, 
whether  personal  attendance  was  requisite  in  both  the 
offices  which  Mr.  Jejfferies  was  called  upon  to  fill.  In 
Gerard's  case  (a),  it  was  held,  that  an  attorney  is  not 
privileged  from  serving  in  the  militia,  or  providing  a  sub- 
stitute; and  although  Mr.  Justice  Blackstone  there  said, 
that  privilege  extends  to  all  cases  of  personal  service,  as 
in  the  case  of  overseers  of  the  poor,  and  he  referred  to 
the  Officina  Brevium  (6)  as  an  authority;  yet,  he  observed, 

(a)  2  Sir  W.  Bl.  1123.  (6)  P.  162. 
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18^9.  that  there  was  no  pretence  for  privilege,  if  it  were  not  a 
^"^^^^  personal  service.  Although  in  the  case  of  The  King  v. 
Jefferies.  Gierke,  Mr.  Justice  Grose  said  (a) — **  That  the  office  of 
constable  might  be  served  by  deputy  ;*' — yet  the  office  of 
overseer  of  the  poor  cannot.  But  the  office  of  deputy 
to  the  clerk  of  the  treasury  might,  as  the  duties  of  the 
office  did  not  require  his  personal  attendance;  and  even 
if  they  did,  he  might  procure  a  deputy.  Although,  in 
the  case  of  ITie  King  v.  Warner  (Jb),  it  was  decided,  that 
an  officer  of  the  customs  was  exempt  from  serving  the 
office  of  overseer  of  the  poor,  although  he  had  not  his 
writ  of  privilege  at  the  time;  yet  there  the  offices  were 
incompatible,  and,  having  obtained  his  writ  of  privilege, 
the  Court  at  once  admitted  that  it  exempted  him  from 
serving  the  office.  Besides,  the  office  of  clerk  of  the  trea- 
sury is  not  a  patent  office.  He  holds  his  place  by  the 
parol  appointment  of  the  Liord  Chief  Justice;  and, 
although  it  is  his  duty  to  take  care  of  and  file  all  the 
records  of  the  Court,  yet  his  personal  attendance  is  not 
necessary  for  that  purpose,  and  the  applicant  should  have 
at  least  shewn  the  Court  that  his  office  could  not  have 
been  performed  by  deputy.  A  writ  of  privilege  has 
never  been  extended  to  an  officer  of  the  Court,  who  fills 
the  place  of  deputy.  An  attorney  stands  in  a  different 
situation,  as  he  is  entitled  to  his  privilege,  not  only  as  an 
immediate  officer  of  the  Court,  but  it  is  his  duty  to 
attend  personally,  and  watch  the  progress  of  a  cause,  in 
which  his  client  not  only  requires  his  professional  skill 
and  assistance,  but  his  presence  in  Court  is  neces- 
sary. In  Marches  Reports  (c),  a  clerk  of  the  Court 
residing  in  London  was  chosen  churchwarden,  and  prayed 
a  writ  of  privilege,  which  was  granted ;  and  the  whole 
Court  agreed,  that,  for  all  offices  which  require  personal 
and  continual  attendance,  as  churchwarden,  constable, 
(a)  1  T.  R.  689.      (Jf)  8  T.  R.  375.      (c)  P.  30. 
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and  the  like,  he  may  have  his  privilege;  but  for  offices  18^9. 
which  may  be  executed  by  deputy,  and  do  not  require  ^^"^^"^"^ 
attendance,  as  recorder  and  the  like,  for  these  he  shall  Jefferibs. 
not  have  his  privilege.  Here,  therefore,  the  applicant 
should  have  shewn,  either  that  the  offices  of  clerk  of  the 
treasury  and  overseer  of  the  poor  were  incompatible,  or 
that  the  duties  of  the  former  office  could  not  be  per- 
formed by  a  deputy.  In  Bishop  v.  lAoyd  (a),  a  writ  of 
privilege  was  refused  to  the  chief  accountant  to  the 
commissioners  for  victualling  the  navy,  who  was  chosen 
churchwarden,  as  there  was  no  absolute  incompatibility 
in  the  two  offices.  Besides,  the  duty  of  an  overseer  is 
paramount  to  that  of  a  deputy  or  inferior  officer  of  the 
Court,  the  former  being  created  by  statute,  and  on  whom 
an  imperative  duty  is  cast.  The  writ,  therefore,  ought 
not  to  go. 

Wildtj  Serjt.,  in  support  of  the  application.  The 
office  of  deputy  to  the  clerk  of  the  treasury  of  this 
Court  is  an  office  of  considerable  importance.  He  has 
not  only  the  care  and  custody  of  the  treasury  of  the 
Court,  which  contains  all  the  records,  but  he  examines 
and  signs  all  copies  taken  from  the  rolls,  and  all  records 
of  Nm  Prius.  He  also  amends  records,  and  exempli- 
fies  verdicts  and  judgments.  It  is  therefore  an  office 
which  requires  great  care  and  attention,  and  there  are 
fixed  and  stated  hours  of  attendance;  and  the  Court 
must  assume  that  personal  attendance  is  necessary;  and 
if  so,  they  will  take  judicial  notice  of  the  duties  of  their 
officer,  and  afford  him  the  protection  he  seeks.  It  has 
been  admitted,  that  an  attorney  is  privileged,  although  he 
is  not  actually  bound  to  attend  the  Court;  whilst  here  it 
is  sworn  that  the  personal  attendance  of  the  officer  is 
necessary.     In  the  Mayor  of  Norwich  v.  Berry  (6),  an 

(o)  Bunbury,  255.         (6)  4  Burr.  2109;  1  Sir  W.  Bl.  636. 
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1829.        For  th«  purposes  above  mentioned  attendance  is  given  at 

^T*^'^^*^      the  chambers  of  the  Lord  Chief  Justice  during  the  Term, 

Ex  parte  .  .    .  ... 

j£FF£RiEs.  and  during  the  Sittings  at  Nisi  Prius  for  London  and 
Middlesex;  and  also,  during  the  Sittings  after  the  Sum- 
mer Assizes  are  over,  attendance  is  given  for  a  few 
days  before  Michaelmas  Term,  and,  after  the  Christmas 
vacation,  for  a  few  days  before  Hilary  Terra.  The 
hours  of  attendance  are  from  eleven  in  the  morning  until 
two  in  the  afternoon,  and  from  five  till  eight  in  the  even- 
ing. 

It  therefore  appears,  that  the  deputy  to  the  clerk  of  the 
treasury  is  bound  to  attend  personally  in  the  discharge  of 
his  duties,  each  day  successively,  for  a  certain  portion  of 
the  year.  The  ground  on  which  an  attorney  is  entitled 
to  his  privilege  is  laid  down  by  Lord  Mansfield  and  Mr. 
Justice  Yates,  in  The  Mayor  of  Norwich  v.  Berry,  viz. 
that  the  privilige  is  the  privilege  of  the  Court;  that  it 
must  have  ministers,  and  that  an  attorney  is  exempt  from 
all  offices  incompatible  with  his  attendance  in  the  Court 
in  which  he  practises.  That  he  is  bound  to  attend  the 
Court;  and,  therefore,  that  he  is  not  within  the  terms  of 
a  bye-law,  which  made  his  attendance  requisite  in  another 
place,  for  that  he  could  not  be  necessarily  attendant  in 
both  places  at  the  same  time.  So,  here,  the  deputy  to 
the  clerk  of  the  treasury  is  bound  to  attend  personally,  in 
discharge  of  the  duties  imposed  on  him  by  the  Court, 
and  which  are  for  the  benefit  of  the  public  at  large. 
The  Officina  Brevium  is  a  book  of  great  authority,  and 
contains  several  precedents  of  writs  of  privilege  for  dif- 
ferent officers  of  the  Court.  The  first  is  to  exempt  a 
clerk  of  the  prothonotary  from  serving  the  office  of  con- 
stable (a).  There  is  another  to  exempt  the  clerk  of  the 
chirographer  from  executing  the  office  of  overseer  of  the 
poor  (6);  another  to  exempt  the  clerk  of  the  exigents 
from  the  collectorship  of  tithes  (c);  and  another,  directed 

(a)  P.  160.  (6)  Ibid.  162.  (c)  Ibid.  163. 
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to  the  mayor  and  aldermen  of  London,  to  exempt  the         ^829. 

treasurer   of  the  Court   of   King's  Bench  from  being      ^ 

chosen  a  constable;  and  the  writ  states  (a),  that  he  was    Jefferies. 

the  treasurer  of  the  Bench,  where  the  records  are  kept; 

and  that  his  continual  residence  in  Court  was  required, 

for  the  public  advantage  and  utility  (6).     And  although  it 

may  be  said,  that  the  office  of  overseer  of  the  poor  may 

be  executed  by  deputy,  we  are  strongly  inclined  to  think 

that  it  cannot.     But  it  is  unnecessary  to  determine  that 

point,  as  the  clerk  of  the  treasury  and  his  deputy  are 

exempt  from  serving  the  office  on  the  grounds  I  have 

stated.     In  the  case  of  The  King  v.  Warner  (c),   an 

officer  of  the  customs  was  held  to  be  exempted  from 

serving  the  office  of  overseer,  although  he  had  not  his 

writ  of  privilege  at  the  time  he  was  appointed ;  and  Mr. 

Justice  Grose  thought  that  the  two  offices  were  incom* 

patible.     In   Stone^B  case  (J),  a  writ  of  privilege  was 

granted  to  an  attorney  to  exempt  him  from  being  reeve  to 

the  lord  of  a  manor,  he  being  a  copyholder,  and  liable  to 

serve  by  custom ;  and,  although  it  was  said,  that  he  might 

execute  the  office  by  deputy,  yet  the  Court  held,  that  the 

privilege  of  the  Court  was  as  ancient  as  the  custom  of 

any  manor,  and  that  he  was  responsible  for  his  deputy. 

Looking,  therefore,  at   the  nature  of  the  office  of  the 

deputy  to  the  clerk   of  the  treasury,   and   the   duties 

required  of  him,  as  well  as  the  authorities  to  which  I 

have  referred,  we  are  of  opinion,  that  the  writ  of  privi* 

lege  ought  to  go.     This  rule,  therefore,  must  be  made 

Absolute. 

(a)  P.  163.  tur,  cujus  continua  retidentia  in 

(b)  The  words  In  the  writ  are  curiS  nottrd,  pro  nottro  et  ligea- 
as  follow:— 912.  "A.  W,  curiam  mm  nottrorvm  commodo  et  utUif 
habentem  Domus  TheuntrarU  no$'  tale,  reguiriiur,^ 

tride  Banco paadictOyubi  recorda         (c)  8  T.  R.  375. 
nostra  in  eodem  Banco  conservan-         (d)  1  Lev.  265. 
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s^^s/^  DoBSON  V.  FussEY  and  Robinson  (a). 

Trespass  for  THIS  was  an  action  of  trespass,  for  assaulting  the 
Plea,  that  de-  plaintiff,  and  turning  him  out  of  a  school-room.  The 
fendantswere  defendants  pleaded,  first,  the  general  issue;  secondly, 

overseers  of  the  "^  ,    , 

poor,  and  that  that  before  the  committing  the  supposed  trespasses,  to 

of tht^parilh^  ^'*'  ^"  ^-^  ®^  *^^»  ^^^  inhabitants  of  the  parish  of 
wot  duL  as-  Sproatley,  then  in  vestry  assembled,  did  duly  and  accord- 
which  defend-  ^^S  ^^  ^^^  form  of  the  statute  in  such  case  made  and  pro- 
ants,  as  over-  vided,  establish  a  select  vestry  for  the  concerns  of  the 
present;  that    poor  of  the  said  parish,  and  to  that  end  did  then  and 

{ilaintiffun-      there  duly  nominate  and  elect  in  the  same  vestry  such 
awfully  en-  ''  ^  "^      . 

tered  and  de-  and  SO  many  substantial  householders  and  occupiers 
TOUeThim?"  within  the  said  parish,  not  exceeding  the  number  of 
Proof,  that  one  twenty,  nor  less  than  five,  as  were  in  such  vestry  thought 
bers  constitttt-  ^^  ^^  ^^  members  of  the  said  select  vestry,  to  wit,  Thomas 
ing  the  select    Dibbg,  Edward  Barber,  Robert  Fussev,  George  Caley. 

vestry,  had  not  jr»  o  a 

been  summon-  and  John  fVilliamson;  that  afterwards,  and  before  the 

ed  to  the^  committing  the  supposed  trespasses,  to  wit,  on  &c.,  at  &c.. 
Held,  that  the  the  said  persons  so  nominated  and  elected  as  aforesaid 
proved^as  the  ^^^^  ^"'y  appointed  by  writing,  according  to  the  said 
meeting  was      act,  under  the  hand  and  seal  of  one  Christopher  Sykes, 

•%y\^  A    1  ACTA  It  V 

constituted       clerk,  he  the  said  Christopher  Sykes  then  and  there  being 

vestry,  so  as  to  ^^^  ^f  j^j^  Majesty's  Justices  of  the  peace  in  and  for  the 
support  the  j      j     j  r 

allegation, that  county  of  York;  that  the  defendants,  before  and  at  the 
v^trv  was  *™®  when  &c.,  were  overseers  of  the  poor  of  the  said 
duly  assembled,  parish  of  Sproatley,  and  that  afterwards,  and  before  the 

time  when  &c.,  to  wit,  on  &c.,  a  select  vestry  of  the  said 
parish  was  duly  assembled  and  holden  in  a  certain  con- 
venient place  within  the  said  parish,  to  wit,  in  a  certain 
school-room  within  the  said  parish,  touching  the  care 
and  management  of  the  concerns  of  the  poor  of  the  said 
parish,  according  to  the  said  act,  at  which  select  vestry 

(a)  This  case  was  not  decided      tliought  expedient   to  insert   it 
till  Hilary  term  1831,  but  it  was      here. 


TRINITY  TERM,  X  GEO.  IV. 

the  defendants,  as  overseers  of  the  poor  of  the  said  parish, 
wer6  present;  that  just  before  the  time  when  Scc.^  and 
whilst  the  said  select  vestry  was  duly  holden  and  sitting 
in  the  said  school-room  on  parochial  business  as  afore- 
said, to  wit,  on  &c.,  the  plaintiff  unlawfully  entered  and 
came  into  the  said  school-room,  and  then  and  there  made 
a  great  noise  and  disturbance  therein,  and  stayed  and 
remained  therein  making  such  noise,  without  the  leave 
or  licence,  and  against  the  will  of  the  said  select  vestry 
so  assembled  as  aforesaid,  and  thereby  then  and  there 
greatly  disturbed  and  disquieted  the  defendants  and  the 
other  persons  then  and  there  composing  the  said  select 
vestry  as  aforesaid ;  and  thereupon  the  defendants,  being 
such  overseers,  and  two  of  the  select  vestry  so  assembled 
as  aforesaid,  then  and  there  requested  the  plaintiff  to 
cease  from  making  his  said  noise  and  disturbance,  and 
to  go.  and  depart  from  and  out  of  the  said  school-room, 
which  the  plaintiff  then  and  there  wholly  refused  to  do ; 
whereupon  the  defendants,  to  prevent  such  interruption 
as  aforesaid,  and  to  force  and  compel  the  plaintiff  to 
quit  and  leave  the  said  school-room,  at  the  said  time 
when  &c.,  gently  laid  their  hands  upon  the  plaintiff,  in 
order  to  remove  and  did  attempt  to  remove  the  plaintiff 
frota  and  out  of  the  said  school-room;  and  thereupon 
the  plaintiff  then  and  there  forcibly  and  violently  resisted 
the  defendants,  and  then  and  there  unlawfully  attempted 
to  stay  and  remain  in  the  said  school-room;  and  it  then 
and  there  became  and  was  necessary  to  use  force  and 
violence  for  the  purpose  of  removing  the  plaintiff  from 
and  out  of  the  said  school-room;  and  thereupon  the 
defendants  did  then  and  there  seize  and  lay  hold  of  the 
.plaintiff  by  the  collar  of  his  coat,  and  pulled  and  dragged 
about  the  plaintiff,  and  gave  and  struck  the  plaintiff  the 
blows  and  strokes  in  the  declaration  mentioned,  and 
forced,  pushed,  pulled,  dragged,  and  drove  the  plaintiff 
from  and  out  of  the  said  school-room  in  the  said  school- 
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house  or  building,  and  necessarily  and  unavoidably  gave 
the  plaintiff  the  other  blows  and  strokes  in  the  declara- 
tion mentioned,  as  it  was  lawful  for  them  to  do  for  the 
cause  aforesaid,  doing  no  unnecessary  damage  or  injury 
to  the  plaintiff  on  that  occasion. 

Thirdly,  that  the  defendants  and  divers  other  persons 
composing  part  of  the  said  select  vestry  of  the  said 
parish,  before  and  at  the  said  time  when  &c.,  were  law- 
fully possessed  of  a  certain  school-room,  part  and  parcel 
of  the  said  school-room  or  building  in  the  declaration 
mentioned ;  and  being  so  possessed  thereof,  the  plaintiff, 
just  before  the  time  when  8cc.,  to  wit,  on  &c.,  was 
unlawfully  in  the  said  school-room,  and  with  force  and 
arms  making  a  great  noise  and  disturbance  there,  and  at 
the  said  time  when  &c.  staid  and  continued  there, 
making  such  noise  and  disturbance,  without  the  leave  or 
license  and  against  the  will  of  the  defendants  and  divers 
other  persons  composing  part  of  the  said  select  vestry  as 
aforesaid,  and  then  and  there  greatly  disturbed  and  dis- 
quieted the  defendants  and  the  said  other  persons  in  the 
peaceable  and  quiet  possession  and  enjoyment  of  the 
said  school-room;  and  thereupon  the  defendants  then 
and  there  requested  the  plaintiff  to  cease  making  his 
said  noise  and  disturbance,  and  to  go  and  depart  from 
and  out  of  the  said  school-room,  which  the  plaintiff  then 
and  there  wholly  refused  to  do ;  whereupon  the  defend- 
ants, in  defence  of  the  possession  of  the  said  school- 
room, and  to  force  and  compel  the  plaintiff  to  quit  and 
leave  the  said  school-room,  at  the  same  time  when  8cc. 
in  the  said  declaration  mentioned,  gently  laid  hands 
upon  the  plaintiff,  &c.  8cc. 

The  plaintiff  added  a  similiter  to  the  plea  of  the  gene- 
ral issue,  and  replied  de  injuria  to  the  second  and  third 
pleas,  on  which  issue  was  joined. 
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At  the  triaU  before  Lord  Chief  Justice  Tindal,  at  the 
last  assizes  at  York^  it  appeared  that  the  defendants 
were  the  overseers  of  the  poor  of  the  parish  of  Sproatley, 
and  that  they^  with  the  vestry-men  named  in  the  second 
plea,  with  the  exception  of  Thomas  Dibbs,  were  assem- 
bled at  a  meeting  in  the  parish  school-room,  on  the 
evening  of  Saturday,  the  22d  May,  1830,  for  the  pur- 
pose of  one  of  the  out-going  overseers  paying  over 
moneys,  then  in  his  hands,  to  the  succeeding  overseers; 
that  the  plaintiff,  not  being  a  select  vestry-man,  came 
into  the  room  with  two  other  persons,  when  he  was 
turned  out  by  the  defendants.  The  clerk  to  the  select 
vestry  was  called  as  a  witness^  who  stated,  that  he  had 
not  summoned  Dibbs,  or  given  him  any  notice  to  attend 
at  the  meeting,  although  he  had  given  notice  to  the 
other  four  persons  named  in  the  plea.  It  further 
appeared,  that  the  usual  days  of  meeting  were  Wed- 
nesdays. 

Under  these  circumstances,  his  lordship  thought  that 
the  defendants  had  not  made  out  or  proved  the  allega- 
tion in  the  second  plea,  that  a  select  vestry  of  the  parish 
was  dtiJy  assembled,  as  Dibbs  had  received  no  notice  of 
the  meeting,  which  was  a  special  meeting,  and  held  for 
a  particular  purpose,  and  not  convened  on  one  of  the 
general  or  usual  days.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff,  damages  one  shilling,  leave  being 
reserved  to  the  defendants  to  move  to  set  it  aside  and 
enter  a  nonsuit,  or  that  a  new  trial  might  be  had,  in  case 
the  Court  should  be  of  opinion  that  either  of  the  special 
pleas  could  be  supported  by  the  evidence  adduced  at 
the  trial. 
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Wilde,  Serjt,  was  now  about  to  shew  cause,  when 
the  Court  called  on — 

Jones,  Serjt.,  to  support  his  rule.    The  first  section 
of  the  statute  59  Geo,  3,  c.  12,  by  which  select  vestries 
were  first  constituted,  and  are  now  regulated,  enacts, 
that  any  three   substantial  householders  or  occupiers 
within  a  parish,  having  been  first  appointed  by  a  magis- 
trate, shall  be  a  quorum,  and  constitute  a  select  vestry 
for  the  care  and  management  of  the  concerns  of  the 
poor;  and  as  the  defendants  proved  tliat  four  of  the 
select  vestry-men  named  in  the  second  plea  had  received 
notice  to  attend  the  meeting  in'question,  it  was  sufficient 
to  shew  that  the  vestry  was  duly  assembled,  particularly 
as  against  the  plaintiff,  who  was  a  wrong-doer  and  an 
intruder,  he  not  being  a  member  of  the  vestry.    The 
members  who  attended  at  the  meeting  acted  as  vestiy- 
men.    The  meeting  cannot  be  assimilated  to  a  meeting 
convened  for  the  election  of  a  corporate  officer,  in  which 
case  it  is  necessary  to  give  notice  to  all  the  members  of 
the  corporate  body ;  because,  here,  the  meeting  was  held 
for  the  sole  purpose  of  one  overseer  paying  over  monies 
in  his  hands  to  his  successors  in  office;  and,  although 
the  4th  section  of  the  statute  59  Geo.  S  provides,  that 
the  churchwardens  and  overseers  of  the  poor  must  cause 
ten  days'  notice  to  be  publicly  given,  in  the  usual  manner, 
of  every  vestry  to  be  holden  for  the  purpose  of  establish-* 
ing  any  select  vestry,  or  of  nominating  and  electing  the 
members,  and  of  every  vestry  to  be  holden  for  the  pur- 
pose of  receiving  the  report  of  the  select  vestry ;  yet  such 
notice  cannot  be  required  where  a  meeting  is  convened 
for  a  trivial  purpose,  neither  is  it  necessary  to  summon 
or  give  all  the  members  notice  to  attend  such  a  meeting. 
Where,  therefore,  a  notice  is  necessary,  the  statute  has 
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prescribed  it:  and  as  three  vestry-men  form  a  quorum 
when  lawfully  assembled,  it  is  not  necessary  that  five 
should  have  been  summoned  or  have  had  previous  notice 
of  the  meeting.  If  the  officer,  whose  duty  it  is  to  sum- 
mon the  members,  should  die  shortly  after  a  meeting, 
and  it  could  not  be  shewn  that  the  members  who  at<- 
tended  had  been  summoned,  it  would  not  invalidate  the 
meeting,  provided  three  members  were  present,  and 
acted  as  vestry-men.  But  if  the  defendants,  under  their 
first  special  plea,  were  bound  to  shew  that  the  vestry 
was  duly  assembled,  in  order  to  support  that  allegation; 
yet  they  adduced  sufficient  evidence  to  support  the  last 
plea,  as  it  does  not  refer  to  the  foregoing  plea,  and  merely 
alleges  that  the  defendants  and  divers  other  persons  conv- 
posing  part  of  the  select  vestry  were  lawfully  possessed 
of  the  school- room,  and  not  that  the  vestry  was  duly 
assembled  in  that  room.  In  order  to  constitute  a  select 
vestry,  it  is  sufficient  if  a  certain  number  of  the  body  of 
the  vestry-men  are  present ;  and  it  is  not  necessary  to 
consider  the  precise  nature  of  the  meeting,  or  that  they 
were  duly  assembled ;  if  they  were  present  and  acted  as 
vestry-men,  it  is  sufficient ;  and  it  is  quite  clear  that  the 
defendants,  and  the  four  other  vestry-men  who  were  pre- 
sent at  the  meeting  were  acting  in  their  character  of 
vestry-raen  at  the  time  of  the  intrusion  and  interruption 
by  the  plaintiff. 
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plea  is,  whether,  from  the  evidence  given  at  the  trial,  the 
defendants  made  out  the  allegation  that  there  was  a 
select  vestry  duly  assembled.  The  introduction  of  select 
vestries  is  of  recent  date,  as  they  were  first  established 
by  the  statute  59  Geo.  3,  c.  12,  the  1st  section  of  which 
enacts  *^  that  it  shall  be  lawful  for  the  inhabitants  of  any 
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parish  in  vestry  assembled^  and  they  are  thereby  em- 
powered, to  establish  a  select  vestry  for  the  concerns  of 
the  poor  of  such  parish;  and  to  that  end,  to  nominate 
and  elect,  in  the  same  or  in  any  subsequent  vestry,  or 
any  adjournment  thereof  respectively,  such  and  so  many 
substantial  householders  or  occupiers  within  such  parish, 
not  exceeding  the  number  of  twenty,  nor  less  than  five, 
as  shall  in  any  such  vestry  be  thought  fit  to  be  members  of 
the  select  vestry  ;  and  the  rector,  vicar,  or  other  minister 
of  the  parish,  and  in  his  absence  the  curate  thereof  (such 
curate  being  resident  in  and  charged  to  the  poors'  rates 
of  such  parish),  and  the  churchwardens  and  overseers  of 
the  poor  for  the  time  being,  together  with  the  inhabitants 
who  shall  be  nominated  and  elected  as  aforesaid,  (such 
inhabitants  being  first  thereto  appointed  by  writing  under 
the  hand  and  seal  of  one  of  his  Majesty's  justices  of  the 
peace,  which  appointment  he  is  thereby  authorised  and 
required  to  make),  shall  be  and  constitute  a  select  vestry 
for  the  care  and  management  of  the  concerns  of  the 
poor  of  such  parish ;  and  any  three  of  them  (two  of 
whom  shall  neither  be  churchwardens  nor  overseers  of 
the  poor),  shall  be  a  quorum;  and  every  such  select 
vestry  shall  continue  and  be  empowered  to  act  from  the 
time  of  the  appointment  thereof  until  fourteen  days  after 
the  next  annual  appointment  of  overseers  of  the  poor  of 
the  parish  shall  take  place,  and  may  be  from  year  to  year, 
and  in  every  future  year,  renewed  in  tlie  manner  there- 
inbefore directed;  and  every  such  select  vestry  shall 
meet  once  in  every  fourteen  days,  and  oftener  if  it  shall 
be  found  necessary,  in  the  parish  church,  or  in  some 
other  convenient  place  within  the  parish ;  and  every  such 
select  vestry  is  thereby  empowered  and  required  to  ex- 
amine into  the  state  and  condition  of  the  poor  of  the 
parish,  and  to  inquire  into  and  determine  upon  the 
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proper  objects  of  relief,  and  the  nature  and  amount  of 
the  relief  to  be  given."  The  question  then  is,  what  is  to 
bring  the  members  of  the  select  vestry  together?  In 
order  to  ascertain  this,  we  should  look  at  the  regulations 
of  general  or  parish  vestries.  Now,  the  mode  of  col- 
lecting vestry-men,  or  bringing  them  together  at  a  general 
vestry,  is  regulated  by  the  statute  58  Geo.  3,  c.  69,  the 
1st  section  of  which  enacts,  ''  that  no  vestry  or  meeting 
of  the  inhabitants  in  vestry,  of  or  for  any  parish,  shall  be 
holden,  until  public  notice  shall  have  been  given  of  such 
vestry,  and  of  the  place  and  hour  of  holding  the  same, 
and  the  special  purpose  thereof,  three  days  at  the  least 
before  the  day  to  be  appointed  for  holding  such  vestry, 
by  the  publication  of  such  notice  in  the  parish  church  or 
chapel,  on  some  Sunday,  during  or  immediately  after 
divine  service,  and  by  affixing  the  same,  fairly  written  or 
printed,  on  the  principal  door  of  such  church  or  chapel." 
Although  no  precise  mode  is  there  pointed  out  as  to  the 
assembling  of  the  vestry-men,  and  the  regulations  of 
general  vestries  may  not  of  necessity  be  applicable  to 
select  vestries;  yet,  as  the  one  bears  an  analogy  to  the 
other,  it  affords  a  strong  reason  for  assuming  that  some 
formal  mode  must  be  pursued  to  bring  select  vestry-men 
legally  together.  Here,  if  five  of  the  members  compos- 
ing the  select  vestry  had  fixed  to  meet  on  a  particular 
day,  it  might  perhaps  have  been  sufficient  without  fur- 
ther notice.  So,  if  they  had  met  and  adjourned  to  a 
given  day,  it  might  have  dispensed  with  a  notice  for  them 
to  meet  on  the  adjournment-day.  But  the  meeting  was 
called  for  a  special  purpose,  and  on  an  unusual  day ;  and 
we  have  been  called  upon  to  say  that  the  meeting  was 
legally  convened,  although  one  of  the  five  vestry-men 
named  in  the  plea  had  received  no  notice  that  it  would 
take  place.  But  such  a  decision  would  lead  to  great 
mischief  and  inconvenience;  for,  as  the  statute  enacts 
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that  any  three  shall  be  a  quorum^  they  might  meet  to  the 
exclusion  of  the  remauung  seventeen,  and  adopt  regula- 
tions which  the  majority  would  not  have  assented  to  or 
acquiesced  iu.  By  analogy  to  the  rules  which  prevail  in 
summoning  the  members  of  a  corporation^  we  cannot 
say  that  the  meeting  in  question  was  a  legally  constituted 
select  vestry,  or  that  such  vestry  was  duly  ^assenibled. 
But  it  has  been  said,  that  the  third  plea  does  not  allude 
to  the  vestry  so  assembled;  but  it  refers^  without  any 
qualification^  to  the  said  select  vestry  in  the  second  plea 
mentioned,  and  Tirtually  iilcorporat€fs  it,  as  it  commences 
by  stating  that  the  defendants  and  divers  other  persons, 
composing  part  of  the  said  select  vestry,  biefore  and  at 
the  said  tinie  when^  *  &c.y  were  lawfully  possessed  of  the 
school-room  in  the  declaration  mentioned.  If  the  defend- 
ants did  not  shew  that  they  had  an  exclusive  right  to  the 
room,  they  were  out  of  Court;  for  unless  the  nature  of 
the  meeting  entitled  them  to  exclude  the  plaintiff,  there 
is  nothing  to  shew  that  he  was  a  >yrongful  intruder.  I 
am  therefore  of  opinion,  that  neither  of  the  pleas  was 
made  out  by  the  proof  given  at  the  trial,  and  consequently 
that  this  rule  must  be  discharged. 

ParK;  J. — On  looking  at  the  first  special  plea,  I  en- 
tertain no  doubt  whatever;  for  the  defendants  there  alleged 
that  a  select  vestry  of  the  parish  was  duly  assembUdy  and 
it  appears  that  one  of  the  five  vestry-men  named  in  the 
plea  had  no  notice  of  the  meeting.  Besides,  the  meet* 
ing  was  not  called  on  the  usual  day.  That,  in  my  opi- 
nion, makes  the  case  still  stronger  against  the  defendants* 
If  they  selected  an  unusual  day  of  meeting  for  a  special 
purpose,  it  is  impossible  to  say  that  they  were  duly  as- 
sembled, unless  notice  of  the  meeting  had  been  giveiv  to 
all  the  five  members  named  in  the  plea.  To  hold  other- 
wise   would  be  highly  dangerous,  as  it  might  tend  to 
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great  luischi^;  for,  if  three  individuals,  who  might  form 
a  quorum,  agreed  to  meet  on  a  given  day  without  giving 
any  notice  to  the  five  or  the  twenty  vestry-men  who  might 
constitute  the  vestry  when  duly  assembled,  it  would  be 
a  great  hardship  that  those  latter  individuals  should  be 
bound  by  the  acts  of  the  three.  As  to  the  last  special 
plea,  I  fully  concur  with  my  Lord  Chief  Justice,  as  it 
refers  to  and  in  fact  incorporates  the  allegations  contained 
in  the  second.  I  therefore  think  that  the  verdict  for  the 
plaintiff  ought  not  to  be  disturbed. 
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BosANQUET,  J. — I  am  of  the  same  opinion.  The 
question  on  the  first  special  plea  is,  whether  the  allega- 
tion,  that  a  select  vestry  of  the  parish  was  duly  assembled, 
was  made  out  by  the  defendants  at  the  trial.  It  appears 
that  the  meeting  was  not  held  on  the  regular  or  usual, 
but  on  a  particular  day,  and  for  a  special  purpose.  The 
defendants,  therefore,  should  have  proved  a  summons  or 
notice  to  the  five  persons  named  in  the  plea,  to  attend 
the  meeting,  without  which  they  could  not  have  been 
legally  or  duly  assembled  as  a  select  vestry.  The  form 
of  the  notice  is  another  question,  but  it  is  sufficient  to 
say  that  some  notice  was  necessary;  and  it  is  admitted 
that  one  of  the  five  members,  who  is  alleged  to  have 
constituted  the  select  vestry,  received  no  notice  what- 
ever. With  respect  to  the  last  special  plea,  as  it  refers 
at  the  commencement  to  the  said  select  vestry,  it  must 
be  taken  to  mean  the  vestry  as  described  in  the  first  spe- 
cial plea,  and  to  incorporate  the  one  with  the  other,  for  the 
words  ''  at  the  said  time  when"  8cc.,  must  of  necessity  be 
taken  to  refer  to  the  vestry  alleged  in  the  former  plea  to 
be  duly  assembled.  Unless  the  defendants  and  other 
members  present  were  acting  in  the  character  of  vestry- 
men legally  assembled,  they  were  not  authorised  in 
turning  the  plaintiff  out  of  the  room.     We  are  not  bound 
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to  look  at  the  particular  purpose  for  which  they  met, 
because  all  we  have  to  consider  is,  whether  there  was  a 
select  vestry  duly  or  legally  assembled  at  the  time  of  the 
plaintiff's  expulsion. 


Alderson,  J. — I  am  of  the  same  opinion.  The 
defendants  have  precluded  themselves  by  the  allegation 
in  their  first  special  plea,  as  they  did  not  prove  that  the 
select  vestry  was  duly  assembled;  and,  in  order  to  justify 
their  turning  the  plaintiff  out  of  the  room  as  stated  in  the 
third  plea,  they  should  have  shewn  that  the  vestry  was 
legally  and  duly  constituted.  The  room  was  a  parish 
school-room,  into  which  the  plaintiff  might  have  had  as 
much  right  to  enter  as  the  defendants ;  and  unless  they 
shewed  that  all  the  five  members  named  in  the  second 
plea  had  been  either  summoned  or  had  some  notice  to 
attend,  they  failed  to  prove  that  the  meeting  was  duly 
assembled.  Besides,  it  was  called  for  a  special  purpose, 
and  not  on  the  usual  day  of  meeting ;  and  it  might  lead 
to  great  inconvenience  if  three  of  the  members,  who 
would  constitute  a  quorum,  might  form  resolutions 
behind  the  back  of  the  majority,  who,  if  they  had  been 
present,  or  had  any  previous  notice  of  the  meeting,  might 
have  attended  for  the  purpose  of  opposing  such  resoiu* 
tions.     This  rule,  therefore,  must  be — 

Discharged. 
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Hanway  v.  Boultbbe  and  Maby  his  Wire.(a) 

X  RESPASS.  The  first  count  of  the  declaration  stated, 
that  the  defendant,  Mary,  being  the  wife  of  the  other 
defendant,  on  the  12th  day  of  October,  1829>  seized  and 
laid  hold  of  the  plaintiff,  and  forced  and  compelled  him  to 
go  along  a  certain  public  highway,  to  the  dwelling-house 
of  a  certain  magistrate,  and  then  and  there  imprisoned  him 
8cc.  for  the  space  of  six  hours.  The  second  count  stated 
that  the  defendant  Mary,  then  and  still  being  the  wife  of 
the  other  defendant,  assaulted  the  plaintiff.  The  third 
count  stated,  that  the  defendant  Mary,  then  and  still  be- 
ing the  wife  of  the  other  defendant,  seized  and  took  a  cer- 
tain pack,  and  certain  goods  of  the  plaintiff,  (enumerating 
them).  Pleas  —First,  the  general  issue;  second,  a  justifica- 
tion under  the  stat.  7  &  8  Geo,  4,  c.  30(6).  Replication — 


(a)  This  and  the  following 
Nisi  Prius  Cases  are  taken,  by 
pennission,  from  Carrington  and 
P(^^i  Reports,  Trinity  Term 
to  Michaelmas  Term,  1830. 

(b)  As  a  plea  framed  under 
this  act  is  not  to  be  found  in 
any  of  the  printed  coUecdons,  a 
copy  of  it  may  be  acceptable. 

P/!^o.— And  for  a  further  plea 
in  this  behalf  as  to  making  an 
assault  upon  the  said  plaintiff, 
and  seizing  and  laying  hold  of 
the  said  plaintiff,  and  forcing 
and  compelling  the  said  plain- 
tiff to  go  from  and  oat  of  a  cer- 
tain dwelling-house  of  the  said 
defendant  Richard  Moore  Boult' 
bee,  into  a  certain  public  high- 
way, and  in  and  along  divers 
public  highways,  to  the  dwelling- 
house  of  the  said  magistrate,  in 
the  said  declaration  mentioned, 


and  on  that  occasion  imprisoning 
and  keeping  and  detaining  the 
said  plaintiff  in  prison  for  a  cer- 
tain small  space  of  time,  part  of 
the  said  time  in  the  said  decla- 
ration mentioned,  the  said  de- 
fendants, by  leave  of  the  Court 
here  for  that  purpose  first  had 
and  obtained,  according  to  the 
form  of  the  statute  in  that  case 
made  and  provided,  say,  that  the 
said  plaintiff  ought  not  to  have 
or  maintain  his  aforesaid  action 
against  them  the  said  defendants, 
because  they  say,  that  the  said 
plaintiff  heretofore,  to  wit,  at  the 
said  time  when,  &c.,  to  wit,  in 
the  county  aforesaid,  wilfully 
committed  damage  and  injury  to 
and  upon  certain  personal  pro- 
perty of  the  said  defendant  Ri" 
chard  Moore  BouUbee,  to  wit,  to 
and  u|x>n  a  certain  dog  of  the 


t^Sfr. 


False  impri- 
sonment.    i4., 
a  hawker, 
went  to  the 
house  of  B.  to 
sell  goods,  and 
a  dog  of  B, 
coming  out  of 
the  house,  A. 
knocked  out 
one  of  its  eyes, 
for  which  B.'s 
wife  caused 
A,  to  be  ap- 
prehended : — 
Held,  that  it 
was  for  the 
jury  to  say, 
whether  A. 
had  struck  the 
dog  for  his 
own  preserva- 
tion, and 
fairly  to  pn)- 
tect  himsell ; 
or  whether  it 
was  a  wilful 
and  malicious 
trespass  on  his 
part.     To  jus- 
tify the  appre- 
hension or  an 
offender  under 
the  malicious 
injuries  act,  7 
&  8  Geo.  4,  c. 
30,  the  of- 
fender must 
be  taken  in  the 
fact  or  on  a 
quick  pursuit. 
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That  the  defendant  Mary,  of  her  own  wrong,  committed 
the  trespass  attempted  to  be  justified. 

It  appeared  that  the  plaintiff^  being  a  hawker  and  ped- 


said  Richard  Moore  BoultheCy  of 
great  valoe,  to  wit,  of  the  vaioe 
of  8/.,  that  is  to  say,  by  then  and 
there  wilfully  beating  and  wound- 
ing the  said  dog,  with  a  certain 
lai^e  stick  or  club,  and  thereby 
knocking  and  beating  out  one  of 
its  eyes,  whereby  the  said  dog 
became  and  was  greatly  injured 
and  damaged,  and  rendered  of 
much  less  value  to  the  said  J^- 
chard  Moore  BmUtbee^  the  said 
plaintiff  not  then  and  there  act- 
ing as  aforesaid  under  a  fair  or 
reasonable  supposition  that  he 
bad  a  right  to  do  the  act  afore- 
said, and  the  said  trespass  not 
being  committed  in  hunting, 
fishing,  or  in  the  pursuit  of  game, 
contrary  to  the  form  of  the  sta- 
tute in  that  case  made  and  pro- 
vided. And  the  said  defendants 
further  say,  that  the  said  plaiotijBT 
was  then  and  there,  at  the  said 
time  when,  &o.,  found  commit- 
ting the  said  offence  against  the 
said  statute,  whereupon  the  said 
defendant  Mary,  then  and  there 
being  the  wife  and  servant  of  the 
said  other  defendant,  at  the  said 
time  when,  &c.,  did  immediately 
apprehend  the  said  plaintiff,  and 
take  him  before  a  neigh bouiicg 
justice  of  the  peace,  to  wit,  be- 
fore the  said  magistrate  in  the 
said  declaration  mentioned,  the 
same  being  then  and  there  a 
justice  of  the  peace  in  and  for 
the  county  and  place  wherein  the 
said  offence  was  so  committed, 
to  be  dealt  with  according  to 


the  law;  and,  in 'so  doing,  the 
said  Mihy  did  necessarily  seize 
and  hay  hold  of,  and  cause  the 
said  plain tiflP  to  be  seized  and 
laid  hold  o^  and  did  necessarily 
compel  and  force  him  to  go  from 
and  out  of  the  said  dwelling- 
house  of  the  said  Richard  Moore 
Boultbee,  into  the  said  highway, 
and  in  and  along  the  same,  and 
the  said  other  highways,  to  the 
dwelling-house  of  the  said  ma- 
gistrate as  aforesaid;  and  the 
said  Mary  did  then  and  there, 
as  such  wife  and  servant  as 
aforesaid,  give  information  and 
make  complaint  to  the  said  ma- 
gistrate against  the  said  plaintiff, 
for  the  offence  aforesaid,  and  so 
the  said  plaintiff,  for  the  offeuce 
aforesaid,  the  sud  Mary  <Cd  ne- 
cessarily imprison,  and  keep  and 
detain  the  said  plaintiff  in  prison, 
for  a  certain  small  space  of  time, 
to  wit,  for  the  space  of  one  quar- 
ter of  an  hour,  while  she  the 
said  Mitry  was  taking  the  said 
plaintiff  to  the  said  dwelling- 
house  of  the  said  magistrate  as 
aforesaid,  and  so  giving  such  in- 
formation, and  making  such  com- 
plaint as  aforesaid,  as  it  was 
lawful  for  her  to  do  for  the  cause 
aforesaid,  which  are  the  same 
supposed  trespasses  in  the  intro- 
ductory part  of  this  plea  men- 
tioned ;  and  whereof  the  said 
plaintiff  hath  above  complained 
against  her.  And  this  the  said 
defendants  are  ready  to  verify^ 
&c. 


TRINITY  TERM,  X  GEO.  IV. 

lar,  went  in  the  way  of  his  business  with  his  pack  of 
goods  to  the  house  of  Mr.  Boulthee,  and  that  a  Scotch 
terrier  dog  of  Mr.  BouUbee  came  out  of  .the  house  and 
ran  at  the  plaintiff,  who  with  a  stick  gave  the  dog  a  blow 
which  knocked  out  one  of  its  eyes.  The  plaintiff  then 
went  away,  and  Mrs.  Boultbee  imme^diately  sent  a  bpy 
to  fetch  a  constable.  The  boy  returned,  with  the  con- 
stable, and  Mrs.  Boulihee  directed  them. to  go  after  the 
plaintiff,  and  apprehend  him  for  the  injury  done  to  the 
dog.  The  constable  and  boy  went  in  pursuit  of  the 
plaintiff,  and  overtook  him  at  a  distance  of  about  a  mile 
from  Mr.  Boultbee's  house.  The  constable  took  him  to 
Mr.  Bouhbee'sy  and  took  his  pack  from  him,  Mrs.  B, 
desiring  the  constable  to  put  the  pack  in  a  room  there, 
which  was  done.  The  plaintiff  was  taken  before  a  ma* 
gistrate,  and  was  afterwards  allowed  to  depart. 

TiNDAL,  C.  J.  (in  summing  up). — To  authorise  the 
imprisonment  of  the  plaintiff,  under  the  act  of  parlia- 
ment 7  &  8  Geo.  4,  c.  3Q(a)»  the  plaintiff  must  have 


(a)  By  the  stat.  7  &  8  Geo.  4, 
c.  30,  s.  24,  any  person  who  shall 
wilfully  or  maliciously  commit 
any  damage,  injury,  or  spoil  to 
or  upon  any  real  or  personal 
property,  may  be  compelled  by 
a  magistrate  to  pay  a  reasonable 
compensation;  and,  if  he  does 
not,  may  be  committed.  See 
this  sect.  Carr.  Supp.  853.  With 
respect  to  the  question  whether 
dogs  are  pertonal  property^  see 
the  case  of  Ireland  v.  Higgins, 
Cro.  Eliz.  125,  where  a  plaintiff 
recovered  in  trover  for  a  grey- 
hound. In  that  case  there  is 
another  case  cited,  where  a  per- 
son was  held  to  be  justified  in 
committing  an  assault,  to  keep 
possession  of  his  dog. 


By  sect.  28  of  this  statute  it 
is  enacted — "That  any  person 
found  committing  any  offence 
against  this  ace,  whether  the 
same  be  punishable  upon  indict- 
ment or  upon  summary  convic- 
tion, may  be  immediately  appre- 
hended, without  a  warrant,  by 
any  peace  officer,  or  the  owner 
of  the  property  injured,  or  his 
servant,  or  any  person  authorised 
by  him,  and  forthwith  taken  be- 
fore some  neighbouring  justice-of- 
the  peace,  to  be  dealt  with  ac- 
cording to  law." 

By  sect.  41  of  this  act,- de- 
fendants are  entitled  to  notice  of 
action,  and  may  plead  the  gene- 
ral issue,  &c.  See  this  section, 
Carr,  Supp.  330. 
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committed  either  a  wilful  or  a  malicious  iujury.  The 
first  question  is,  whether  this  was  a  wilful  injury  to  the 
dog.  It  does  not  appear  that  the  dog  was  of  a  descrip- 
tion to  be  dangerous,  or  that  it  was  at  all  necessary  that 
the  plaintiff  should  have  struck  it.  You  will  therefore 
say,  whether  the  plaintiff  struck  this  dog  for  his  own 
preservation,  and  fairly  to  protect  himself,  or  whether  it 
was  a  wilful  and  malicious  trespass  on  his  part.  There 
is  also,  besides  this,  another  question.  It  is  necessary, 
under  this  act  of  parliament,  that  the  party  apprehended 
should  be  taken  in  the  fact,  or  else  in  quick  pursuit  (a). 
In  this  case,  a  boy  is  sent  for  a  constable,  and  they, 
having  received  their  directions  from  Mrs.  Boultbee,  are 
sent  in  pursuit  of  the  plaintiff,  and  find  him  a  mile  off. 
You  will  therefore  say  whether  this  was  or  was  not  an 
apprehension  on  a  quick  pursuit.  With  respect  to  that 
part  of  the  case  that  regards  the  pack,  the  question  will 
be,  whether  the  plaintiff  left  his  pack  as  a  voluntary  de- 
posit, or  whether  it  was  taken  by  order  of  Mrs.  BouU^ 
bee.  For,  this  being  a  joint  action  against  husband  and 
wife,  it  is  essential  that  it  should  have  been  done  by 
Mrs.  Boultbee{b). 


Verdict  for  the  plaintiff — Damages,  10/.  (c) 


(a)  See  the  case  of  Bjex  v. 

Cumm,  3  C.  &  P.  897. 
(()  In  Com.  Dig.  lit.  TretpaUj 

(C.  1),  it  is  laid  down,  that  tres- 
pass lies  ^  against  all  who  pro- 
cure or  command  it,  [4  Inst. 
317])  or  against  him  who  after- 
wards assents  to  a  trespass  done 
for  his  use  or  benefit,  though  not 
privj  at  the  time  of  doing  it. 


[lb.]  So,  if  he  assents  to  the 
act  of  his  servant  in  seizing 
goods,  he  will  be  a  trespasser  for 
misusing  the  goods  in  seizure, 
though  not  privy  to  the  mis- 
usage.  [Lane,  90].^'  See  also 
Buikr  V.  Turley,  2  C.  &  P.  585. 
(c)  Counsel  for  the  plaintiff, 
Taddy^  Seijt.y  and  TomUiaon ; 
for  the  defendant,  WUde^  Seiju 


TRINITY  TERM,  X  GEO,  IV.  486 

1829. 

Rex  v.  Joseph  Perkins. 

Larceny.     The  offence  was  stated  in  the  indict-  If  a  parish  be 
ment  to  have  been  committed  "  at  the  parish  of  Hales  P^jjj  ^^^^^ 
Owen,  in  the  county  of  Worcester/'     It  appeared  that  of  FT.  and 
the  parish  of  Hales  Owen  was  situate  partly  in  Worces-  county  of  5., 

tershire  and  partly  in  Shropshire.  I'  **  sufficient, 

•^       "^  '^  in  an  indict- 

ment for 

F.   V.  Lee,  for  the  prisoner.   I  submit  that  this  is  [^^^^^^ 
badly  laid.     This  ought  to  have  been  laid  as  '^  in  that  fence  to  have 
part  of  the  parish  of  Hales  Owen,  which  is  situate  in  the  o,i(ted  **  at 
county  of  Worcester/*     There  is,  in  point  of  fact,  no  ^e  parish  of 
such  parish  as  the  parish  of  Hales  Owen,  in  the  county  county  of  Wr 
of  Worcester:   and  it  has   been   held  by  Mr.  Justice 
Gaselee,  that  even  since  the  stat.  7  Geo.  4,  c.  64,  s.  20, 
it  b  necessary  that  the  offence  should  be  laid  to  have 
been  committed  in  some  parish  in  the  county,  even  in 
cases  not  local;  and  there  b  no  such  parish  as  that 
stated. 

J.  Jervis,  amicus  curia,  stated,  that  this  very  objection 
had  been  over*ruled  by  Mr.  Justice  Littledale  with  re- 
spect to  this  very  parish. 

Park,  J. — Knowing  the  extreme  accuracy  of  my 
brother  Littledale,  in  all  matters  of  pleadmg,  I  have  no 
difficulty  in  holding  this  good. 

Verdict— Guilty,  (a) 

(a)  Counsel  for  the  proseca-  or  information  for  any  felony  or 

tion,   Carrington ;    for  the   pri-  misdemeanor,  whether  after  ver- 

soner,  F.  V,  Lee.  diet  or  outlawry,  or  by  confes- 

By  the  stat.  7  Geo.  4,  c.  64,  sion,  default,  or  otherwise,  shall 

s.  20,  it  is  enacted,  **  That  no  be  stayed  or  reversed  for  want 

judgment  upon  any  indictment  of  a  proper  or  perfect  venue, 
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where  the  Court  shall  appear,  by 
the  indictment  or  information, 
to  have  jurisdiction  over  the  of- 
fence." In  the  case  of  Rex  v. 
Bullock,  (Cor.  19  Js.),  Carr. 
Supp.  289,  which  was  a  case 
before  the  passing  of  the  stat. 
7  Geo.  4,  c.  64,  the  prisoner  was 
indicted  for  breaking  into  a 
house  and  stealing  to  the  amount 
of  405.    The  house  was  laid  to 


be  in  the  parish  of  ^  St.  Botolph, 
Aldgate,"  and  it  appeared  that 
the  parish  where  the  house  was 
situate,  was  "  St.  Botolph,  wUh- 
out  Aldgate.^'  The  prisoner  was 
convicted  of  larceny ;  and  the 
twelve  Judges  held  that  he  was 
rightly  convicted,  as  there  was 
no  proof  that  there  was  no  such 
parish  in  the  county  as  that 
named. 


If  a  servant 
put  poison 
into  a  coiYee 
pot  which 
contains  cof- 


Rex  v.  Hannah  Habley. 

Indictment  on  the  statute  9  Geo.  4,  c.  31,  a.  11. 
The  first  count  charged  that  the  prisoner  did  ''  administer, 
and  cause  to  be  administered,  to  Sarah  Smith,  &c.,  a 


fee,  and  when  certain  deadly  poison  called  oxyde  of  arsenic."  The  third 

count  charged  that  the  prisoner  did  ^*  cause  to  be  taken'' 


by  the  said  Sarah  Smith  oxyde  of  arsenic.  And  the 
fifth  count,  that  the  prisoner  "  did  attempt  to  administer'' 
to  the  said  Sarah  Smith  oxyde  of  arsenic.     The  second, 


comes  down 
to  breakfast, 
the  servant 
tells  the  mis- 
tress that 
she  has  put 
the  coffee-pot    fourth,  and  sixth  counts  were  similar  to  the  first,  third, 

rthe  mistress's)  ®°^  '^f^'^*  except  that  they  stated  the  poison  to  be  white 
breakfast,  and  arsenic. 

drink  the  poi-      The  evidence  of  Mrs.  Smith  was  as  follows — '*  I  got 

soned  coffee—  yp  ^^  about  7  o'clock.     The  kettle  was  on  the  fire,  and 

This  IS  a  "^ 

**  causing  the    the  cofFee  pot  was  by  the  side  of  the  grate.     I  told  the 

token""'wi*thin  pnsonerthat  she  had  better  get  her  breakfast,  as  I  thought 
the  Stat.  9        she  needed  it  by  that  time.     She  said,  she  would  not 

s.  11  and  the    ^^^^  ^"J*  *^  ^^®  intended  for  me.     I  said  to  her  again, 

servant  is  *  £)id  you  put  it  for  me  V  and  she  said  *  Yes.'     I  then 

therefore  in-  •        i*         i»  n .        i 

dictable  under  toasted  a  slice  off  a  roll,  and  was  gomg  to  put  out  some 

qI-^'a/^'  h         ^^^'  '^"^^  ^"  '''®  prisoner  telling  me  that  the  coffee  was 
this  is  also  an  for   me,   I   put   the   tea-pot   down,    and    asked   James 

'  *  ""within*^     Tliomas  if  he  would  have  tea  or  coffee;  and  he  saying 

that  act,  as,  to  constitute  an  administering,  it  is  not  necessary  that  the  poisoiif 
should  be  delivered  by  the  hand  of  the  party. 
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be  should  like  some  coiBFee;  I  poured  oat  some  for  him 
and  for  myself;  and  I  drank  it.  I  poured  out  a  second  cup 
for  both,  James  Thomas  drank  about  half  his,  and  I 
drank  the  whole  of  ihine.  James  Thomas  complained 
that  his  coffee  made  hhn  srek/  and  he  left  the  room.  I 
felt  quite  well  at  this  time,  but  in  about  five  minutes  I 
became  very  ill  indeed,"  &c.  8cc. 

It  was  distinctly  proved,  that  this  coffee-pot  contained 
arsenic  mixed  with. the  coffee. 
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C.  Phillips,  for  the  prisoner.  I  submit  that  there  is  in 
this  case  no  evidence  of  an  administering ;  there  is  no 
proof  that  the  prisoner  handed  this  coffee  to  Mrs.  Smith. 
The  mere  mixing  of  poison,  and  leaving  it  in  some  place 
for  the  person  to  take  it,  is  not  sufficient  to  constitute  aa 
administering;  it  must  be  given  into  the  hand  of  the 
party.  In  the  case  of  Mex  v.  Cadman{a),  it  was  con« 
sidered  that  the  swallowing  of  the  poison  was  not  essen- 
tial, but  that  some  of  the  poison  must  be  applied  to  the 
person  to  whom  it  is  administered ;  and  that  case  clearly 
shews,  that  the  delivery  of  the  poison  to  the  hand  of  the 
party  is  the  main  ingredient  of  the  offence;  and  diat,  if 
the  poison  had  been  laid  down,  or  left  in  a  place  to 
which  the  prosecutrix  had  access,  that  would  not  have 
been  sufficient. 

Pabk,  J. — There  is  another  report  of  the  case  of  Rex 
v.  Cadman  (b),  and  the  two  reports  differ  materially.  My 
memory  is,  that  Mr.  Carrington's  report  is  accurate,  and 
that  the  Judges  held,  that  it  was  no  administering,  unless 
the  poison  was  taken  into  the  stomach. 


C.   Phillips.  My  argument  is,  that  unless  there  was 
a  manual  delivery  to  the  party,  it  is  not  sufficient. 

(a)  R.  &  M.  C.  C.  R.  114.  (6)  Carr.  Supp.  237. 


Harlbt. 
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1890.  Park^  J. — If^  according  to  the  report  you  have  cited^ 

-.    ^  the  delivery  into  the  hand  is  not  enough^  and  the  taking 

V.  it  into  the  stomach  is  immaterial,  I  can  hardly  say  what 

would  be  enough  in  any  case.  If  I  call  in  a  physician, 
and  he  writes  his  prescription,  and  I  take  the  medicines, 
is  that  not  an  administering  by  him? 

C  Phillips.  That  is  an  act  done  by  the  physician. 
To  constitute  an  administering  it  must  be  given  and  also 
taken. 

Park,  J. — I  have  my  own  note  of  the  case  of  Rex  v. 
Cadtnan.  That  being  a  case  on  a  Welch  circuit,  we 
certify  our  opinion  under  our  hands.  The  Welch 
Judges  have  no  right  to  reserve  cases  directly  for  the 
opinion  of  the  twelve  Judges.  They  petition  his  Majesty, 
who  refers  the  matter  to  us,  and  we  sign  a  letter  stating 
our  opinion ;  and  of  all  such  letters  Lord  Tenterden 
keeps  copies.  My  note  of  the  case  is,  that  the  Judges 
were  unanimously  of  opinion  that  the  poison  had  not 
been  administered,  because  it  had  not  been  taken  into 
the  stomach,  but  only  into  the  mouth. 

C  Phillips.  Administering  is  an  act.  Suppose  the 
poison  had  been  mixed  and  laid  by  for  a  month,  and  that 
a  stranger  had  gone  in  and  taken  it.  If  that  stranger  had 
died,  it  would  no  doubt  have  been  murder;  but  still 
there  is  no  administering :  and  the  indictment  in  such  a 
case  would  charge,  not  an  administering,  but  that  the 
prisoner  did  maliciously  lay  the  poison  in  a  certain  place, 
and  that  the  deceased,  not  knowing  it  to  be  poison,  took 
it.  There  is  no  count  in  this  indictment  which  does  not 
require  an  agency  on  the  part  of  the  accused.  A ''  caus- 
ing to  be  taken/'  includes  an  act,  and  so  does  an  *'  at* 
tempt  to  administer." 
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Corbet,  for  the  prosecution.  I  was  counsel  in  the 
case  of  Rex  v.  Cadmatt,  and  my  recollection  coincides 
with  your  Lordship's  note^  and  with  Mr.  CartingtorCs  v. 

book.     I  submit  that,  in  the  evidence  of  Mrs.  Smiih,      Habley. 
there  is  evidence  to  go  to  the  jury  on  all  the  counts. 

C.  Phillips.  When  a  new  offence  is  created  by  an  act 
of  parliament,  we  must  construe  it  to  the  very  letter. 

Park,  J.  (in  summing  up). — There  has  been  much 
argument  whether,  in  this  case,  there  has  been  an  ad- 
ministering of  this  poison.  It  has  been  contended,  that 
there  must  be  a  manual  delivery  of  the  poison,  and  the 
law,  as  stated  in  Messieurs  Ryan  ^  Moody^s  Report, 
goes  that  way ;  but  as  my  note  differs  from  that  report, 
and  also  from  my  own  feelings^  I  am  inclined  to  think 
that  some  mistake  has  crept  into  that  report.  It  is  there 
stated,  that  the  Judges  thought  the  swallowing  of  the 
poison  not  essential;  but  my  recollection  is,  that  the 
Judges  held  just  the  contrary.  I  am  inclined  to  hold 
that  there  was  an  administering  here;  and  I  am  of 
opinion,  that,  to  constitute  an  administering,  it  is  not  ne- 
cessary that  there  should  be  a  delivery  by  the  hand. 
With  respect  to  the  question,  whether  the  prisoner  **  did 
cause  the  poison  to  be  taken"  by  Mrs.  Smith,  it  has 
been  proved,  that  she  said  that  she  put  the  coffee-pot 
down  for  Mrs.  Stnithf  and  that  upon  this  Mrs.  Smith 
drank  some  of  the  coffee:  and  if  you  believe  the  evidence 
of  Mrs.  Smith,  I  am  of  opinion  that  this  is  a  ''  causing 
to  be  taken,"  within  this  act  of  parliament. 

Verdict — Not  guilty(a). 

(a)  Coansel  for  the  prosecu-  By  the  stat.  9  Geo,  4,  c.  31,  s. 
tioD,  Corbet;  for  the  prisoner,  11,  it  is  enacted,  ''That  if  any 
C.  Phillips,  person  unlawfully  and  malicious- 
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J^  shall  administer  or  attempt  to 
administer  to  any  person,  or  shall 
cause  to  be  taken  by  any  person, 
any  poison  or  other  destructive 
thing,  or  shall  unlawfiiUy  and 
maliciously  attempt  to  drown, 
suffocate,  or  strangle  any  person, 
or  shall  unlawfully  and  malici- 
ously shoot  at  any  person,  or 
shall,  by  drawing  a  trigger,  or  in 
any  other  manner,  attempt  to 
dischaige  any  kind   of  loaded 


arms  at  any  person,  or  shall  un- 
law fully  and  maliciously  stab, 
cut,  or  wound  any  person,  with 
intent,  in  any  of  the  cases  afore- 
said, to  murder  such  person, 
every  such  offender,  and  every 
person  counselling,  aiding,  or 
abetting  such  offender,  shall  be 
guilty  of  felony,  and,  being  con- 
victed thereof,  shall  suffer  death 
as  a  felon." 


Rex  v.  John  Blick. 

If  an  indict-     INDICTMENT  for  receiving  stolen  brass.    The  first 
receiver  state    count  of  the  indictment  stated,  that  one   Edwin  Smith, 

the  principal     ^^  ^jj^  General  Quarter  Sessions,  &c.,  was  convicted  of 
felony  to  have  ,  .        . 

stealing  brass,  fixed  in  the  church-yard  at  Minchinhamp- 

ton,  that  being  a  ^'  place  dedicated  to  public  use,*'  and 

that  the  prisoner  received  it,  knowing  it  to  be  stolen,    in 

another  count,  the  stealing  was  stated  to  be  by  a  certain 

evil-disposed  person  to  the  jurors  unknown. 

Evidence  was  given  that  the  brass  was  fixed  into  many 

of  the  tomb-stones  in  the  church-yard  at  Minchinhauipton, 

and  that  it  had  been  stolen,  and  it  was  also  proved  that  a 

considerable  portion  of  the  brass  was  found  in  the  house 

but  is  not  con.  of  the  prisoner.    To  prove  that  the  brass  was  stolen  by 

cIqsivc  ^n 

Edwin  Smith,  an  examined  copy  of  the  record  of  his  con- 
viction was  put  in^  and  by  that  it  appeared  that  he  had 
pleaded  guilty. 


been  com- 
mitted by 
A.B.,  what- 
ever would 
have  been  evi- 
dence of  the 
principal 
felony  to  con- 
vict A.  B.  is 
receivable 
to  prove  this 
allegation  on 
the  trial  of 
the  receiver. 


Therefore,  if 
A,  B,  con- 
fessed the 
principal 
felony,  that 

admiwible  on        Ludlow,  Serjt,  and  Talfourd,  for  the  prisoner.    This 

the  trial  of  the  is  a  judgment  against  the  principal  by  confession.   Now, 
receiver,  to 

prove  the  commission  of  the  principal  felony.  Semble,  that  the  stealing  of  brass,  fixed 
to  tomb-stones  in  a  church-yard,  is  a  felony  within  7  &  8  Geo,  4,  c.  29,  s.  44. 
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the  accessary  is  not  bound,  even  by  a  verdict  against  the 
principal,  and  still  less  is  he  bound  by  a  confession.      xhcKiKc 
There  is  no  evidence  of  the  guilt  of  the  principal,  except  v- 

liis  own  confession,  which  is  not  evidence  against  the,  ac- 
cessary; and  with  respect  to  the  count  which  charges 
that  the  brass  was  stolen  by  a  persons  unknown,  that 
must  fail,  because  the  principal  is  known.  There  is 
another  objection,  which  is  this,  the  stealing  of  this  brass 
is  not  a  felony.  By  the  statute  7  Sc  8  Gto*  4,  c.  29,. s.  44, 
it  is  enacted,  that  if  any  person  shall  steal,  See,  any 
brass,  &c.,  fixed  for  a  fence,  "  to  any  dwelling-house, 
garden,  or  area,  or  in  any  square,  street,  or  ot/ier  place 
dedicated  to  public  use  or  ornament,  every  such  offender 
shall  be  guilty  of  felony."  The  prosecutor  relies  on  the 
words,  ^*  place  dedicated  to  public  use,"  and  if  this  case 
does  not  come  within  those  words,  it  is  neither  within 
the  act  of  parliament,  nor  is .  it  the  offence  charged  by 
this  indictment.  The  word  place,  in  the  statute,  being 
joined  with  the  words,  square  and  street,  must  clearly 
mean  a  place  eju$dem  generis,  and  not  a  church^yard. 

BosANQUET,  J. — There  is  no  doubt  that  the  acces- 
sary may  controvert  the  guilt  of  the  principal ;  but  I 
take  it,  that  whatever  is  evidence  against  the  principal  is 
prim&  facie  evidence  of  the^  principal  felony,  as  against 
the  accessary;  and  if  the  principal  is  convicted  on  his 
own  confession,  that  is  prim^  facie  evidence  of  his  guilt 
as  against  the  accessary,  but  not  conclusive.  If  this  ob- 
jection were  valid,  it  would  set  up  the  last  count  of  the 
indictment,  because,  if  this  is  not  evidence  as  to  the  per* 
son  who  stole  the  brass,  there  is  no  evidence  to  shew  who 
did  it :  though  I  agree  that,  if  an  offence  is  charged  to 
have  been  committed  by  a  person  unknown  as  principal, 
and  it  appear  that  he  is  known,  the  prosecution  must 
fail.      With   respect  to   the   other   point,  this   statute, 
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which  is  rather  peculiarly  worded^  makes  it  an  offence 
to  steal  brass  fixed  in  any  square,  street,  or  other  place, 
dedicated  to  public  use  or  ornament ;  and  I  think  that  a 
church-yard  is  a  place  of  that  kind,  within  the  meaning 
of  this  act.  If  the  prisoner  is  convicted,  I  do  not  say 
that  I  will  reserve  the  point,  but  I  will  take  it  into  fur- 
ther consideration. 


The  prisoner  was  acquitted  on  the  merits(a). 


(a)  Counsel  for  die  prosecu- 
don,  Maclean  ;  for  the  prisoner, 
Ludlow,  Serjt.,  and  Taffburd, 

By  statute  7  &  8  Geo.  4,  c. 
89,  8.  44,  it  is  enacted,  **  That, 
if  any  person  shall  steal  or  rip, 
cut  or  break,  with  intent  to  steal, 
any  glass  or  wood-work  belong- 
ing to  any  building  whatsoever, 
or  any  lead,  iron,  copper,  brass, 
or  other  metal,  or  any  utensil  or 
fixture,  whether  made  of  metal  or 
other  material,  respectively  fixed 
in  or  to  any  building  whatsoever, 
or  any  thing  made  of  metal  fixed 
in  any  land  being  private  pro- 


perty, or  for  a  fence  to  any 
dwelling-house,  garden,  or  area, 
or  in  any  square,  street,  or  other 
place  dedicated  to  public  use  or 
ornament,  eveiy  such  offender 
shall  be  guilty  of  felony,  and, 
being  convicted  thereof,  shall  be 
liable  to  be  punished  in  the  same 
manner  as  in  the  case  of  simple 
larceny;  and  in  case  of  any 
such  thing  fixed  in  any  square, 
street,  or  other  like  place,  it 
shall  not  be  necessary  to  allege 
the  same  to  be  the  property  of 
any  person/' 


A  girl  was 
charged  with 
admmistering 
poison,  with 
intent  to  mur- 
der.   The 
surgeon  said  to 
her,  "  you  are 
under  suspi- 
cion of  this  and 
to  the  surgeon  :- 


Rex  v.  Hannah  Kingston. 

Indictment  for  administering  arsenic  to  Eliza 
Bates,  with  intent  to  murder  her.  It  appeared,  that  the 
surgeon  who  was  called  in  saw  the  prisoner,  and  said  to 
her,  you  are  under  suspicion  of  this,  and  you  had  better 
tell  all  you  know ;  and  after  this  she  made  a  statement  to 

the  surgeon. 

you  had  better  tell  all  you  know/'  Afler  this  she  made  a  statement 
■-Held,  that  that  statement  was  not  admissible  in  evideiice. 
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Park,  J.  having  conferred  viath  Littledale,  J., 
held,  that  evidence  of  this  statement  was  inadmissible. 


(a)  Counsel  for  the  prosecu- 
tion, Htmi;  for  the  prisoner, 
Storks. 


Verdict — Not  guilty  (a). 

See  the  cases  referred  to,  Carr. 
Supp.  68 ;  and  the  case  of  Rtx 
V.  C/coei,  4  C- &  P.  S91. 


1899. 


The  King 

V. 

Kingston. 


Rbx  V,  Child  and  others. 

Indictment  on  the  statute  l  Geo.  \,  st.  S,  c.  5,  s.  1, 
(the  riot  act),  for  a  capital  felony,  in  remaining  together 
for  one  hour  after  the  making  of  the  proclamation  under 
that  statute  (6). 


(b)  By  the  stat.  1  Geo.  1,  stat. 
2,  c.  5,  s.  1,  it  is  enacted, 
**  That  if  any  persons,  to  the 
number  of  twelve  or  more,  being 
unlawfully,  riotously,  and  tu- 
multuously  assembled  together, 
to  the  disturbance  of  the  public 
peace,  at  any  time  after  the  last 
day  of  July,  in  the  year  of  our 
Lord  one  thousand  seven  hun- 
dred and  fifteen,  and  being  re- 
quired or  commanded  by  any 
one  or  more  justice  or  justices  of 
the  peace,  or  by  the  sheriff  of 
the  county,  or  his  under-sheriff, 
or  by  the  mayor,  bailiff  or  bailifis, 
or  other  head  officer,  or  jus- 
tice of  the  peace  of  any  city  or 
town  corporate,  where  such 
assembly  shall  be,  by  proclama- 
tion to  be  made  in  the  king's 
name,  in  the  form  hereinafter 
directed,  to  disperse  themselves, 
and  peaceably  to  depart  to  their 

VOL.  11.  L 


habitations,  or  to  their  law- 
ful business,  shall,  to  the  num- 
ber of  twelve  or  more  (not- 
withstanding such  proclamation 
made)  unlawfullj^,  riotously,  and 
tumultuously  remain  or  continue 
together  by  the  space  of  one 
hour  after  such  command  or  re- 
quest made  by  proclamation, 
that  then  such  continuing  to- 
gether to  the  number  of  twelve 
or  more,  after  such  command  or 
request  made  by  proclamation, 
shall  be  adjudged  felony  with- 
out benefit  of  clergy,  and  the 
offenders  therein  shall  be  ad- 
judged felons,  and  shall  suffer 
death  as  in  case  of  felony  with- 
out benefit  of  dei^.'' 

And  by  sect.  3  of  the  same 
statute,  it  is  enacted,  *f  That 
the  order  and  form  of  the  pro- 
clamations that  shall  be  made 
by  the  authority  of  this  act,  shall 

L 


If,  in  reading 
the  proclama- 
tion from  the 
riot  act,  the 
magistrate 
omit  to  read 
the  words 
*'  Grod  save 
the  King,**  at 
the  end  of  it, 
persons  re- 
maining to- 
gether an  hour 
after  such 
reading  of  the 
proclamation 
cannot  be 
capitally  con- 
victed under 
sect.  1  of  that 
act. 
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It  appeared  that  about  two  hundred  and  fi%  persons 
had  assembled  together  in  a  riotous  manner,  and  had 
threatened  to  break  threshing-machines,  when  Dr.  Jones, 
a  magistrate,  read  the  proclamation  from  the  riot  act, 
1  Geo.  1,  Stat.  2,  c.  5;  but,  in  the  reading  of  it,  he 
omitted  to  read  the  words  '^  God  save  the  King,"  at  the 
conclusion. 


Vaughan,  B.,  and  Alderson,  J.,  held,  that,  as  those 
words  at  the  end  of  the  proclamation  were  omitted  to  be 
read,  the  charge  could  not  be  supported. 


Their  Lordships  directed  an 


Acquittal{a). 


be  as  hereafter  followeth,  (that 
is  to  say),  the  justice  of  the 
peace,  or  other  person  authorised 
by  this  act  to  make  the  said 
proclamation,  shall,  among  the 
said  rioters,  or  as  near  to  them 
as  he  can  safely  come,  with  a 
loud  voice  command,  or  cause 
to  be  commanded,  silence  to  be, 
while  proclamation  is  making; 
and  afler  that,  shall  openly  and 
with  loud  voice  make  or  cause  to 
be  made  proclamation  in  these 
words,  or  like  in  effect:— 

"  *  Our  sovereign  lord  the  king 
chaigeth  and  commandeth  all 
persons,  being  assembled,  im- 
mediately to  disperse  themselves, 
and  peaceably  to  depart  to  their 
habitations,  or  to  their  lawful 
business,  upon  the  pains  con- 
tained in  the  act  made  in  the 
first  year  of  King  Geoige,  for 


preventing  tumults  and  riotous 
assemblies. 

God  save  the  King.* 

'^  And  every  such  justice  and 
justices  of  the  peace,  sheriff,  un- 
der-sheriff, mayor,  bailiff^  and 
other  head  officer,  aforesaid, 
within  the  limits  of  their  re- 
spective jurisdictions,  are  hereby 
authorised,  empowered,  and  re- 
quired, on  notice  or  knowledge  of 
any  such  unlawful,  riotous,  and 
tumultuous  assembly,  to  resort 
to  the  place  where  such  unlaw- 
ful, riotous,  and  tumultuous  as- 
semblies shall  be  of  persons  to 
the  number  of  twelve  or  more, 
and  there  to  make  or  cause  to 
be  made  proclamation  in  manner 
aforesaid.'' 

(a)  Counsel  for  the  prosecu- 
tion, Denman,  A.  G.,  Dampier, 
and  Follet ;  for  the  prisoners, 
SeaeiL 
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1829. 

Rex  V,  Mackerel  and  another. 

Indictment  for  destroying  a  threshing-machine.  If  a  person  has 
The  first  count  of  the  indictment  charged  the  prisoners  ing.machino' 
with  "  breaking*'  the  machine.  The  second  count  charged  taken  to  pieces, 
them  with  *'  destroying"  iW    The  third  count  with  "  da-  mob  to  come 

maging  it  with  intent  to  destroy  it."     And  the  fourth  ^^  destroy  it, 
^    ^   ,  ....  »nd  the  mob 

count  with  *^  damaging  it  with  intent  to  render  it  use-  come  and  de- 

1        »>  stroy  the  dif- 

"^**'  ferenc  parts  of 

It  appeared  that  a  mob  had  come  to  the  house  of  the  the  machine 

prosecutor  to  destroy  his  threshing-machines^  and  the  pri-  pirated 

soner's  counsel  was  proceeding  to  shew,  by  cross-exami-  This  is  a  fe- 

,         ,  •         1.   I  •       lo"y  within  7 

nation,  that  the  prosecutor,  in  expectation  of  the  coming  Sc  8  Geo.  4  c. 

of  the  mob,  had  himself  taken  his  threshing-machine  to  ^^>  ^*  ^' 

pieces,  and  that  the  prisoners  only  broke  the  detached 

parts  of  it. 

Park,  J. — It  has  been  held  by  the  Judges,  both  at 
Reading  and  Winchester,  that  the  offence  is  made  out, 
although,  at  the  time  when  the  machine  is  broken,  it  has 
been  taken  to  pieces,  and  is  in  different  places,  only  re- 
quiring the  carpenter  to  put  those  pieces  together  again. 
There  have  been  several  convictions  under  such  circum- 
stances. 

Verdict — Guilty  (a). 

(«)  Coonsel  for  die  prosecn-  engine,  whether  fixed  or  move- 

tion,  Gumeyy    Campbell^  Shep'  able,  prepared  for  or  employed 

herdf  Blacklmrny  and   Talfourd;  in  any  manufocture  whatsoever, 

for  the  prisoners,  Carringlon.  (except  the  manufacture  of  silk. 

By  the  stat.  7  Ic  8  Geo,  4,  c.  woollen,  linen  or  cotton  goods, 

so,  8.  4>  it  is  enacted,  **  That  if  or  goods  of  any  one  or  more  of 

any  person  shall  unlawfully  and  those  materials,  mixed  with  each 

maliciously  cut,  break,  or  destroy,  other,  or  mixed  with  any  other 

or  damage  with  intent  to  destroy  material,     or    any    framework- 

or  to  render  useless,  any  thresh^  knitted  piece,  stocking,  hose,  or 

ing-isachinei  or  any  machine  or  lace),  every  such  offender  shall 

ll2 
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be  gnilty  of  felony,  and,  being 
convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court, 
to  be  transported  beyond  the 
seas  for  the  term  of  seven  years, 
or  to  be  imprisoned  for  any  term 


not  exceeding  two  years;  and  if 
a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whip- 
ped (if  the  Court  shall  so  think 
fit)  in  addition  to  such  impri- 
sonment." 


A.  had  a 

threshing-ma- 
chine worked 
by  water,  the 
water-wheel 
having  been 
put  up  for  the 
sole  purpose  of 
working  this 
machine,  and 
never  having 
been  used  for 
any  thing  else. 
A.f  fearing  the 
destruction  of 
the  machine 
by  a  mob, 
took  it  down, 
leaving  the 
water-wheel 
standing.  The 
prisoners  broke 
the  watei^ 
wheel: — Held, 
to  be  a  felony, 
under  the  stat. 
7  &  8  Geo,  4, 
c.  30,  s.  4; 
and  the  fact 
that  A,  some- 
limes  worked 
the  threshing- 
machine  by 
horses  will 
make  no  dif- 
ference. 


Rex  v.  FiDLER  and  others. 

Indictment  for  destroying  and  damaging  a  thresh- 
ing-machine. The  indictment  was  in  the  same  form  as  in 
the  preceding  case. 

The  prosecutor  stated,  that  his  threshing-machine  was 
worked  by  water ;  and  that,  expecting  a  mob  would  come 
to  break  it,  he  had  had  it  taken  to  pieces,  and  had  re- 
moved the  pieces  to  a  bam  at  the  distance  of  a  quarter  of 
a  mile,  leaving  no  part  of  it  standing  but  the  water-wheel 
and  its  axis,  and  a  brass  joint,  which  was  joined  to  the 
axis  of  the  water-wheel ;  and  that  this  water-wheel  was 
broken  by  a  mob,  of  which  the  prisoners  formed  a  part. 
The  prosecutor  stated,  that  this  water-wheel  had  been 
put  up  for  the  sole  purpose  of  working  the  threshing-ma- 
chine, and  had  never  been  used  for  any  thing  else,  except 
sometimes  to  work  a  chaff-cutter,  which  was  appended 
to  the  threshing-machine. 

« 

Carrington,  for  the  prisoners.  I  submit  that  the 
breaking  of  this  water-wheel  was  not  a  breaking  of  any 
part  of  the  threshing-machine,  this  wheel  not  being 
any  part  of  the  machine,  but  the  moving  power,  which 
was  applied  to  set  it  in  motion ;  and  therefore,  when  the 
threshing-machine  was  slipped  out  of  the  brass  joint,  any 
other  machinery  might  be  applied  to  the  joint,  and  the 
wheel  would  then  set  that  machinery  to  work  the  same 
as  it  did  the  threshing-machine.     Indeed,  if  this  wheel 


The  Kino 
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was  hold  to  be  a  part  of  the  threshing-machiney  a  steam        1829. 
engine  must  be  held  to  be  so  too,  provided  that  the 
threshing-machiDe  had  been  worked  by  steam ;  and  it  is  9. 

manifest  that  the  moving  power  is  no  part  of  the  machine  ^idlbb. 
which  it  works,  because  in  manufactories  nothing  is 
more  common  than  for  one  machine  to  be  slipped  out  of 
the  joint  which  connects  it  with  the  moving  power,  and 
for  another  machine  to  be  slipped  into  it,  as  the  business 
of  the  manufactory  requires. 

Gumey,  Campbell,  Shepherd,  and  Blackburn,  contri. 
The  moving  power  is  an  essential  part  of  the  machine. 
In  threshing-machines,  it  is  generally  a  horse-wheel,  in 
this  instance  it  happens  to  be  a  water-wheel.  Now,  in 
at  least  ten  cases,  where  all  the  other  parts  of  the  ma- 
chines had  been  carried  away  by  the  owner  except  the 
horse*wheel,  and  the  horse-wheel  was  broken  by  the 
mob,  it  was  held  that  that  was  an  offence  within  the  act 
of  parliament;  and  this  case  is  certainly  not  distinguish- 
able from  any  of  those.  Another  thing  shews  that  this 
was  not  only  a  part  of  the  machine,  but  an  essential  part, 
for,  when  this  was  destroyed,  the  machine  could  not 
work. 

Park,  J. — We  think  that  there  is  nothing  in  this  ob- 
jection. We  think  that  the  machine,  when  all  together, 
was  a  threshing-machine,  and  that  this  wheel  was  a  part 
of  it;  and  besides,  this  wheel  had  never  been  used  for 
any  other  purpose. 

BoLLAND,  B. — ^The  objection  is,  that  this  water- 
wheel  was  no  part  of  the  threshing-machine.  Perhaps, 
there  is  rather  an  inaccuracy  in  calling  this  wheel  the 
moving  power.  The  moving  power  of  machinery  may 
either  be  horses,  the  hand,  water,  or  steam;  and  this 
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which  was  broken^  was^  in  fact,  the  first  or  great  wheel  of 
the  macfaine,  to  which  the  power  was  applied.  With  re* 
spect  to  the  fact  that  this  wheel  might  have  beea  applied 
to  other  machinery,  the  same  may  be  said  of  the  horse^ 
wheels.  If  a  horse-wheel  stood  in  a  farm-yard,  the 
owner,  by  adding  some  gear,  might  make  it  draw  water. 


Patteson,  J. — This  wheel  is  that  to  which  the 
power  was  applied. 

Carrington. — It  has  been  suggested  to  me,  that  the 
prosecutor  sometimes  worked  his  threshing-n^achine  by 
horses  when  there  was  a  scarcity  of  water. 

Park,  J. — We  think  that  that  would  make  do  dif- 
ference. 

The  prisoner  Fidler  was   acquitted  on  the 

merits,  and  the   other   prisoners    found 
guilty  (a). 

(a)  Counsel  for  the  prosecu-      herdj  Blackburn,  and  Taifourd; 
tion,  Gurney,    Campbell,  Shep-      for  the  prisoners,  Carrington, 


Stocken  V*  Cautek. 

Anolicecon-    xHE  plaintiff,  in  his  declaration,  complained  that  the 
justified  under  defendant,  on  the  21st  of  July,  1830,  seized  him  by  the 

the  Stat.  10       collar,  and  struck  him  several  blows,  and  pushed  him 

Geo.  4  c.  44  '  r 

s.  7,  in  laying   along  on  the  king's  highway,  &c.     Plea,  not  guilty. 

hold  of,  push-       Qjj  ^jjg       ^  Qf  jjjg  plaintiff,  two  witnesses  were  called, 

ing  along  the  .  . 

highway,  and    from  whose  evidence  it  appeared,  that,  on  the  day  named 

off  a  person      "^  ^^  declaration,  between  11  and  12  in  the  morning,  a 

found  by  him     crowd  of  persons  were  assembled  in  front  of  Apsley- 
convereingina 

crowd  with  another,  merely  because  the  person  with  whom  he  happens  to  be  con- 
versing is  known  to  be  a  reputed  thief. 
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jouse,  the  residence  of  the  Duke  of  Wellingtonj  in  ex- 
pectation of  the  arrival  of  his  Majesty,  who,  it  was  un- 
derstood, was  going  to  visit  him ;  that  the  plaintiff,  who, 
according  to  their  account,  had  the  appearance  of  a  re- 
spectable tradesman,  was  among  the  spectators ;  that  the 
defendant,  who  was  an  inspector  of  police,  called  out — 
**  Ladies  and  gentlemen,  take  care  of  your  pockets, 
you've  got  pickpockets  and  thieves  here  among  you;** 
and  immediately  pushed  the  plaintiff  with  his  hand,  say- 
ing— *^  You  had  better  be  off;"  that  the  plaintiff  remon- 
strated, and  said  that  he  was  not  a  thief  or  a  pickpocket; 
but  that  the  defendant  kept  pushing  him  repei^tedly,  and 
telling  him  to  be  off;  that  the  plaintiff  told  him  his  name, 
and  where  he  lived,  to  which  the  defendant  replied—*^'  I 
know  you  well,  I  know  what  you  are,  and  where  you  live. 
You  had  better  be  off,  or  I'll  put  you  somewhere,  which 
you  wont  like;''  all  the  time  keeping  his  hand  on  his 
collar;  and  that,  at  last,  he  gave  him  a  violent  push  into 
the  road.  On  their  cross-examination  they  admitted  that 
the  plaintiff  was,  at  the  time  the  defendant  spoke  to  him, 
in  conversation  with  a  man,  who^  on  hearing  what  the 
defendant  said,  immediately  went  away.  It  appeared, 
that,  in  fact,  the  plaintiff  was,  as  he  told  the  defendant,  a 
fumishmg  undertaker,  residing  at  Knightsbridge. 

On  the  part  of  the  defendant,  six  police  constables, 
and  two  other  witnesses,  were  called,  who  swore,  that 
the  defendant  did  not  touch  the  plaintiff  at  all;  and. Mr. 
Mayne,  one  of  the  police  commissioners,  proved,  that 
when  the  plaintiff  came  to  make  complaint  against  the 
defendant  before  him,  he  only  charged  him  with  having 
accused  him  of  being  a  thief,  and  did  not  say  any  thing 
about  any  assault  upon  him.  One  of  the  defendant's 
witnesses  also  proved,  that  he  knew  the  person  with 
whom  the  plaintiff  was  conversing  to  be  a  reputed  thief. 
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Taddy,  Seijt.,  for  the  plamtiff.     The  circumstance  of 

a  man's  being  seen  conversing  in  a  crowd  with  a  person 

whom  be  does  not  know,  and- who  turns  out  afterwards  to 

be  a  reputed  thief,  is  no  justi6cation  of  a  police  officer  in 

charging  both  with  being  pickpockets.    He  ought,  on  the 

contrary,  to  have  warned  the  plaintiff  as  to  the  company 

he  was  in.     A  man  cannot,  under  such  circumstances, 

chuse  his  company,  or  refuse  to  listen  to  any  observation 

which  may  be  made  as  to  the  carriages  or  the  king's  visit, 

or  on  similar  subjects.     The  words  of  the  police  act  (a) 

only  authorise  a  police  man  to  apprehend  loose,  idle,  or 

disorderly  persons  disturbing  the  public  peace,  or  those 

whom  he  has  just  cause  to  suspect  of  evil  designs,  &c. 

Now  the  defendant  had  no  just  cause  to  suspect  the 

plaintiff.     He  might  have  such  cause  with  respect  to  the 

other  person  with  whom  the  plaintiff  was  conversing ;  for 

perhaps  it  would  be  holding  it  too  strictly,  to  contend  that 

a  policeman  is  bound  to  know  the  facts  himself.     But 

the  mere  circumstance  of  contiguity  in  a  crowd  is  not 

sufficient  to  justify  an  officer  in  supposing  a  person  to 

have  any  evil  design.     It  is  clear>  that  if  the  plaintiff  was 


(a)  10  Geo,  4,  c.  44,  s.  7,  enacts, 
— <<  That  it  shall  be  lawfal  for 
any  man,  beloDging  to  the  said 
police  force,  during  the  time  of 
his  being  on  duty^  to  apprehend 
all  loose,  idle,  and  disorderly 
persons,  whom  he  shall  find  dis- 
turbing the  public  peace,  or 
whom  he  shall  have  just  cause 
to  suspect  of  any  evil  designs, 
and  all  persons  whom  he  shall 
find  between  sunset  and  the  hour 
of  eight  in  the  forenoon,  lying 
in  any  highway,  yard,  or  other 
place,  or  loitering  therein,  and 
not  giving  a  satisfactory  account 


of  themselves,  and  to  deliver  any 
person  so  apprehended  into  the 
custody  of  the  constable  ap- 
pointed under  this  act,  who  shall 
be  in  attendance  at  the  nearest 
watch-house,  in  order  that  such 
person  may  be  secured  until  he 
can  be  brought  before  a  justice 
of  the  peace,  to  be  dealt  with 
according  to  law,  or  may  give 
bail  for  his  appearance  before  a 
justice  of  the  peace,  if  the  con- 
stable shall  deem  it  prudent  to 
take  bail  in  the  manner  herein- 
after mentioned.'^ 
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pushed  otf  the  pavement,  with  the  violence  stated  by  his  issg. 
witnesses^  the  defendant  exceeded  his  authority.  The 
plaintiff  was  not  obliged  to  go,  he  was  no  thief,  and  the 
defendant  had  uo  right  to  make  him  go.  Therefore,  if  Carter. 
any  assault  was  committed,  the  plaintiff  is  entitled  to 
damages.  You  will  have  to  say,  first,  whether  an  assault 
was  or  was  not  committed ;  and  secondly,  if  there  was  an 
assault,  had  the  defendant  any  reason  to  suspect  the 
plaintiff  of  evil  designs  ?  If  you  think  that  he  certainly 
had  not,  then  there  is  no  justification  of  the  assault,  and 
you  will  shew,  by  the  damages  you  give,  that  the  public 
must  be  protected  against  such  random  acts  as  that  com- 
plained of. 

Gaseleb,  J.  (in  summing  up)  said — The  material 
question  is,  whether  any  assault  was  committed.  If  you 
think  the  assault  is  proved,  then  you  will  have  to  ascer- 
tain what  damages  the  plaintiff  is  entitled  to;  and,  in 
doing  this,  you  may  take  into  consideration  the  circum- 
stances attending  the  assault;  and  if  you  think  it  was 
attended  with  circumstances  of  aggravation  and  insult, 
you  may  give  such  compensation  as  you  think  right,  for 
the  injury  done  to  the  wounded  feelings  of  the  plaintiff. 
If  the  plaintiff  was  at  the  place  in  question  under  circum- 
stances, which  gave  the  police  officer  reason  to  believe 
that  he  was  there  with  any  evil  design,  the  officer  would 
have  been  justified  in  apprehending  him.  But  the  de- 
fence is  not  rested  upon  that  ground,  the  main  question 
made  is, — ''  Was  there  any  assault  or  not  ?"  There  is 
no  evidence  of  the  conversation  between  the  plaintiff 
and  the  reputed  thief,  it  might  be  about  the  common 
topics  of  the  day.  There  are  six  police  officers,  who  all 
swear  that  the  defendant  never  touched  the  plaintiff  at 
all.  There  is  no  doubt  that  the  plaintiff  supposed  that 
the  defendant  intended  to  charge  him  -with  being  a  pick- 
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pocket.  It  is  important  to  the  poblic  that  they  should 
be  protected  in  their  liberty  ;  and,  oo  the  other  hand,  it 
is  important  that  the  police  of  the  country  shouM  be  up- 
held, if  they  conduct  themselves  properly.  If  you  find  a 
man  making  a  mistake  acting  boni  fide,  (for  there  is  no 
pretence  of  any  malice  in  this  case),  though  you  may  think 
yourselves  bound  to  give  a  verdict  against  him,  yet  you 
will  not  visit  him  with  damages  for  that  which  was  a 
mere  error.  But  the  material  question  is  as  to  the  as- 
sault, which  is  positively  sworn  to  by  two  witnesses  for 
the  plaintiff,  and  as  positively  denied  by  six  or  seven  for 
the  defendant. 


The  jury  retired,  and,  after  several  hours'  deli- 
beration, returned  a  verdict  for  the  plaintiff^ 
damages,  one  farthing  (a). 

(a)  Counsel   for  the  plaintiff,      for  the  defendant,  Andrews  and 
Toddy,  Serjt.,  and  Piatt;  and      Bampas,  Serjts. 


To  justify  a 
master  in  dis- 
missing a 
yearly  servant 
before  the  ex- 
piration of  the 
year,  there 
must  be,  on 
the  part  of  the 
servant,  either 
moral  miscon- 
duct, pecuni- 
ary or  other- 
wise, wilful 
disobedience, 
or  habitual 
neglect. 


Callo  V.  Brounkek. 

XHE  first  count  of  the  declaration  stated,  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  200/.,  for,  wages 
or  salary  as  a  hired  servant.  The  second  count  stated, 
that,  in  consideration  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  the  defendant,  would  enter  into  and 
continue  in  her  service  as  a  hired  servant  and  courier,  for 
the  space  of  one  whole  year,  to  travel  with  her  during 
that  period  from  Great  Britain  to  divers  foreign  parts  and 
places,  she  undertook  to  maintain  and  continue  him  in  her 
service  as  her  hired  servant  and  courier,  for  and  during 
the  said  space  of  one  whole  year,  provided  he  behaved 
and  conducted  himself  properly  as  such  courier  and  ser- 
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vant^  and  to  pay  him  wages  at  the  rate  of  10^.  a  month. 
It  then  averred,  that  the  plaintiff  entered  into  the  service 
of  the  defendant,  and  travelled  with  her  to  Florence,  and 
continued  there  for  four  months,  during  all  which  time 
he,  to  the  best  of  his  ability  and  power,  performed  the 
duties  and  offices  of  a  courier  and  true  and  faithful  ser- 
vant to  her,  and  at  all  times  during  the  continuance  of  the 
said  space  of  one  whole  year  was  ready  and  willing  to 
have  stayed  and  continued  in  her  service,  and  to  have 
performed  his  duties;  yet  the  defendant,  not  regarding 
her  promise,  &c.  before  the  expiration  of  the  said  period, 
to  wit,  &c.  wrongfully  and  improperly,  and  without  any 
reasonable  or  justifiable  cause,  discharged  him  from  her 
service  at  Florence,  and  thenceforth  wholly  refused  to 
maintain  or  continue  him  in  her  service,  or  to  pay  him, 
for  the  residue  of  the  year,  any  wages  whatever,  by  means 
whereof  he  not  only  lost  wages  to  the  amount  of  80/.  but 
was  forced  to  maintain  himself  at  his  own  costs,  and  to 
lay  out  large  sums  as  travelling  expenses,  in  returning 
from  Florence  to  Great  Britain.  There  were  other  com- 
mon counts ;  and  the  plea  was  the  geperal  issue. 

On  the  part  of  the  plaintiff,  the  hiring  for  a  year,  from 
the  Isl  of  August,  1827>  at  10/.  a  month,  was  proved ;  and 
it  appeared  that  he  went  as  courier  with  the  defendant, 
who  was  a  widow  lady,  and  her  family,  to  the  Continent, 
aud  in  the  month  of  December,  1827>  when  they  were  at 
Florence,  he  was  dismissed  from  the  service. 

On  the  part  of  the  defendant  it  was  proved,  that,  on 
getting  into  the  carriage  at  the  stage  before  Padua,  the 
defendant  desired  the  plaintiff  not  to  stop  at  a  particular 
hotel,  where  they  had  been  before,  but  to  drive  to  ano- 
ther; but  that  be,  notwithstanding,  did  stop  at  that  hotel; 
and,  when  remonstrated  with,  said  he  had  not  been  told ; 
and  at  the  second  hotel  appeared  to  be  very  sulky;  and 
also  that  he  had  neglected  to  come  on  two  or  three  occa- 
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sions  when  he  had  been  rung  for,  and  was  insolent  in  his 
manner  at  Florence. 

Sir  J.  Scarlett,  for  the  defendant^  contended  that  this 
was  such  improper  conduct  as  justified  the  defendant  in 
dismissing  the  plaintiff. 

Campbell,  for  the  plaintiff,  argued  that  there  must  be 
gross  misconduct  to  produce  a  dissolution  of  the  contract, 
and  that  no  such  conduct  had  been  proved  against  the 
plaintiff. 

Parke,  J.,  told  the  jury,  that  there  was  a  contract 
for  a  year,  with  an  implied  agreement,  that,  if  there  was 
any  moral  misconduct,  either  pecuniary  or  otherwise,  tri/- 
ful  dkobedience,  or  habitual  neglect,  the  defendant  should 
be  at  liberty  to  part  with  the  plaintiff.  His  Lordship 
added,  that,  in  his  opinion,  no  such  conduct  had  been 
proved,  and  that  the  plaintiff  was  entitled  to  his  wages 
for  the  year  (a). 

Verdict  for  the  plaintiff,  damages,  6?/.  10s.  af- 
terwards reduced  by  consent  on  motion  (6). 


(a)  15/.  had  been  received  on 
account,  and  63/.  10s.  was  paid 
into  Court. 

(6)  Counsel  for  the  plaintiff, 


Campbell  and  Watson;  and  for 
the  defendant,  Sir  J.  Scarleti 
and  IiOfi^« 


Rex  r.  Edmund  Mead. 
The  halves  of  EMBEZZLEMENT.     The  indictment,  in  some   of 

country  bank  ^  '  ^m-^    v. 

notes,  sent  in    the  counts,  charged  the  prisoner  with  embezzling- pieces 
a  letter,  are 

{;oods  and  chattels ;  and  a  person  who  steals  or  embezzles  them  is  indictable  for  such 
arceny  or  embeazlement. 
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of  paper  of  the  value  of  one  penny,  the  property  of  his 
master ;  and^  in  other  counts,  tKe  property  was  stated  to 
be  ''  pieces  of  paper  partly  written  and  partly  printed/' 
bearing  stamps,  the  values  of  which  were  specified.  All 
the  counts  chained  the  property  to  be  '^  of  the  goods  and 
chattels  of  Samuel  Cooper.** 

It  appeared  that  the  prisoner  was  the  servant  of  Mr. 
Cooper,  of  Henley ;  and  that  it  was  his  duty  to  fetch  the 
letters  from  the  post-oflSce.  It  was  proved  that  the 
stamp  distributor  at  Banbury  had  remitted  to  Mr.  Cooper, 
by  post,  the  first  halves  of  country  bank  notes  to  the 
amount  of  I90/.;  and  evidence  was  given  to  shew,  that 
this  letter  was  received  by  the  prisoner,  at  the  post-oflSce 
at  Henley,  and  that  he  afterwards  embezzled  the  halves 
of  the  notes. 


Carrington,  for  the  prisoner,  submitted  that  these 
halves  of  country  bank  notes  were  not  goods  and  chat- 
tels. If  the  notes  had  been  entire,  they  would  have 
been  chases  in  action,  not  goods  and.  chattels ;  but,  in 
their  present  state,  they  were  of  no  value. 

BosANQUET,  J. — ^They  might  have  been  made  of 
value  to  Mr.  Cooper,  by  his  putting  the  two  halves  toge- 
ther. In  the  case  of  Rex  v.  Clark,  country  bank  notes, 
which  had  been  paid  in  London,  and  were  sent  back  to 
the  country  to  be  re-issued,  were  held  to  be  the  subject 
of  larceny,  because  they  were  of  value  to  the  bankers,  as 
being  re-issuable  (a),     I  will  consider  of  the  objection, 


(a)  S  Leach,  1036.  In  chat  case 
GrotCfJ.,  in  delivering  the  judg- 
ment of  the  twelve  Judges,  said 
-*"  Their  value  and  character  as 
promissory  notes  were  certainly, 
extinct  at  the  time  they  were 


stolen;  but  they  bore  about  them 
a  capability  of  being  legally  re- 
stored to  their  former  character 
and  pristine  value.  They  were 
indeed  only  of  value  to  their 
owners;  but  it  is  enough  that 
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and  if  I  should  Ikink  k  is  «  vriid  oac,  I  will  give  tl» 
prisoDcr  tke  benefit  of  it 

Verdiet^Oaiity  (tf). 

The  prisMer  waS'  aftcrwatds  senteiieed.lo  be  trans- 
ported for  seven  years. 


tbey  #er6  of  vakieto  th^m;  iheir 
value  as  to  the  rest  of  the  world 
is  immaterial.'^ 

Tn  the  case  of  Bet  t.  Vyse,  R. 
&  M.  C.  C.  R.  218^  It  vnm  hald^ 
that  re-issuable  notes,  if  they 
could  not  be  properly  called  va- 
luable secnrities  while  in  the 
hands  of  the  maker,  were  goods 
and  chattels,  and  that  a  party 
might  be  indicted  for  receiving 
them,  knowing  them    to   have 


been  stolen.  In  diat  case^  some 
of  the  counts  described  the  notes 
as  pieces  of  paper,  stamped  with 
certain  stamps  (describing  them) 
of  the  goods  and  chattel^  &C., 
and  in  the  other  counts  they 
were  described  as  promissory 
notes. 

(a)  Counsel  foi^  the  prosecib- 
tion,  Chilton  and  Walesby;  for 
the  defence,  Carrington, 


Persons  who 
are  present  at 
a  pnze-fight, 
and  who  have 
gone  thither 
with  the  pur- 
pose of  seeing 
the  persons 
strike  each 
other,  are  all 
principals  in 
the  breach  of 
the  peace,  and 
indictable  for 
an  assault,  as 
well  as  the  ac- 
tual comba- 
tants; and  it 
is  not  at  all 
materia] 
which  of  the 
combatants 
struck  the  first 
blow. 


R^x  e.  Perkins  and  others. 

Indictment  for  a  riot  and  an  assault  on  Robert 
Coates. 

It  appeared  that  a  prize-fight  viras  fought  between  the 
defendant  Perkins  and  Robert  Coaies,  and  that  another 
of  the  defendants,  named  Weekly,  acted  as  the  second  of 
the  defendant  Perkins,  and  that  the  two  other  defendants 
were  present,  the  one  collecting  money  for  the  comba- 
tants, and  the  other  walking  round  the  ring  and  keeping 
the  people  back.  It  appeared  that  many  hundred  per- 
sons were  assembled,  and  that  the  defendant  Perkins 
struck  the  first  blow. 

Pattgson,  J.  (in  summmg  up). — It  appears,  in 
this  case,  that  a  great  number  of  persons  were  assem- 
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bled  together  oa  this  occaaioD,  and  that  there  was  a  1899. 
breach  of  the  peace.  It  is  clear  that  the  parties  went 
there  intending  that  a  breach  of  the  peace  should  be 
committed.  There  is  no  doubt  that  prize-fights  are  P*b«in8. 
altogether  illegal;  indeed,  just  as  much  so>  as  that  per- 
sons should  go  out  to  fight  with  deadly  weapons ;  and 
it  IB  not  at  aU  material  which  party  struck  the  first  blow. 
It  is  proved  that  all  the  defendanto  were  assisting  in  this 
breach  of  the  peace ;  and  there  is  no  doubt  that  persons 
who-  are  present  on  such  an  occasion,  and  taking  any 
part  in  the  ouitter,.  ave  all  equally  guilty  as  principalsi 

The  foreman  of  the  jury  said,  that  they  doubted  whe- 
ther they  could  find  all  the  defendants  guilty  of  an  as- 
sault. 

Patteson,  J. — If  all  these  persons  went  out  to  see 
these  men  strike  each  other,  and  were  present  when  they 
did  so,  they  are  all,  in  point  of  law,  guilty  of  an  assault. 
There  is  no  distinction  between  those  who  concur  in  the 
act  and  those  who  fight. 

Verdict— Guilty  of  the  riot,  but  not  guilty  of 
the  assault  (a). 

See  "Rex  v.  BiUingham^  2  C.  &  P.  234. 
(a)  Counsel  for  the  prosecatioD,  Cooper;  for  the  defence,  Lud' 
low,  Seijt. 


Rex  v.  David  Dunn. 

Larceny.    The  prisoner  was  indicted  for  stealing  a  tellf4TJri' 

hymn-book,  the  property  of  Eliza  Thompson  (ft).  «>ner  that  it 

will  be  better 
((}  The  hymn-book  was  stolen      was  broken  into,  but  the  offence  for  him  to  con- 

from  a  dissenting  chapel,  which      was  not  laid  as  sacrilege,  it  being  ^'^^  ^^^1  ®^~ 

elude  a  con« 
fession  made  to  that  perton,  although  that  person  was  not  in  any  authority  as  prose- 
cutor, constable,  or  tne  like. 
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A  witness,  named  Fieldhouse,  proved  that  the  prisoner 
wished  to  sell  the  book  to  him,  and  that  he  told  the 
prisoner  he  had  better  tell  where  he  got  it. 

BosANQUET,  J. — You  must  not  tell  us  what  he  said. 

Scott,  for  the  prosecution.  This  witness  was  not  a 
person  in  any  authority. 

BosANQUET,  J. — Any  person  telling  a  prisoner  that 
it  will  be  better  for  him  to  confess,  will  always  exclude 
any  confession  made  to  that  person.  Whether  a  pri- 
soner's having  been  told  by  one  person  that  it  will  be 
better  for  him  to  confess,  will  exclude  a  confession  sub- 
sequently made  to  another  person,  is  very  often  a  nice 
question ;  but  it  will  always  exclude  a  statement  made 
to  the  same  person  (a). 


The  evidence  was  rejected. 


Verdict — Guilty. 


considered  by  the  prosecutor  that 
the  Stat.  7  k.S  Geo.  4,  c.  29,  s.  10, 
did  not  extend  to  dissenting  cha- 
pels. In  the  Stat.  7  &  8  Geo.  4, 
c.  SO,  s.  8,  where  the  legislature 
intended  to  include  dissenting 
chapels,  they  hn?e  used  different 
words.  See  those  sections  in 
Carr.  Supp.  809  and  289. 
(a)  In  the  case  of  Rex   v. 


Slaughter,  for  arson,  tried  on  the 
same  day,  Botanquet,  J.,  rejected 
a  confession  made  by  the  prisoner 
to  one  of  his  fellow  workmen, 
who  had  told  him  it  would  be 
better  for  him  to  confess.  See 
the  cases  of  Rex  v.  Gibbofu,  1 
Car.  &  P.  N.  P.  C.  97,  and  Rex 
V.  Tyler,  1  Car.  &  P.  N.  P.  C. 
129. 
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Rex  V,  nESTWooD  and  others.  s.^.^^.^^ 

Indictment  on  the  statute  9  Geo.  4,  c.  69,  s.  9,  for  ^n  a'^  indict- 
poaching  in  the  night,  with  other  persons  armed,  to  the  poaching,  it 

number  of  more  than  three,  in  certain  inclosed  land  of  was  proposed 

to  shew  that, 

Edward  John  fJUleton,  Esq.  on  the  occa- 

To  prove  the  identity  of  the  prisoner  Westwood,  *J^"  *the  pi^ 

secutor's 

Talbot,  for  the  prosecution,  proposed  to  shew  that  one  f^^  j^j,  J^^ 

of  the  gamekeepers  of  Mr.  Littleton  lost  his  coat  during  which  was 

an  atiray  whioh  occurred  on  the  occasion  in  question,  and  prisooer^s 

that  his  coat  was  found  in  the  prisoner  ffestwood*3  house.  "<*"*®'  !^^^ 

^  was  an  indict- 

ment against 

Greaves,  for  the  prisoners,  objected  to  the  reception  forstedlinffthe 
of  this  evidence,  as  there   was   a  separate   indictment  coat:— -Held, 
against  the  prisoner  Westuood  for  the  stealing  of  this  dence  was  in- 

coat.    And  he  cited  the  case  of  Rex  v.  Smith  (a).    [Pat-  admissible, 

,  '  unless  the  pro- 

teson,  J.  In  the  case  of  Rex  v.  Ellis (b),  it  was  held  that  secutor  con- 
where  several  felonies  form  parts  of  one  transaction,  you  **"^-jJ?  *** 

may  give  evidence  of  them  all.]     In  that  case  there  was  the  indictment 

1  •    1-  ^         .  for  the  iar- 

only  one  indictment. 


ceny. 


Patteson,  J. — That  distinguishes  the  two  cases; 
and  I  therefore  shall  not  receive  the  evidence,  unless  the 
prosecutor  consents  to  an  acquittal  on  the  indictment  for 
larceny. 


The  evidence  was  rejected. 


Verdict— -Guilty. 


(a)  2  Car.  &  P.  N.  P.  C.  633.  (b)  9  D.  &  R.  174. 
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Rex  v.  SwATKiNS  and  others. 


In  opening  a     InDICTMENT  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  17, 

case  of  felony  ,  ,  ,  »  #  ^ 

the  counsel  for  for  maliciously  setting  fire  to  ^'  one  stack  of  barley,  of 

Uo7Zuw"      ^^®  ^«*"^  ^^  ^^''>  ^^  Richard  Powell  Williams  (a). 

not  state 

pressions  sap-       ^'  PlfHHpSf  for  the  prosecution,  iu  opening  the  case, 

Doscd  to  have   ^^s  proceeding  to  state  certain  expressions  used  by  the 

been  used  by         . 

the  prisoner,      prisoners. 

nor  the  precise 

words  of  a 

confession, but  Godson,  Carrington  and  F.  V.  Lee  objected  that,  in 
ral  Effect ^"^  opening  a  case  of  felony,  confessions  ought  not  to  be 
what  the  pri-  stated ;  because  it  often  turned  out  that  the  words^  as 
A  prisoner  proved  by  the  witness,  materially  differed  from  those  put 
wasm  tbecus-  into  the  brief;  and  it  also  frequently  happened  that,  from 
constable;'       something  which  had  previously  occurred,  the  statement 

B.,  another       ^^^g  rendered  inadmissible  altogether, 
constable,  ^ 

coming  into 

[eft  iMand  the  ^'  P^^^^^P^>  control.    If  the  counsel  for  the  prosecution 

prisoner  im-  has  a  right  to  open  a  case,  I  know  of  no  law  which  pre- 

made  a  con-  vents  him  from  stating  any  evidence  that  he  is  instructed 

fession  to  B.:  th^t  he  shall  have  to  lay  before  the  iury. 

--Held,  that  "^                       •*     "^ 

if  the  prisoner 

was  in  custody  («}  The  indictment  was  in  the  form  given  in  Jerv.  ed.  of  Arch. 

as  an  accused  C.  L.  962. 
party,  A.  must 

DO  called  to  prove  that  he  had  held  out  no  inducement  to  the  prisoner  to  confess, 
before  the  confession  made  to  B.  was  receivable  in  evidence ;  but  if  the  prisoner  was 
not  then  in  custody  on  any  choice,  but  merely  detained  as  an  unwilling  witness, 
it  was  not  necessary  to  call  A.  If  a  prisoner  makes  a  confession  to  a  constable, 
who  takes  down  what  he  says,  and  the  prisoner  signs  it,  this  paper  will  be  read  by 
the  officer  of  the  Court. 

An  indictment  on  the  stat.  7  &  8  Geo.  4,  c.  30,  s.  17,  chained  a  party  with  setting 
fire  to  a  "  stack  of  barley,  of  the  value  of  100/.  ofR.  P.  W, :" — Held  good,  although 
the  words  of  the  statute  creating  the  offence  are  '^  any  stack  of  com  or  grain : — Held 
also,  that  the  words  *^qfILP,  W."  sufficiently  stated  the  property: — Held  also,  that 
if  the  indictment  state  that  the  prisoner,  on,  &c.  at,  &c.,  feloniously,  unlawfully,  and 
maliciously  did  set  Bre  to  a  certain  stack  of  barley  of  the  value  of  100/.  of  R,  P.  W. 
then  and  there  being,''  this  is  sufficient,  without  stating  that  the  prisoner,  on,  &c. 
at,  &c.,  feloniously,  unlawfully,  and  maliciously  did  then  and  there  set  6re  to 
the  stack. 


The  King 
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Godson,  in  reply.  We  do  not  put  it  as  a  matter  of 
strict  law;  but  what  I  submit  is,  that,  in  practice,  con- 
fessions ought  never  to  be  opened.  v. 

Swatkins. 

Patteson,  J.  (having  conferred  with  Bosanquet,J.)  — 
My  learned  brother  and  myself  are  of  opinion  that  the 
correct  practice  is  for  the  counsel  for  a  prosecution,  in  a 
case  of  felony,  not  to  state  any  expressions  that  are  sup- 
posed to  have  been  made  use  of  by  a  prisoner,  or  the 
exact  words  of  any  supposed  confession ;  but  we  think 
that  he  may  state  their  general  effect. 

A  constable  was  called  to  prove  a  confession  made  to 
him  by  the  prisoner  Swatkim,  This  constable  stated 
that  he  went  into  a  room  in  a  public-house  at  Imley, 
where  he  found  the  prisoner  Swatkins  in  the  custody  of 
another  constable ;  and  that,  as  soon  as  he  (the  witness) 
went  into  the  room,  the  other  constable  left  it,  and  the 
prisoner  immediately  made  a  statement. 

Godson  and  Carrir^ton,  for  the  prisoner  Swatkins, 
objected  that  before  this  statement  was  receivable,  the 
other  constable  must  be  called,  to  prove  whether  he  had 
held  out  any  inducement  to  the  prisoner  to  make  this 
statement;  and  that  if,  without  calling  that  constable, 
the  evidence  were  receivable,  the  most  dangerous  conse- 
quences would  ensue,  as  nothing  would  be  more  easy 
than  for  one  constable  to  hold  out  the  inducement  to 
confess,  and  another  to  come  into  the  room  and  receive 
the  confession. 

C.  Phillips  and  Talbot,  contrsk.  If  we  call  the  person 
to  whom  the  confession  is  made,  and  he  did  not  hold  out 
any  inducement  to  the  prisoner  to  confess,  that  is  all  that 

M  M  2 


The  Kino 
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1829.        states  that  they,  on  such  a  day  and  at  such  a  place, 

'^  feloniously,  unlawfully  and  maliciously,  did  set  fire  to 

v^"       a  certain  stack  of  barley,  of  Richard  Powell  Williams^ 

SwATKJKs.     ^jjg^  ^^^  there  being."     Now  it  ought  to  charge  that 

the  prisoners  **  feloniously,  unlawfully  and  maliciously, 
did  then  and  there  set  fire  to  a  certain  stack  of  barley." 

C.  Phillips  and  Talbot^  contnL.  With  respect  to  the 
last  objection,  of  the  omission  of  the  words  ''  then  and 
there,"  that,  if  it  ever  was  an  objection,  is  aided  by  the 
Stat.  7  Geo.  4,  c.  64,  s.  20,  which  relates  to  defects  in 
the  statement  of  the  time  and  the  venue.  And  with 
respect  to  the  stack  being  described  as  a  stack  of  barley, 
that  is  stating  the  offence  with  sufiicient  certainty  to 
inform  the  prisoner  what  he  is  charged  with.  The  ques- 
tion is,  whether  barley  is  grain,  which  it  undoubtedly  is. 
It  is  said,  that  the  offence  must  be  charged  in  the  words 
of  the  statute  creating  it.  It  is  not,  however,  in  all  cases 
sufficient  to  follow  the  words  of  the  statute ;  for,  where 
the  words  are  general,  the  species  must  be  specified,  as 
was  held  in  a  case  of  maiming  cattle  (a) ;  and  if  we  had 
charged  this  as  a  setting  fire  to  a  stack  of  grain,  it  would 
have  been  objected  that  the  species  of  grain  ought  to 
have  been  specified.  With  respect  to  the  remaining 
point,  the  statement  that  it  is  the  stack  of  Richard 
Powell  Williams,  is  tantamount  to  alleging  it  to  be  his 
property. 

Patteson,  J. — The  only  question  is,  whether  I  am 
bound  to  take  judicial  notice  that  barley  is  either  com 
or  grain  (6). 

(a)  Rex  T.  Ckalkiey,  R.  &  R.  tation  of  corn  :  for  example,  by 

C.  C.  R.  958.  the  Stat.  55  Geo.  S,  c.  26,  s.  3,  it 

(h)  It  may  be  proper  to  ob-  is  enacted,  that   foreign   corn, 

serve,  that  barley  is  mentioned  meal,  or  flour,  may  be  imported 

as  com  in  several  acts  of  parlia-  for  home  consumption,  **  when- 

ment  which  relate  to  the  impor-  ever  the  average  prices  of  the 


TRINITY  TERM,  X  GEO.  IV. 

His  Lordship  having  conferred  with  Mr.  Justice  Bo- 
sanquet,  said — I  do  not  think  that  the  objection  respect- 
ing the  omission  of  the  words  ''  then  and  there/'  is 
tenable ;  and  I  think  that  the  statement  of  the  property 
is  sufficient.  I  also  think  that  the  charging  the  ofifence 
as  the  setting  fire  to  a  stack  of  barley,  is  sufficient;  but 
if,  on  further  consideration,  I  should  think  that  there 
is  any  weight  in  that  objection,  I  will  reserve  it  for  the 
consideration  of  the  Judges  (a). 

The  jury  found  the  prisoners  Swatkins  and 
Lloyd  guilty,  and  Timmins  not  guilty. 

The  prisoners  Swatkins  and  Lloyd  were  afterwards 
executed. 
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Swatkins. 


teveral  tortt  of  British  com,  made 
up  and  published  in  the  manner 
now  by  law  required,  ihall  be  at 
or  above  the  prices  hereafter  men' 
iionedf  that  is  to  say,  whenever 
wheat  shall  be  at  or  above  the 
price  of  eighty  shillings  per  quar- 
ter; whenever  rye,  peas,  and 
beans,  shall  be  at  or  above  the 
price  of  fifly-three  shillings  per 
quarter;  whenever  barley,  beer^ 
or  bigg,  shall  be  at  or  above  the 
price  of  forty  shillings  per  quar- 
ter; and  whenever  oats  shall  be 
at  or  above  the  price  of  twenty- 
seven  shillings  per  quarter."  It 
should  also  be  observed  that,  in 
indictments  for  maiming  cattle, 
the  indictment  always  charges 
the  maiming  to  be  of  "  a  certain 
cow,**  or  the  like,  and  never  uses 
the  word  ''cattle;"  and  in  the 
case  of  Hex  v.  Chalkley,  before 
cited,  it  was  held  that  the  charg- 
ing of  the  party  with  maiming 
''certain  cattle,"  without  specify- 


ing what  species  of  cattle,  would 
not  be  sufficient. 

(a)  At  the  Reading  Spring  As- 
sizes, 1831,  William  Brown  was 
charged  with  having  maliciously 
set  fire  to  a  stack  of  straw.  It 
appeared  that  the  wheat  had 
been  cut  and  carried,  and  that 
the  stubble  had  been  mown  off, 
and  made  into  tlie  rick  in  ques- 
tion ;  and  this  was  called  by  the 
witnesses  a  haulm  rick.  It  was 
objected,  that  this  was  not  a 
stack  of  straw,  as  the  material 
of  which  it  was  made  was  not 
straw.  Patteson,  J.,  said,  he 
would  not  stop  the  case,  as  it 
might  be  argued  that  every  part 
of  the  stalk  of  the  corn,  when 
cut,  was  straw ;  but  that,  if  the 
prisoner  was  convicted,  he  would 
reserve  the  pomt,  as  he  con- 
sidered it  of  great  importance 
that  it  should  be  decided  whether 
stacks  of  this  kind  were  within 
the  act  of  parliament  or  not. 
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1829.  Rex  V.  Webb  and  Goddakd. 

A  prisoner,       THE  prisoners  were  indicted  for  arson.     For  the  pro- 

wnGn  beioi% 

the  commit-      secution,  a   statement  made  by  one   of  the  prisoners 

tingmagis-        before  a  magistrate   was  offered   in  evidence,   and  the 

trate,  was  ...  •         t 

sworn  by  mis-    committmg  magistrate  was  called  to  prove  it.    He  stated, 

take,  he  being  ypQj|  cross-examination,  that  when  this  prisoner  was  first 
supposed  to  be     ^  .  . 

a  witness;  as    brought  before  the  magistrate,  it  was  thought  he  bad 

soon  as  the  i  •.  j   i_         •  «.  i       i_ 

mistake  was      appeared  as  a  witness,  and  by  mistake  he  was  sworn ; 

discovered  the  but  it  being  discovered  that  he  was  one  of  the  accused 
which  was        persons,  the  deposition  which  had  been  commenced  was 

begun  was  de-  ^q,.,^^  ^j^g  prisoner  subsequently  made  a  statement  after 

stroked  and  ,  '^  ,  *  . 

the  prisoner      having  been  cautioned  by  the  magistrate,  and  that  state- 

AfterThis  he     ™®°^  ^*^  "^^  offered  in  evidence, 
made  a  state- 
that  such       '       Ryland,  for  the  prisoners,  objected  to  this  being  re- 
statement was  ceived  in  evidence.     The  whole  examination  before  the 
receivable  in  .  •  i  i    .      . 

evidence.  magistrate  was  but  one  transaction ;  and  an  oath  having 

been  administered  to  him,  it  was  binding  during  the 
whole  inquiry.  This  statement,  therefore,  was  to  be 
considered  as  having  been  made  upon  oath,  and  conse- 
quently was  not  receivable  in  evidence. 

Garrow,  B. — What  was  first  taken  down  and  after- 
wards destroyed  does  not  prejudice  the  prisoner;  we  do 
not  know  what  he  said ;  it  is  as  if  it  never  had  existed. 

The  evidence  was  received  and  the  prisoners  were 
convicted  (a). 

(a)  Counsel  for  the  prosecu-  the  prisoners,  Ryland  and  Ro- 
uon,  Adoiphus  nnd  Domling ;  for      biruon. 
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Rex  v.  Facg.  18^9. 

1  HE  prisoner  was  indicted  for  arson.  Ifn  prisoner  is 

The  counsel  for  the  prosecution  offered  in  evidence  ^  m^^^istrate^ 

a  statement  in  writing  made  by  the  prisoner  before  the  his  statement 

magistrates,  and  which  it  appeared  he  had  made  before  ^^  taken  till 

the  evidence  in  support  of  the  charge  had  been  gone  the  evidence 

•^  "^  against  him  is 

through.  gone  tlirough, 

and  he  should 
be  then  asked, 
Garrow,  B.,  inclined  strongly  to  think  that  it  was  ifhehasanjr 

inadmissible.  His  Lordship  observed,  that  nothing  ^^"JeAo^the 
which  a  prisoner  stated,  before  he  knew  what  the  evi-  charge. 
dence  against  him  was,  ought  to  be  used  to  criminate 
him ;  and  censured  the  practice  of  taking  such  a  state- 
ment from  a  prisoner,  who  should  only  be  asked,  if  he 
wished  to  say  any  thing  in  answer  to  the  charge,  when 
he  had  heard  all  that  the  witnesses  in  support  of  it  had 
to  say  against  him. 

His  Lordship,  however,  admitted  the  evidence,  but 
expressed  his  doubts  as  to  its  legality. 

The  prisoner  was  acquitted  {a), 

(a)  Counsel  for  the  prosecution,  Adolphus  and   Baker;   for  the 
prisoner,  Clarkson. 


Wells  v.  Head. 

Action   for  shooting  the   plaintiff's  dog.      It  was  The  owner  of 
proved  that  the  dog  had  worried  some  sheep  belonging  jj^-^hjiad^**^ 
to  the  defendant ;  but  it  appeared  that  he  had  left  the  been  worried 
field  in  which  the  sheep  were,  had  crossed  an  adjoining  ^^^ dogwhen 

close,  and  was  in  a  third  when  the  defendant  shot  him.     in  another  field 

at  some  dis- 
tance off: — Held,  in  an  action  by  the  owner  of  the  dog,  that  the  defendant  was  not 
justified  in  the  act  of  shooting,  as  it  was  not  done  in  protection  of  his  property. 
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18S9.  Alderson,  J.,  aviidf  that  whatever  the  provocation  to 

shoot  the  dog  might  be,  yet  the  verdict  must  pass  for 
the  plaintiff,  for  it  viras  clear  that  the  dog  was  not  shot  in 
protection  of  the  defendant'^s  property,  as  it  was  after  he 
had  left  the  field  in  which  the  sheep  were.  But  though 
there  could  not  be  a  verdict  for  the  defendant,  the 
habits  of  the  dog  might  be  considered  in  mitigation  of 
damages. 

Verdict  for  the  plaintiff,  damages,  one  guinea  (a). 

B(o)  Counsel  for  the  plaintiff,  Stork$,  Seiji.,  and  Bligh;  for  the  de- 
fendant, Kelfy  and  Praed. 


Rex  v.  Parbatt. 

Thecaptainof  XHE  prisoner  was  charged  with  havinir  robbed  John 

a  vessel  said  to    rx-  u     r  tf  ^ 

one  of  his         Joteid  of  his  watch  at  Clay-next-the-sea.     It  appeared 

**  t^'d^Th    -  ^^^^  ^®  ^^^  *  mariner  on   board  a  vessel  called  the 

ing  stolen  a      Abeona,  belonging  to  Newcastle.  The  watch  was  found 

watch  ''  Tliat 

unfortunate      ^y  ^"^  ^^te  of  the  vessel  concealed  in  the  cable,  and 

watchhasbeen  given  by  him  to  the  captain.     Two  hours  after  this,  the 

found,  and  if  ■  •  i  i  •  r*  i  ^ 

you  do  not  tell  captam  said  to  the  prisoner,  *'  Farratt,  that  unfortunate 

me  who  your    ^atch  has  been  found,  and  if  you  do  not  tell  me  who 

partner  was,  I  •     .  . 

will  commit     your  partner  was,  I  will  commit  you  to  prison  as  soon  as 

•«^i?«^Ilf^-.   we  get  to  Newcastle.     You  are  a  damned  villain,  and 

as  soon  as  vre 

get  to  New-      the  gallows  is  painted  in  your  face."    Upon  this  the  pri- 

c&stlc '   vou 

are  a  damned    soner  made  a  confession,  which  Preston,  for  the  prose- 
yillain,andthe  cution,  proposed  to  offer  in  evidence. 

gallows  IS 
painted  in 

your  face :''-—      Palmer,  for  the  prisoner,  submitted,  that  after  such  a 

conf^ion        threat,  no  statement  of  the  prisoner's  could  be  received. 

made  by  the 

th^'^ii^^T  Aldebson,  J.,  was  of  that  opinion,  and  the  confession 

not  receivable  was  not  admitted, 
in  evidence  on 
his  trial  for  the 
felony. 
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Rex  v.  Elizabeth  Powles.  v-i•^/-i^^ 

T^HE  prisoner  was  indicted  for  having  mixed  a  quantity  Indictment  for 
of  sponge  (cut  into  small  pieces)  with  milk,  and  given  it  wiS^mifk^and 

to  her  husband,  with  intent  to  poison  him.  administering 

.  1       •    J-  1      It  with  intent 

An  opjection  was  taken  to  ,tne  inoictmenti  on  the  to  poison: — 
ground  that  it  did  not  set  forth  that  the  sponge  was  of  a  ^^^>  f"r"^t 
deleterious  or  poisonous  nature.  averring  that 

The  learned  Judge  was  of  opinion  that  the  objection  ^^*^a  w)i- 
was  goody  and  the  prisoner  was  acquitted.  sonous  nature. 


Rex  v.Quinch. 

XHE  prisoner  was  indicted  for  the  manslaughter  of  It  is  the  dot;f 
W.AbeL  It  appeared  that  the  prisoner  and  the  deceased  aj^ofdwth 
quarrelled,  and  the  deceased  provoked  the  prisoner  to  occurring  in  a 
fight.     After  they  had  fought  several  rounds,  the  de-  counter,  to  ex- 

ceased  fell,  was  conveyed  away,  and  soon  after  died,  be-  »™>''®  *  ^^ 

r  •"  .  geon  as  to  the 

fore  any  surgeon  arrived  to  give  nim  assistance.     An  cause  of  the 
inquest  had  been  held  upon  the  body,  but  no  surgeon  ^®^^"' 
was  examined  before  the  coroner. 


Alderson,  J.,  animadverted  on  this  omission  on  the 
part  of  the  coroner  (a),  and  observed,  that  in  the  absence 
of  the  testimony  of  a  surgeon,  it  was  impossible  to  say 
to  what  cause  the  death  of  the  deceased  was  to  be  at- 
tributed. 

The  prisoner  was  acquitted. 

(a)  We  were  subsequently  in-  being  anxious  to  be  set  at  liberty, 
formed  that  a  surgeon  was  in  at-  was  allowed  to  depart  to  attend 
tendance    at    the  inquest,  but      to  his  professional  duties. 
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Rex  v.  William  Pearson. 


A  person  em-   INDICTMENT   on   the   stat.  50,  Geo.  S,  c.\4S{a). 

Diovsu  aL  fl.  re— 

ceiving  house    The  first  count  stated  that  the  prisoner  was  employed 

of  the  General 

Post  Office,  to       (a)  By  the  statute  52  Geo,  S, 

clean  boots,       c.  143,  s.  2,  it  is  enacted :  «  That 

^i'st^n^tjng    '^^''^  "^^P"^^'  "^^'^^  '^^''^'  *^"*"' 
up  the  letter-     earner,  post-boy,  or  nder,  or  any 

bag,  is  not  a  other  officer  or  person  whatsoever, 

servant  of  the  employed  by  or  under  the  Post 

Post  Office,  Qgg^j^  ^f  Q^^j  Britain,  in  recei v- 
withm  the  ... 

Stat.  52  Geo. 3,  mg,  stampmg,  sorting,  charging, 

c.  143,  8.  3.       carrying,  conveying,  or  delivering 

A  receiving    letters  or  packets,  or  in  any  other 

•'ouse  h  not  a  business  relating  to  the  said  office, 

i^'thatsta^^^^     »^^*' ^^*^^ ^^^ P^^"'g ®^ ^^''^.  "^^' 
but  it  is  **  a       secrete,  embezzle,  or  destroy  any 

place  for  (he      letter  or  packet,  or  bag  or  mail  of 

receipt  oftei-     letters  with  which  he  or  she  shall 

have  been  entrusted  in  conse- 
quence of  such  employment,  or 
which  shall  in  any  other  manner 

"  place  for  the  have  come  to  his  or  her  hands  or 
receipt  of  let-  •  ••  ^  i      j 

ters  ''and  not    Possession,  whilst  so  employed, 

the  mere  let-     containing  the  whole  or  any  part 

ter-box ;  and     or  parts  of  any  bank  note,  bank 

therefore,  if  a     post  bill,  bill  of  exchange,  exche- 
person  take  a  j^ju  ^^^^^  ^^^  ^^  g^^^  j„ jj^ 

letter  and  put    ?,,..,,  .  ,        p 

it  on  the  shop    ^^^^^  dividend  warrant,  either  of 

counter  of  the  the  Bank,  South  Sea,  East  India, 

receiving     ^       or  any  other  company,  society,  or 

house,  or  give  corporation,  navy  or  victualling. 
It  to  one  of  /  ^..,,      J  J  u 

the  persons        °^  transport  bill,  ordnance  deben- 

belonging  to      ture,  seaman's  ticket,  state  lot- 

the  shop  there, 

that  is  putting  the  letter  into  the  post. 

In  an  indictment  on  this  statute,  it  was  alleged  that  a  letter  was  **  to  be  delivered 
at  7^**  The  letter  was  addressed  <*  T.  house,"  which  was  a  house  in  the  parish  of  X*.: 
— Held,  sufficient. 

To  constitute  the  ojQfence  of  stealing  a  letter  from  a  place  for  the  receipt  of  letters 
under  s.  3  of  this  act,  it  is  essential  that  the  letter  should  be  carried  out  of  the 
shop  which  was  the  place  for  the  receipt  of  letters;  and  therefore,  if  a  person  take  a 
letter  and  steal  its  contents,  without  taking  the  letter  out  of  the  shop,  that  is  not  an 
ofTence  within  this  section  of  the  act  of  parliament. 


tersr  and  the 
whole  shop  is 
to  be  consi- 
dered as  the 


tery  ticket  or  certificate,  bank 
receipt  for  payment  on  any  loan, 
note  of  assignment  of  stock  in 
the  funds,  letter  of  attorney  for 
receiving  annuities  or  dividends, 
or  for  selling  stock  in  the  funds, 
or  belonging  to  any  company, 
society,  or  corporation,  Ameri- 
can provincial  bill  of  credit,  gold- 
smith's or  banker's  letter  of  cre- 
dit, or  note  for  or  relating  to  the 
payment  of  money,  or  other  bond 
or  warrant,  draft,  bill,  or  pro- 
missory note  whatsoever  for  the 
payment  of  money ;  or  shall  steal 
and  take  out  of  any  letter  or 
packet  with  which  he  or  she  shall 
have  been  so  entrusted,  or  which 
shall  have  so  come  to  his  or  her 
hands  or  possession,  the  whole  or 
any  part  or  parts  of  any  such  bank 
note,  bank  post  bill,  bill  of  ex- 
change, exchequer  bill.  South  Sea 
or  East  India  bond,  dividend  war^ 
rant,  either  of  the  Bank,  South 
Sea,  East  India,  or  any  other  com- 
pany, society,  or  corporation,  navy 
or  victualling  or  transport  bill, 
ordnance  debenture,  seaman's 
ticket,  state  lottery  ticket  or  cer- 
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by  and  under  the  General  Post  Office  of  Great  Britain, 
in  receiving  letters  brought  to  a  certain  receiving  house, 
situate  in  the  Middle  Temple ;  and  that,  on  the  19th  of 
April,  L  fVill.  4,  a  letter  containing  ten  bank  notes,  of 
the  value  of  10/.  each,  came  to  the  hands  of  the  prisoner, 
while  he  viras  so  employed,  and  that  he  did  feloniously 
secrete  and  embezzle  the  same.  In  this  count  the  notes 
were  stated  to  be  the  property  of  Messrs.  Gosling,  The 
second  count  was  similar,  except  that  it  charged  the 
prisoner  with  stealing  the  notes  out  of  the  letter.  The 
third  and  fourth  counts  were  similar  to  the  first  and 
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tificate,  bank  receipt  for  payment 
of  any  loan,  note  of  assignment 
of  stock  in  the  funds,  letter  of  at^ 
torney  for  receiving  annuities  or 
dividends,  or  for  selling  stock  in 
the  funds,  or  belonging  to  any 
company,  society,  or  corporation, 
American  provincial  bill  of  cre- 
dit, goldsmith's  or  banker's  letter 
of  credit  or  note  for  or  relating  to 
the  payment  of  money,  or  other 
bond  or  warrant,  draft,  bill,  or 
promissory  note  whatsoever  for 
the  payment  of  money ;  every 
person  so  offending,  being  there- 
of convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer 
death  as  a  felon,  without  benefit 
of  clergy.'* 

By  s.  3  of  tlie  same  statute  it 
is  enacted, ''  That  if  any  person 
shall,  after  the  passing  of  this  act, 
steal  and  take  from  any  carriage, 
or  from  the  possession  of  any  per- 
son employed  to  convey  letters 
sent  by  the  post  of  Great  Britain 
or  from  or  out  of  any  post-office, 
or  house  or  place  for  the  receipt 
or  delivery  of  letters  or  packets, 
or  bags  or  mails  of  letters  sent  or 


to  be  sent  by  such  post,  any  let- 
ter or  packet,  or  bag,  or  mail  of 
letters,  sent  or  to  be  sent  by  such 
post,  or  shall  steal  and  take  any 
letter  or  packet  out  of  any  such 
bag  or  mail,  every  person  so  of- 
fending, and  being  thereof  con- 
victed, shall  be  adjudged  guilty  of 
felony,  and  shall  suffer  death  as 
a  felon,  without  benefit  of  clergy; 
and  such  offence  shall  and  may 
be  inquired  of,  tried,  and  deter- 
mined, either  in  the  county  where 
the  offence  shall  be  committed, 
or  where  the  party  shall  or  may 
be  apprehended." 

It  should  be  observed  that  un- 
der s.  3,  it  is  not  essential  that 
the  letter  should  contain  any 
thing  valuable,  or  that  the  party 
should  be  at  all  connected  with 
the  Post-Office,  both  of  which 
are  necessary  to  constitute  the 
offences  created  by  s.  3.  In  the 
case  of  Kex  v.  Broovi,  R.  &  R. 
C.  C.  R.  32,  n.,  it  was  held, 
that  a  person  who  has  an  em- 
ployment in  the  Post-Office  may 
be  convicted  of  stealing  a  letter 
under  s.  3  of  this  act. 


1829. 


The  KiKG 

V. 

Pearson. 
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isfto.  secoDdy  stating  the  notes  to  be  the  property  otJohn 

J^j^^J^  FollioH  PowelL    The  fifth  and  sixth  counts  were  similar 

V.  to  the  third  and  fourth^  except  that  they  stated  the  notes 

Peaesok.  ^^  jjj^^g  Y^^^  jjj  ^  packet  instead  of  a  letter.    The 

seventh  count  charged  the  prisoner  with  stealing  from 
and  out  of  a  certain  post-office,  situate  &c.  a  certain 
other  letter  which  had  been  put  into  the  said  post-oftce, 
"  to  be  delivered  to  a  certain  person  at  Turvey,  in  the 
county  of  Bedford,  to  wit,  John  Folliott  PotaoelU*  The 
eighth  count  was  exactly  the  same  as  the  seventh, 
except  that  for  the  words  **  post-office,"  the  words 
**  place  for  the  receipt  of  letters,''  were  substituted. 
The  ninth  and  tenth  counts  were  similar  to  the  seventh 
and  eighth,  only  charging  the  thing  stolen  to  be  a  packet. 
The  seventh,  eighth,  ninth,  and  tenth  counts  did  not 
state  the  prisoner  to  have  been  in  the  employ  of  the 
Post-Office.  The  eleventh  and  twelfth  counts  were 
Common  larceny  counts  for  stealing  the  notes ;  the  for- 
mer laying  the  property  in  Mr.  Folliott^  the  latter  in 
Messrs,  Gating* 

Before  the  case  was  gone  into,  Denman,  A.  6.,  aban- 
doned all  the  counts  which  were  framed  on  the  second 
section  of  the  act  of  Parliament  (a),  and  relied  on  those 
which  were  framed  under  the  third  section  of  the  sta- 
tute (6),  stating  that  it  might  be  doubted  whether  a  re- 
ceiving-house was  a  post-office. 

It  appeared  that  Mr.  Abram,  by  whom  the  prisoner 
had  been  employed  as  a  servant  to  clean  boots  and  shoes, 
&c.,  carried  on  the  business  of  a  law  stationer,  at  a  shop 
in  Middle  Temple  Lane,  that  being  a  receiving-house  of 
the  General  Post-Office.  It  also  appeared  that  the 
prisoner  used  to  assist  in  tying  up  and  sealing  the  post- 

(a)  These  were  the  first  six         (6)  These  were  the  seventh  and 
counts  of  the  indictment.  eighth  counts. 
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office  bag.     It  was  proved,  that  on  the  19th  of  April,        ]899. 
Messrs.  Godine  sent  ten  bank  notes  of  10/.  each,  in  a      ^^*^""*^ 
letter,  addressed,  '*  J.  JF.  Powell,  Esq.,  Turvey  House,  ^. 

Newport  Pagnell ;"  and  one  of  their  clerks  stated  that  P^abson. 
he  took  this  letter  to  Mr.  Abram's  shop,  but  whether  he 
put  it  into  the  letter-box,  or  gave  it  to  a  person  in  Mr. 
AbranCs  shop,  he  was  not  certain;  but  he  stated  the 
latter  to  be  his  usual  practice.  The  letter  never  reached 
Mr.  Powell,  and  on  the  22d  of  April  one  of  the  102* 
notes  was  found  in  a  boot  in  a  room  of  a  house  opposite 
to  Mr.  AhranC^  shop  in  Middle  Temple  Lane,  in  which 
it  was  the  prisoner's  duty  to  clean  the  boots  and  shoes 
of  Mr.  Abram  and  his  family.  This  note  the  prisoner 
acknowledged  having  put  into  this  boot. 

C.  Phillips,  for  the  prisoner.  The  Attorney-General 
has  admitted  that  those  counts  of  the  indictment  which 
charge  the  prisoner  as  a  servant  of  the  Post-Office  can- 
not be  sustained.  My  first  objection  as  to  the  rest  of 
the  case  therefore  is,  that  there  is  a  variance  between  the 
indictment  and  the  evidence.  It  is  proved  that  the  let- 
ter was  addressed  to  Mr.  Powell  at  Turvey  House ;  now 
the  indictment  states  it  to  be  Turvey,  and  not  Turvey 
House. 

Denmattf  A.  G,  The  eighth  count  states  that  the  let- 
ter was  to  be  delivered  to  a  certain  person  at  Turvey,  in 
the  county  of  Bedford,  to  wit,  John  Folliott  Powell. 

Mr.  Powell,  being  recalled,  said  that  his  house  was 
called  Turvey  House,  and  that  it  was  in  the  parish  of 
Turvey,  but  that  it  was  about  a  quarter  of  a  mile  from 
the  village  of  that  name. 

LiTTLEDALE,  J. — Suppose  a  letter  directed  No.  1, 
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New  Square,  Lincoln's  Inn ;  would  it  not  be  sufficient 
to  state  that  it  was  to  be  sent  to  Lincoln's  Inn  ? 

C.  Phillips.  The  next  objection  is,  that  this  is 
charged  as  the  stealing  of  a  letter  out  of  the  receiving 
house.  Now,  I  take  it  that  nothing  is  more  clear,  than 
that  the  removal  from  the  house  must  be  complete;  and  if 
the  jury  should  think  that  the  prisoner  opened  the  letter 
in  Mr.  Abram's  shop,  and  stole  the  contents,  that  will 
not  be  enough.  This  is  like  the  case  of  Rex  v.  Thomp- 
son, where  it  was  held  that,  to  constitute  a  stealing  from 
the  person,  the  removal  of  the  property  must  be  com- 
plete ;  although,  to  constitute  a  simple  larceny,  the 
smallest  removal  is  sufficient  (a). 


LiTTLEDALE,  J. — This  is  a  question  that  must  be 
left  to  the  jury. 

C  Phillips.  There  is  a  third  objection.  To  consti- 
tute this  offence,  it  is  essential  that  the  letter  should 
have  been  put  into  the  post.     Now,  here,  the  witness 


(a)  In  ^e  case  of  Rex  v.  Walsh^ 
R.  &  M.  C.  C.  R.  14,  the  prison- 
er had  lifted  up  a  bag  from  the 
bottom  of  the  boot  of  a  coach, 
but  was  detected  before  he  had 
got  it  out.  It  did  not  appear 
that  it  had  been  entirely  removed 
from  the  place  it  had  at  first  oc- 
cupied in  the  boot,  but  the  rais- 
ing it  from  the  bottom  had  com- 
pletely removed  each  part  of  it 
from  the  space  that  specific  part 
had  occupied.  This  was  held  to 
be  a  sufficient  asportation  to 
constitute  a  simple  larceny.  In 
the  case  of  Rex  v.  Thompson^  R. 


&  M.  C.  C.  78,  which  was  an  in- 
dictment for  larceny^om  theper^ 
son,  the  prosecutor  had  secured 
his  pocket-book  in  an  inside 
front  pocket  of  his  coat ;  he  felt 
a  hand  between  his  coat  and 
waistcoat,  and  his  pocket-book 
was  just  lifted  out  of  his  pocket, 
when  he  forced  the  book  down 
again  into  his  pocket.  This  was 
held  to  be  not  enough  to  consti- 
tute a  stealing  from  ike  person, 
but  was  sufficient  to  constitute  a 
simple  larceny,  and  judgment  was 
given  accordingly. 
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does  not  know  whether  he  did  not  go  into  tlie  shop,  and 

give  it  into  some  person's  hand ;  and  I  contend  that  un« 

less  the  letter  found  its  way  into  the  letter-box  or  letter-  v, 

bag,  it  will  not  be  sufficient.  Pearson. 

LiTTLEDALE,  J. — If  the  banker's  clerk  took  the  letter 
and  laid  it  on  Mr.  AbranC^  counter,  or  if  one  of  the  per- 
sons belonging  to  the  shop  received  it  into  his  hand,  I 
think  it  is  enough ;  I  look  on  the  whole  room  as  the 
place  for  receiving  letters,  and  not  the  mere  box. 

The  prisoner  was  called  on  for  his  defence. 

LiTTLEDALE,  J.  (in  Summing  up) — I  think  that  there 
is  no  evidence  to  shew  that  the  prisoner  was  a  servant 
of  the  poat-office ;  and  it  also  appears  to  me  that  this 
place  was  not  a  post-office  within  the  meaning  of  the  act 
of  parliament,  but  that  it  was  a  place  for  the  receipt  of 
letters.  In  these  receiving  houses  there  is  always  a  let- 
ter-box ;  but  if  a  person  chuses  to  go  into  the  shop, 
and  lay  his  letter  down  on  the  counter,  I  think  that  is 
sufficient  to  satisfy  the  act  of  parliament,  as  I  consider 
the  whole  shop  as  the  ''  place  for  the  receipt  of  letters." 
This,  therefore,  would  support  the  eighth  count  of  this 
indictment.  There  was  also  an  objection  raised,  that 
the  indictment  stated  that  this  letter  was  to  be  delivered 
at  Turvey^  whereas  the  direction  upon  it  is  Turvey 
House*  We  think  that  there  is  nothing  in  that  objec- 
tion ;  for  if  it  is  to  be  delivered  at  Turvey  House,  that 
is  a  delivery  at  Turvey,  as  Turvey  House  is  in  the  parish 
of  Turvey.  Another  objection  was,  that  there  is  no  evi- 
dence that  the  prisoner  ever  took  the  letter  out  of  the 
shop.  That,  I  think,  is  a  question  for  your  considera- 
tion. Before  you  can  convict  the  prisoner  upon  the 
eighth  count  of  this  indictment^  you  must  be  satisfied 
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that  he  took  the  letter  out  of  the  shop :  you  will  there- 
fore consider  whether  he  opeoed  the  letter  in  the  shop, 
or  whether  he  took  the  letter  out  of  the  house  to  the 
room  in  the  other  house,  in  which  he  cleaned  shoes,  and 
opened  it  there.  One  would  think  he  would  hardly 
have  opened  the  letter  in  Mr.  A  brains  shop,  where  he 
might  have  been  seen,  when  he  could  so  easily  have 
taken  it  to  the  other  house,  and  have  opened  it  so  much 
more  privately.  With  respect  to  the  notes,  you  will 
consider  whether  the  prisoner  stole  them.  With  refer- 
ence to  this,  we  find  that  he  used  to  assist  in  tying  up 
the  letter-bag,  and  that  shortly  afterwards  he  put  one  of 
the  notes  into  a  boot.  If  you  think  he  stole  the  notes, 
you  must  at  all  events  find  him  guilty  of  the  larceny ; 
and  then  you  must  consider  whether  he  opened  the  let- 
ter  in  Mr.  Abram^s  shop,  or  whether  he  took  the  letter 
out  of  the  shop  and  opened  it  elsewhere ;  and,  if  the 
latter,  it  will  be  your  duty  also  to  convict  him  of  the 
other  part  of  the  charge. 

Verdict — Guilty  of  stealing  the  10/.  note  which 
was  found  in  the  boot,  and  not  guilty  of  the 
residue  of  the  charge  (a). 

It  being  afterwards  ascertained  that  the  eleventh  and 
twelfth  counts  did  not  conclude — **  against  the  form  of 
the  statute," 

LiTTLEDALE,  J.,  Said  that  the  judgment  must  be 
respited  (Jb). 


(a)  Counsel  for  the  prosecu- 
tion, Denmauj  A.  G.,  Gumey^ 
Shepherd^  and  R.  Scarlett;  for 
the  prisoner,  C.  Phillips. 

(h)  Where  the  stealing  was  no 
felony  at  common  law,  but  is 
made  so  by  statute,  it  is  neces- 


sary that  the  indictment  should 
condttde  contra  formam  statuH; 
but  where  the  offence  was  a  fe- 
lony at  common  law,  and  a  sta- 
tute merely  increases  the  punish- 
ment, as  in  the  cases  of  horse* 
stealing,  sheep-stealing,  and  the 
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likci  it  is  unnecessary.  See  Jerv.  form  of  ihe  itatute^  iostead  of  the         1829. 

i\rch.  Cr.  Law,  52.    The  stat.  7  words  '  against  the  form  of  the       v^i^^'^ 

Geo.  4,  c.  64,  s.  20,  enacts  that  statutes,*  or  vice  versa.**    That,      The  King 

no  judgment  upon  any  indict-  therefore,  would  be  ooly  an  ob-  v- 

ment    or   information    for  any  jection  upon  demurrer;  but  this      *^^M0H, 

felony  or  misdemeanour  shall  be  enactment  does  not  extend  to 

stayed  or  reversed  "  for  the  in-  cases  where  the  contra  formam 

sertion  of  the  words  '  against  the  statuti  is  omitted  altogether. 


Jones  v.  Simpson  and  Derbyshire  (^r). 

XRESPASS  againat  the  two  defendants,  a  mi^utrate  Notice  of 
and  constable,  for  assault  and  false  imprisonment.  action  against 

,    '  "^  a  magistrate. 

At  the  trial,  before  Park,  J.,  at  the  last  Summer  As-  under  24  Geo. 
sizes  for  the  county  of  Staflford,  it  appeared  that  the  no-  gu^^ienVto 
tice  of  action  against  the  defendant  Simpson,  the  magis-  warrant  a  writ, 
trate,  stated  that  the  plaintiff  would  sue  out  a  writ  of  fngs  against 
quo  minus  against  him,  without  noticing  the  other  de-  ^""  ^"^  ^ 
fendant.     Shortly  after  the  month  (after  the  service  of  jointly. 
notice)  had  expired,  the  plaintiff  sued  out  a  quo  minus    -^,^,1^^/^  a  ufa^- 
against  the  defendant  Simpson  alone,  which  he  in  a  few  gistrate,  as 
days  abandoned,  and  then  commenced  the  present  action,  ^^^^  gyed  out 
by  suing  out  a  quo  minus  against  the  two  defendants,  apinst  him 
A  verdict  passed  for  the  plaintiff,  with  leave  for  the  de-  the  plaintiff 
feqdants  to  move  to  enter  a  nonsuit.  afterwards 

abandoned, 
and  sued 

In  the  commencement  of  this  term,  Taunton  accord-  o"^«'»"<''^®'' 

'  agauist  the 

ingly  obtained  a  rule  nisi*    He  contended  that  the  notice  magistrate  and 

of  separate  process  was  not  sulBScient  to  maintain   an  jointly. 

action  commenced  by  joint  process;  and  he  distinguished  neld,  that  the 

notice  was 

jigar  V.  Morgan  (b%  as  being  upon  an  act  of  parliament  sufficient  to 
which  required  a  notice  of  action  onW:  whereas,  in  the  warrant  the 

^  .r  7  ^  second  wnt, 

and  proceed - 
(a)  This    and    the   following      from  Crompton  and  Jervis*s  £x-  ings  thereon. 

case  are  taken,  by  permiseion,      chequer  Reports. 

{b)  2  Price,  1«6. 

N   N  2 


528  CASES  IN  THE  KINO*S  BENCH, 

1B99.  present  case,  notice  of  the  intended  writ  or  process  is  to 
be  given,  according  to  the  decision  of  the  Court  of  King's 
Bench  in  Lovelace  v.  Curry  (a).  He  argued  that  the 
authority  of  Bax  v.  Jones  {b)  was  not  to  be  relied  on, 
because  that  case  proceeded  entirely  upon  the  authority 
of  the  case  of  Agar  v.  Morgan,  and  the  circumstance  of 
the  latter  case  being  upon  a  different  act  of  parliament 
was  not  adverted  to.  He  contended  also  that  great  mis- 
chief might  arise,  as  in  such  case  the  magistrate  might 
lose  his  opportunity  of  making  a  tender,  as  he  might 
very  likely  think  that  he  had  a  good  defence  to  the  action 
to  be  founded  on  the  first  writ,  by  the  evidence  of  the 
constable,  and  therefore  might  reasonably  refrain  from 
making  a  tender,  and  then  his  expected  defence  would 
be  taken  away,  by  the  constable  being  joined  in  the 
second  action ;  whereas,  if  he  had  originally  had  notice 
of  a  joint  action,  he  might  have  tendered  amends,  know- 
ing that  he  could  not  prove  his  defence  without  the  evi- 
dence of  the  constable.  He  contended  also  that  where 
a  writ  had  been  sued  out  conformably  with  the  notice, 
the  notice  became  functus  officio,  and  then  there  was  no 
notice  to  support  the  second  writ. 

C.  Phillips  and  Whiicombe  now  shewed  cause. 
The  notice  in  this  case  contained  all  the  requisites  which 
the  statute  24  Geo.  2  requires;  there  was  a  notice  in 
writing  of  the  intended  writ  or  process,  which  notice 
also  explained  the  cause  of  action,  and  could  not  mislead 
the  magistrate,  in  the  manner  suggested,  as  all  trespasses 
are  in  their  nature  joint  as  well  as  several.  But  there 
are  three  express  authorities  on  this  point.  Agar  v. 
Morgan  was  attempted  to  be  distinguished,  because  the 
act  of  parliament  in  that  case  required  a  notice  of  the 
cause  of  action  only.  It  is  impossible  to  say  that  there 
(a)  7  T.  R.  631.  (6)  5  Price,  16a 
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is  a  misdescription  in  the  one  case  if  not  in  the  other.  i829. 
If  notice  of  a  several  cause  of  action  is  not  a  misdescrip- 
tion of  a  joint  cause  of  action,  can  it  be  said  that  notice 
of  a  several  writ  or  process  is  a  misdescription  of  a  joint 
writ  or  process?  Any  difficulties  as  to  tendering  amends 
must  apply  equally  to  both  cases.  It  is  to  be  observed 
also  that  this  Court,  in  Agar  v.  Morgan  proceeded  on 
the  ground  of  the  law  being  as  now  contended  for  on 
behalf  of  the  plaintiff  with  regard  to  the  statute  24 
Geo.  2,  for  they  adopted  the  reasoning  of  the  counsel 
who  argued  from  the  analogy  of  that  case  to  cases  of 
notices  to  magistrates,  under  24  Geo,  2;  and  Mr.  Baron 
Richards  says — "  I  am  materially  guided  by  the  con- 
sideration that  a  constable  may  be  joined  in  an  action 
against  a  justice  of  the  peace,  (who  is  entitled  under 
24  Geo,  2  to  notice  of  the  writ  and  cause  of  action,) 
although  the  intention  of  joining  the  constable  be  not 
expressed  in  the  notice.*'  Bai  v.  Jones  is  also  an  ex- 
press authority;  and  the  case  of  Ferguson  v.  Sir  ll^illiam 
Addington  is  there  said,  by  Mr.  Baron  Garrow,  to  have 
decided  the  same  point.  Robson  v.  Spearman  (a)  is 
also  an  authority;  for,  although  the  objection  was  not 
noticed  by  the  Court  in  their  judgment,  it  was  distinctly 
urged  by  counsel,  as  one  ground  for  granting  a  rule  to 
enter  a  nonsuit,  which  the  Court  refused. 

Russell t  Serjt.,  and  R.  V,  Richards,  in  support  of  the 
rule.  When  the  notice  was  followed,  immediately  after 
the  expiration  of  the  month,  by  a  writ  in  conformity 
with  such  notice,  it  became  functus  officio,  and  could 
not  afterwards  support  a  second  writ.  The  magistrate, 
when  the  first  writ  was  abandoned,  had  a  right  to  sup- 
pose that  the  plaintiff  intended  to  drop  bis  proceedings, 
and  had  no  need  to  tender  amends.     If  the  plaintiff 

(a)  d  B.  &  A.  493. 
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could  sue  out  two,  be  tnigbt  sue  out  any  number  of 
writs  upon  one  notice.  The  statute  intends  that  every 
writ  sued  out  should  be  grounded  on  a  notice.  If  a 
Simpson,  second  notice  had  been  given,  to  which  the  magistrate 
was  entitled,  to  support  the  second  writ,  he  would  pro- 
bably have  tendered  amends. 

Bayley,  B. — ^The  question  in  this  case  is  whether, 
under  the  statute  24  Geo,  2,  c.  44,  a  plaintiff  is  tied 
down  to  the  first  writ  which  he  sued  out  after  the  notice 
of  action,  in  a  case  where  he  has  afterwards  sued  out  a 
second  writ  ejusdem  generis,  and  substantially  for  the 
same  cause  of  action;  and  I  am  of  opinion  that  he  is 
entitled  to  avail  himself  of  such  second  writ,  provided  it 
be  warranted  by  the  notice.  The  statute  provides  that 
a  notice  in  writing  shall  be  given  of  the  intended  writ  or 
process,  in  which  notice  shall  be  specified  the  cause  of 
action.  Now  what  is  the  meaning  of  the  words  intended 
writ  or  process?  It  seems  to  me  that  if  the  writ  corre- 
spond in  character  with  that  which  is  described  by  the 
notice,  it  is  such  a  writ  as  the  party  may  proceed  upon, 
notwithstanding  there  may  have  been  a  prior  writ  sued 
out;  and  I  think  that  the  words,  intended  writ  or  pro* 
cess,  ought  not  to  be  construed  to  attach  themselves  to 
any  one  individual  writ  only,  but  to  one  of  the  nature 
and  character  described  in  the  notice. 

It  has  been  objected  that  the  right  of  tender  given  to 
the  magistrate  by  this  statute,  might  be  affected  by  al- 
lowing the  plaintiff  to  abandon  his  first  writ,  and  sue 
out  a  second;  but  the  defendant,  in  such  case,  has  every 
benefit  which  the  legislature  intended ;  and  he  has  some- 
thing more,  for  he  has  an  additional  opportunity  and 
time.  The  circumstance  of  there  being  two  writs,  de- 
prives the  party  of  no  benefit,  but  enlarges  the  time  for 
making  the  tender;    and  in  my  mind,  it  would  be  a 
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narrow  construction  to  bold  that  the  intended  writ  or 
process  means  the  writ  or  process  first  sued  out.  We 
ought  not  to  put  a  forced  construction  upon  a  provision 
which  goes  to  restrain  the  general  right  which  a  plaintiff 
has  to  sue ;  foo  whenever  an  act  of  parliament  is  to  be 
construed,  which  is  to  restrain  such  general  right,  it 
ought  to  be  construed  strictly,  though  not,  however,  in: 
such  a  manner  as  to  contradict  the  spirit  of  the  statute. 

The  second  question  which  has  been  raised  is,  whe* 
ther,  if  you  state  in  the  notice  your  intention  to  sue  out 
a  writ  against  a  magistrate,  you  are  at  liberty  to  sue  one 
out  against  the  magistrate  and  constable  jointly.  Find- 
ing that  decided  in  no  less  than  three  cases,  I  think  it  is 
not  a  point  which  we  are  at  liberty  to  consider  as  open 
to  discussion;  I  say  three  cases,  because  it  is  impossible 
to  distinguish  Agar  v.  Morgan  from  the  present  case. 
If  a  cause  of  action  against  one  is  no  less  a  cause  of 
alction  against  him  because  it  is  a  joint  cause  of  action 
against  him  and  another,  then  a  writ  against  one  is  no 
less  a  writ  against  him,  because  it  is  a  joint  writ  against 
him  and  another.  Besides,  in  that  case,  though  it  was 
decided  on  a  different  act  of  parliament,  the  Court 
illustrated  it,  and  their  judgment  proceeded  on  the 
analogy  to  cases  under  the  statute  24  Geo.  2.  Then 
comes  the  case  of  Bax  v.  Jones,  which  is  distinctly  in 
point.  The  next  case  is  Robson  v.  Spearman,  in  which 
the  Court  of  King's  Bench  were  of  opinion  that  such  a 
notice  was  sufficient.  I  therefore  think  that  this  rule 
must  be  discharged. 
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Garrow,  B. — In  the  case  in  5  Price,  the  Court 
were  called  upon  to  review  their  decision  in  Agar  v. 
Morgan,  and  their  judgment  proceeded  upon  full  con- 
sideration. 
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Vauohan,  B. — The  question  is  whether  this  act  of 
parliament  has  been  complied  with.  The  act  requires 
a  notice  in  writings  of  the  intended  writ  or  process*  and 
of  the  cause  of  action.  In  looking  over  the  cases  on 
this  subject,  I  cannot  help  expressing  my  opinion  that 
the  refinement  in  favour  of  magistrates  in  some  of  those 
cases  has  been  pushed  to  an  extent  beyond  what  a  rea- 
sonable construction  of  the  statute  requires.  The  act 
was  meant  for  the  protection  of  public  functionaries, 
but  we  must  take  care  that  justice  be  not  entangled  by 
the  very  nice  distinctions  on  tliis  subject.  All  trespasses 
are  in  their  nature  joint  as  well  as  several,  and  there  is 
nothing  in  this  notice  to  require  the  action  to  be  sepa- 
rate, or  to  mislead  the  magistrate  in  this  respect.  In 
principle  and  reasoning,  the  case  of  Agar  v.  Morgan  is 
precisely  similar  to  the  present.  Bax  v.  Jones  is  in 
point;  and  in  Robson  v.  Spearman  this  point  was  dis- 
tinctly taken  at  the  bar,  and  the  Court  refused  a  rule  to 
shew  cause,  though  they  did  not  notice  it  in  their  judg- 
ment. On  principle,  authority,  and  common  sense,  I 
think  that  the  act  of  parliament  has  been  complied  with 
by  the  notice  in  question,  and  that  this  rule  must  be  dis- 
charged. 


BoLLAND,  B. — I  perfectly  agree  with  the  rest  of  the 
Court  that  this  rule  should  be  discharged.  In  Robson 
'V.  Spearman,  it  appears  that  counsel  distinctly  put  the 
very  point,  and  the  attention  of  the  Court  was  called  to 
it ;  and  though  they  did  not  find  it  necessary  to  advert 
to  it  in  their  judgment,  they  must  have  taken  it,  as  well 
as  the  other  points  in  the  case,  into  their  consideration. 
But  the  other  cases  proceeded  on  full  argument.  For 
the  reasons  given  by  my  learned  brothers,  and  on  the 
ground  that  the  cases  cited  have  decided  the  point  in 
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question^  I  fully  concur  with  the  rest  of  the  Court  in 
thinking  that  this  rule  should  be  discharged. 

Rule  discharged. 


The  Attorney-General  v.  Siddon. 

Information   for  penalties.     The  second  count  A  tiader,  con- 
of  the  information  charged,  that  the  defendant  harboured  gf^'goo!£"fs 
and  concealed  tobacco,  the  duty  thereon  not  having  been  ^^^^^  ^(>f  the 
first  paid;   and  the  seventh  count  charged,  that  the  de-  vantinpro- 

fendant  used  and  employed  a  certain  permit  for  another  ^^c^"?  »«>ch 

'^  •'  "^       ,   .     goods,  though 

purpose  than  to  accompany  the  goods  for  which  it  had  done  in  his 
been  obtained  and  granted.  absence. 

At  the  trial,  before  Alexander,  L.C.B.,  at  the  Middle- 
sex sittings  after  Easter  term,  the  following  appeared  to 
be  the  facts  of  the  case : — An  excise  oflBcer,  upon  making 
his  survey,  discovered  upon  the  premises  of  the  defend- 
ant a  quantity  of  tobacco,  for  which  he  requested  to  see 
the  permit.  The  servant  of  the  defendant,  who  managed 
his  business,  said,  that  he  had  a  permiti  and  should  be 
able  to  find  it,  if  it  were  not  in  the  desk,  which  was 
locked  up.  In  fact,  there  was  no  permit  for  this  tobacco; 
but  the  servant  sent  a  boy  and  obtained  a  permit  for  the 
removal  of  tobacco  from  the  stock  of  S.  &  Co.  to  the 
stock  of  the  defendant,  which  he  produced  to  the  excise 
oflBcer,  as  the  permit  for  the  removal  of  the  tobacco  dis- 
covered.  This  permit  was  for  the  removal  of  a  diflferent 
description  of  tobacco,  and  was  granted,  as  appeared  by 
the  date,  after  the  discovery  was  made  by  the  excise 
oflicer.  At  the  time  of  this  discovery,  the  defendant  was 
from  home,  and  had  been  absent  for  some  time  pre- 


SiDDON. 


CAS£S  IN  THE.KINGS  BENCH, 

viously.     Upon  these  facts,  it  was  contended,  that  this 
.      '  being  in  the  nature  of  a  criminal  proceeding,  the  defend- 

ATT.  OEN* 

9.  ant  was  not  liable  for  the  act  of  his  servant,  unless  the 

act  was  done  with  his  knowledge  and  privity,  of  which 
there  was  no  evidence;  but  the  Lord  Chief  Baron  told 
the  jury,  that  the  defendant  was  liable  for  the  act  of  his 
agent  in  the  conduct  of  his  business ;  and  the  jury,  under 
this  direction,  found  a  verdict  for  the  crown,  upon  the 
second  and  seventh  counts. 

In  Trinity  term,  Jervis  obtained  a  rule  to  enter  a  ver- 
dict for  the  defendant,  on  the  seventh  count,  or  for  a 
new  trial ;  against  which — 

Clarke  and  Walton  shewed  cause.  An  information 
for  penalties  is  not  strictly  a  criminal  proceeding,  but  is 
in  the  nature  of  a  civil  remedy,  to  recover  a  debt  due  to 
the  crown.  In  a  case  like  the  present,  therefore,  the 
master  is  answerable  for  the  act  of  his  servant,  done  in 
the  conduct  of  his  business,  although  it  may  be 'admitted 
that,  for  a  felony,  he  would  not  be  liable.  There  are 
many  authorities  for  the  liability  of  the  principal  in  such 
cases.  Thus,  a  master  may  be  charged  in  trover  for  a 
conversion  by  his  servant.  Mead  v.  Hammond(a),  al* 
though  the  servant  is  also  liable,  Stephens  v.  Elwall(b)i 
and  a  sheriff  is  liable  for  the  act  of  his  officer :  Brown 
V.  Compton  (c).  In  a  late  case.  Rex  v.  Gutch  {d),  this 
doctrine  was  fully  discussed.  That  was  an  information 
for  a  libel  in  a  newspaper,  and,  it  appearing  that  the  de- 
fendant never  interfered  in  the  management  of  the  paper, 
and  was,  at  the  time  of  the  publication,  at  a  distance  of 
more  than  100  miles  from  London,  where  the  paper  was 
published,  it  was  contended  that  he  was  not  liable  for 

(a)  Stra.  505.  (c)  8  T.  It.  424. 

(6)  4  M.  &  S.  259.  (d)  M.  &  M.  433. 
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the  act  of  his  agent.  But  Lord  Tenterden  was  of  opi- 
nion that  a  person  who  derives  profit  from,  and  furnishes  att.  Gen. 
the  means  for  carrying  on  a  concern,  and  intrusts  the  Siduon 
conduct  of  it  to  one  whom  he  selects,  and  in  whom  he 
confides,  is  answerable  for  the  act  of  that  agent:  and  the 
defendant  was  found  guilty.  So,  here,  the  act  is  done 
in  the  business  of  the  defendatft,  from  which  he  derives  a 
profit,  and  by  a  person  selected  by  him,  and  in  whom  he 
confides.  To  hold  the  defendant  irresponsible,  would 
be  to  paralize  the  revenue  laws,  for,  if  absence  were  an 
excuse,  no  penalty  could  ever  be  enforced,  and  the  laws 
might  be  evaded  with  impunity. 

J,  JerviSf  contrA.  The  argument  of  inconvenience 
cannot  apply,  for  the  party  who  does  the  act  is  respon- 
sible, and  by  proceeding  in  rem  the  goods  are  forfeited. 
Strictly  speaking,  this  is  not  a  criminal  proceeding;  but 
it  is  in  the  nature  of  a  criminal  proceeding,  inasmuch  as 
no  new  trial  can  be  granted  after  a  verdict  for  the  de- 
fendant, and  therefore  it  must  be  regulated  by  the  same 
rules  as  if  it  were  strictly  a  proceeding  of  that  nature. 
Now  it  must  be  admitted  that,  in  a  civil  proceeding,  a 
principal  will  be  answerable  for  the  act  of  his  servant, 
done  in  his  master's  employ ;  but  even  this  is  subject  to 
this  limitation,  viz.,  that  a  roaster  is  not  liable  for  an  act 
done  wilfully  by  his  servant.  M^Manus  v.  Crickttt  (a), 
Boucher  v.  Noidstrom  (6),  Croft  v.  Alison  (c).  Nor  is 
he  liable  for  an  act  done  by  the  servant  exceeding  his  au- 
thority, either  expressed  or  implied.  Thus,  if  **  I  com- 
mand my  servant  to  distrain,  and  he  ride  on  the  distress, 
he  shall  be  punished,  and  not  I."  Noy^s  Maxims,  c.  44. 
A  sherifi*  is  liable  for  the  act  of  his  officer,  upon  grounds 
of  public  policy,  and  a  proprietor  of  a  newspaper  is  liable 
for  a  publication  by  his  editor,  upon  grounds  of  public 
expediency,  and  because  where  the  conduct  of  the  paper 

(a)  1  East,  106.         {b)  1  Taunt.  568.  (c)  4  B.  &  A.  590. 
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1899.  is  wholly  intrusted  to  the  editofi  every  publication  is 
within  the  scope  of  this  general  authority,  and  a  particu- 
v7~  lar  authority  is  presumed  for  the  particular  publication. 
SioDON.  g^^  there  is  no  case  in  which  a  master  has  been  held 
liable  for  the  act  of  a  servant,  who  quits  sight  of  the  ob- 
ject for  which  he  is  employed,  and,  without  having  in 
view  his  master's  orders,  does  that  which  his  own  malice 
and  his  own  will  suggest.  In  a  case  like  the  present,  an 
authority  cannot  be  presumed  for  an  act  which  is  illegal, 
and  certainly  the  master  can  only  be  liable  upon  a  6nd- 
ing  by  the  jury  that  the  servant  had  authority,  either  ex- 
press or  implied,  to  do  the  act.  In  Rex  v.  Gutch,  the 
question  of  authority  was  left  to  the  jury,  and  the  same 
course  ought  to  have  been  adopted  in  this  case.  But  if 
this  be  viewed  strictly  as  a  criminal  proceeding,  it  is  clear 
that  the  defendant  will  not  be  liable.  The  rule  of  the 
criminal  law  is,  that  he  only  is  liable  who  does  the  act, 
or  procures  it  to  be  done.  Rex  v.  Huggins  (a).  No  au- 
thority can  be  presumed ;  and  if  the  agent  wilfully  com- 
mit an  act  varying  in  substance  from  the  instigation,  or 
the  same  act  upon  a  different  object,  the  principal  will 
not  be  liable.  There  are  cases  in  which  a  master  has 
been  held  liable  for  the  acts  of  his  servant  in  selling 
articles  in  which  his  master  deals,  and  in  the  manufacture 
of  articles  which  the  master  himself  is  presumed  to  make. 
Such  was  the  case  of  Rex  v.  Dixon  (6),  in  which  the  de- 
fendant was  indicted  for  mixing  crude  alum  with  bread ; 
and  it  appeared  that  the  alum  in  question  was  mixed  by 
the  foreman  of  the  defendant,  and  that,  if  diluted  and 
used  in  moderate  quantities,  it  was  innoxious ;  but  the 
Court  held  that  the  defendant  was  liable.  In  that  case, 
it  did  not  appear  clearly  that  the  defendant  was  ignorant 
of  the  act  of  his  servant;  but,  on  the  contrary,  he  knew 
that  a  certain  quantity  of  alum  was  used ;  the  servant, 
(a)  3  Ld.  Raym.  1580.  (6)  3  M.  &  S.  11. 
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therefore^  had  authority  to  do  the  act:  and,  in  selling        1899. 
the  articles  of  his  master's  trade,  a  servant  has  also  an 
authority,  for  he  acts  within  the  ordinary  scope  of  the  v. 

general  authority  received  from  his  master.  ^''''^''' 

Clarke,  in  reply.  The  distinction  between  the  liability 
of  a  master  for  the  act  of  his  servant,  in  a  civil  and 
criminal  proceeding,  is  well  understood.  If  the  servant 
of  a  chemist  sell  poison  in  his  master's  shop,  by  mistake, 
and  the  purchaser  take  it  and  die,  the  master  is  not 
liable;  but  if  the  purchaser  take  it  and  recover,  the 
master  is  liable  in  a  civil  action  for  the  negligence  of  his 
servant. 

Cur,  adv.  vult. 

Alexander,  L.  C.  B.,  (after  stating  the  pleadings 
and  facts  of  the  case,)  proceeded  thus : — 

The  objection  to  the  conviction  which  took  place  in 
this  case  was,  that  the  master,  the  defendant,  did  not  ap- 
pear to  have  taken  any  personal  share  in  the  transaction, 
and  the  controversy  was,  whether  he  was  liable  in  these 
proceedings  for  the  act  of  his  servant.  It  is  my  opinion 
that  he  was  liable.  The  second  count,  on  which  the  de- 
fendant was  also  convicted,  was  for  harbouring  and  con- 
cealing this  tobacco.  There  was  no  evidence  to  warrant 
the  conviction  upon  that  count,  except  that  the  tobacco 
was  found  on  the  premises  of  the  defendant.  It  is  an 
occurrence  of  every  day  to  convict  upon  such  evidence, 
and  if  the  rule  were  otherwise,  the  laws  would  be  com- 
pletely inoperative.  It  is  always  competent  to  the  de- 
fendant to  prove  his  innocence  if  he  can,  but  the  finding 
is  prim&  facie  evidence  upon  which  these  convictions 
proceed.  If  he  does  not  prove  his  innocence,  the  law 
presumes  his  guilt  from  the  fact  of  the  goods  being 
found  concealed  upon  his  premises. 
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1889.  Now,  it  appears  to  me,  that  for  the  same  reasons  and 

^^^^^'^^  upon  the  same  principles,  whate?er  a  servant  does  in  the 
v.  course  of  the  employment  with  which  he  is  instrusted, 

SiDDON.  j^jjj  gg  ^  pgj.j  Qf  ij^  jg  ij^^  master's  act.  The  legal  pre- 
sumption is  so,  unless  the  contrary  be  shewn.  It  is  the 
presumption  that  the  maater  aujthorised  it. 

Tlus  is  admitted  to  he  true,  as  fieir  as  civil  liability 
goes;  but  it  is  argued  that  it  is  not  true  as  to  criminal 
or  penal  consequences.  How  far  this  rule  may  extend 
in  criminal  proceedings,  I  will  not  upon  this  occasion 
presume  to  say,  but,  to  a  certain  extent,  it  unquestiiMi- 
ably  has  been  applied  to  criminal  proceedings.  The 
cases  of  Rex  v.  Dixon,  and  Rex  v.  Gutch,  are  of  that 
description. 

In  the  case  of  Rex  ▼.  Dixon,  it  appeared  that  alum, 
though  prohibited,  was  no  unhealthy  or  mischievous 
thing,  if  mixed  in  a  particular  form,  and  if  properly 
mixed;  but  that,  if  it  was  done  imprudently  or  inad- 
vertently in  a  crude  state,  it  was  extremely  mischievous; 
in  which  state  it  had  been  mixed  in  that  case.  No 
doubt  the  master  had  authorised  its  mixture,  but  he  had 
probably  intended  that  it  should  be  mixed  in  the  proper 
way  of  mixing  it,  so  as  not  to  be  mischievous,  althou^ 
even  then  it  is  a  breach  of  the  law;  but  he  was  indicted 
and  convicted,  and,  I  believe,  punished,  upon  th<e  prin- 
ciple of  being  liable  for  the  act  of  his  servant. 

It  is  not  necessary  for  me,  howeyer,  upon  the  present 
occasion,  and  for  the  present  purpose,  to  say  how  far 
this  principle  might  extend,  for  I  think  it  quite  clear 
that  it  extends  to  this  case.  The  provisions  of  the  l^i|- 
lature  would  be  inefficacious,  if  the  master,  for  whose 
benefit  the  operation  is  intended,  were  to  escape  those 
penalties  which  the  legislature  has  imposed,  where  the 
act  was  done  in  pursuance  of  the  general  purpose,  whic)i 
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the  servant  was  undoubtedly  authorised  by  the  master 
to  carry  into  effect*  It  is  evident,  that  all  those  pro- 
visions would,  but  for  this  construction,  be  unavailing.  v. 

The  argument,  in  some  measure,  proceeds  upon  a  Sidoon. 
notion  that  this  is  a  criminal  proceeding.  For  some 
purposes,  unquestionably,  this  proceeding  has  received  a 
narrow  construction,  because  it  resembles,  in  some  re- 
spects, a  criminal  proceeding;  but,  on  the  other  hand,  it 
is  said  to  be  a  civil  demand  of  the  crown.  Without 
entering  into  that  question,  I  think  that  the  doctrine  of 
responsibility  applies  to  this  case,  and  that  the  demand 
of  the  crown  would  in  very  few  instances  be  effectuated, 
if  it  wqre  understood  that  the  master  was  not  liable  for 
the  conduct  of  his  servant.  Then  a  man  of  straw  would 
be  put  upi  and  the  real  person  who  was  to  derive  the 
benefit^  and  who  could  alone  be  effectually  subjected 
to  the  demand  on  the  part  of  the  crown^  would  escape. 
I  think,  therefpre,  that  the  conviction  upon  the  seventh 
count  is  perfectly  right,  and  that  the  rule  must  be  dis- 
charged. 

Bayley,  B. — I  am  of  the  same  opion  with  the  Lord 
Chief  Baron.  In  the  first  place^  I  consider  this  as  being 
not  properly  a  criminal  proceeding,  but  a  civil  proceed- 
ing, for  the  purpose  of  recovering  that  which  is  a  debt 
due  to  the  crown.  It  is  a  penal  proceeding.  An  action  to 
recover  the  amount  of  penalties  for  giving  receipts  on 
unstamped  paper  is  a  penal  proceeding.  But  I  do  not 
consider  that  as  being  a  criminal  proceeding.  But  what- 
ever the  nature  of  this  proceeding  is,  whether  penal  or 
merely  civil,  this  is  a  case  in  which,  to  my  mind,  the  act 
of  the  servant  is  to  be  considered  as  being  an  act  done 
in  the  master's  business,  and  within  the  scope  of  the  au- 
thority probably  given  by  the  master  to  the  servant. 

This  is  not  the  ordinary  case  of  a  servant  selling  in  his 
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1829.  master^s  shop  the  articles  in  Mphich  the  master  deals,  in 
^hich  it  is  quite  clear  that  he  is  acting  within  the  or- 
dinary scope  of  the  authority  which  he  has  received  from 
SiDDov.  1,1,  master,  and  therefore  that  the  act  of  the  servant  in 
making  the  sale  is  the  master's  act;  upon  which  prin- 
ciple all  the  cases  of  libel  have  gone;  Rex  v.  Almonia), 
Rex  v.  Gulch  {b).  In  those  cases,  the  act  of  the  servant 
was  considered  as  being  the  master's  act. 

Neither  is  this  the  case  of  an  act  done  by  a  servant  in 
the  manufacture  of  articles  which  the  master  is  himself 
to  manufacture.  There  the  servant  is  merely  acting  in 
the  business  of  the  master,  and  within  the  scope  of  the 
authority  which  he  actually  receives  from  his  master. 
The  authority  which  he  receives  from  his  master  is  an 
authority  to  make  and  manufacture,  and  the  master  is  re- 
sponsible for  his  conduct  prim&  facie,  as  to  the  means  he 
adopts  in  making  and  manufacturing. 

But  this  is  a  case  certainly  of  a  different  description, 
and  I  agree  with  the  distinction  that  was  taken  when 
it  was  argued,  that  this  does  not  fall  within  the  ordinary 
range  of  the  cases  of  a  servant's  act  being  the  master's 
act.  But«  in  order  to  form  a  judgment,  whether  this  is 
the  master's  act  or  not,  and  within  the  scope  of  the  au- 
thority which  ought  to  be  considered  as  given  by  the 
master  to  the  servant,  we  must  look  at  the  nature  of  the 
act,  and  see  with  what  view  that  act  was  done,  and  the 
participation  which  the  master  had  in  any  thing  to  which 
that  act  referred. 

This  is  the  case  of  a  servant  of  a  fraudulent  master, 
endeavouring,  by  his  own  act,  to  conceal  his  master's 
fraud,  and  to  prevent  the  consequences  which  would 
otherwise  fall  upon  the  master  in  respect  of  that  fraud. 
From  the  nature  of  the  act  in  which  the  servant  is  em- 
ployed, and  from  the  conduct  of  the  master  in  his  fraud, 
(a)  5  Burr.  2686.  (6)  M.  &  M.  433. 
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we  must  decide  whether  or  no  the  servant  had  prim^  facie 

an  authority  from  the  master;  not,  perhaps,  specifically,     Att.  Gev. 

for  the  doing  of  this  specific  act,  but  for  the  purpose  of  v. 

doing  that  which,  in  the  exercise  of  bis  discretion,  upon 

a  moment  of  embarrassment  which  the  possession  of  an 

improper  article  might  naturally  create,  the  servant  should 

think  and  deem  to  be  best. 

In  this  case,  the  master  has  upon  bis  premises  certain 
goods,  which  are  unlicensed;  they  are  there  without  a 
regular  permit;  a  detention  of  these  goods  would  bring 
upon  the  master  loss  of  character,  and,  to  a  certain  ex- 
tent, would  bring  upon  him  loss  of  property,  and  subject 
him  to  pecuniary  penalties.  Under  these  circumstances, 
the  master,  having  full  knowledge  that  the  things  were 
there,  (for  we  are  bouud  to  consider  that  as  an  ingredient 
in  the  case),  and  knowing  what  the  consequences  of  their 
detection  would  be,  what,  in  the  course  of  such  a  busi- 
ness so  illegally  carried  on,  is  the  authority  which  we 
must  naturally  expect  to  be  given  by  the  master  to  the 
servant?  I  cannot  conceive  that  it  would  be  any  thing 
short  of  this:  '^  I>o  what  you  can  to  save  my  character; 
do  what  you  can  to  save  my  property :  do  what  you 
think  reasonable  for  the  purpose  of  protecting  me  from 
the  penalties  which  will  follow  detection.*'  Has  the  ser- 
vant any  purpose  of  his  own  to  answer?  None.  In  the 
conduct  he  pursues,  he  acts  not  for  his  own  benefit,  but 
for  the  benefit  of  his  master.  It  matters  not  to  him 
whether  the  articles  are  seized  or  are  not  seized.  When 
a  servant  is  concerned  in  an  illegal  trade  of  this  descrip- 
tion, it  is  clearly  for  the  benefit  of  the  master.  The  ser- 
vant runs  a  great  personal  risk,  and  why?  It  can  only 
be  with  a  view  to  protect  his  master.  When,  in  the  case 
of  a  master  sanctioning  and  carrying  on  an  illegal  traffic 
of  this  description,  the  servant  adopts  means  which  are 
calculated  to  save  the  master,  and  which  can  have  no 
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Other  object,  it  seems  to  me  that,  primi  facie,  the  act 
which  the  servant  adopts  for  the  purpose  of  saviug  the 
V,  roaster  ought  to  be  considered  as  an  act  done  by  him  in 

the  service  of  such  master,  for  the  benefit  of  such  master, 
and  within  the  probable  authority  which  the  master  gives 
to  the  servant  with  reference  to  articles  of  that  descrip- 
tion. It  is  upon  this  ground  that  I  think  there  was 
prim&  facie  evidence  to  charge  the  master  with  the  act 
of  the  servant  in  this  particular  case,  so  that  the  act  of 
the  servant  was  to  be  deemed  the  master's  act,  and  with- 
in the  scope  of  that  authority,  which  it  was  likely  the 
master  would  give  with  reference  to  articles  of  that  de- 
scription. We  must  always  form  our  judgment  of  the 
extent  and  nature  of  the  authority  which  the  master  con- 
fers upon  his  servant,  by  the  nature  and  character  of  the 
business  in  which  the  servant  is  to  be  from  time  to  time 
employed. 

I  am  therefore  of  opinion,  that,  in  this  case,  there  was 
prim&  facie  evidence  to  shew,  that  the  act  of  the  servant 
was  the  act  of  the  master.  The  master  was' certainly  at 
liberty  to  have  produced  evidence  for  the  purpose  of  re- 
butting that  prima  facie  case;  but,  in  the  absence  of  any 
evidence  tQ  rebut  that  case,  I  am  of  opinion,  that  it  was 
rightly  left  to  the  jury,  and  that  the  jury  were  bound  to 
consider  it  as  being  the  master's  act,  and  that,  conse- 
quently, the  verdict  on  the  seventh  count  is  right. 

G ARROW,  B. — ^The  case  of  Rex  v.  Dixon  is  to  my 
mind  decisive  of  the  present.  The  extent  of  the  autho- 
rity can  only  be  gathered  from  the  circumstances  of  each 
case;  and  when  the  master  is  found  in  the  possession  of 
illegal  goods,  the  act  of  the  servant,  for  the  protection 
of  those  goods,  with  no  personal  object  in  view,  is,  in 
my  opinion,  primi  facie,  the  act  of  the  master. 
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Vauohan,  B.— I  entirely  concur^  not  only  in  the  de- 
cision which  the  Court  have  come  to  upon  this  question,     att.  Gen. 
but  in  the  reasons  which  have  been  given  for  that  deci-  v. 

sion.  I  agree,  that,  in  order  to  fix  a  party  with  the  pe- 
nalties of  the  statute,  it  is  necessary  that  the  jury  should 
be  satisfied^  by  reasonable  evidence,  either  that  the  party 
accused  himself  did  the  illegal  act  charged  with  respect 
to  the  permit,  or  that  he  caused  it  to  be  done  by  the  in- 
strumentality of  the  servant,  who  may  have  authority  for 
that  purpose,  either  expressed  or  implied,  actual  or  con- 
structive. Now  no  arguments  have  been  addressed  to 
the  Court  to  shew  that  the  defendant  was  improperly 
convicted  on  the  second  count,  which  imputes  to  him 
the  offence  of  harbouring  and  concealing  these  goods ; 
and  the  admission,  that  he  was  properly  convicted  upon 
that  count,  seems  to  me  to  put  an  end  to  this  question, 
because^  upon  that  conviction,  the  reasonable  presump- 
tion anses,  that  the  shopman  was  authorised  by  the 
master  to  do  the  act  upon  which  the  conviction  upon 
the  seventh  count  proceeded.  The  master  was  not  pre- 
sent when  the  goods  were  deposited^  nor  was  the  master 
present  when  the  permit  in  question  was  fraudulently  ob- 
tained ;  and  therefore,  if  the  absence  of  the  master  from 
the  premises  were  to  raise  a  presumption  in  his  favour 
in  this  instance,  it  would  equally  apply  to  the  other 
count.  But  it  is  admitted,  that  he  is  properly  charged 
with  fraudulently  harbouring  and  concealing,  and  that 
this  was  an  act  done  in  order  to  cover  the  property,  in 
endeavouring  to  get  a  permit  applicable  to  that  property. 
Therefore  it  seems  to  me  that  the  jury  were  perfectly 
warranted  upon  this  evidence,  which  was  prim&  facie 
evidence,  liable  to  be  repelled  by  other  evidence  which 
might  contradict  the  presumption,  in  finding  the  defend- 
ant guilty  upon  the  seventh  count.     I  think  this  evidence 
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was  sufficient  to  raise  the  presumption  that  it  was  the  act 

^  ofthedeCeadaot.  This  is  not,  properly  speaking,  a  criminal 

o;  proceeding;  and  therefore  the  distinction  taken  between 

SrDvoir.       criminal  and  civil  proceedings  does  not  apply.    This  is 

in  some  measure  a  penal  proceeding,  but  it  is  not  a 

criminal  proceeding. 

Rule  discharged* 
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The  King  v.  The  Inhabitants  of  Willoughby-with-        ^^^^ 

1829. 
Sloothby.  ^<^-V"^ 

Upon  an  appeal  against  an  order  of  two  justices,  An  estate  in 

thereby  William  Stokes,  his  wife  and  children,  were  [{iough  vYsted 

removed  from  Huttoft  to  Willoughby-with-Sloothby,  in  will  not  confer 

the  parts  of  Lindsej,  in  the  county  of  Lincoln,  the  Court 

of  quarter  sessions  confirmed  the  order,  subject  to  the 

opinion  of  this  Court  upon  the  following  case: —  ^ 

The  pauper  being  settled  in  Willoughby-with-Sloothby, 
John  Neal,  by  indentures  of  lease  and  release  of  the 
19th  and  20th  of  March,  1825,  in  consideration  of  105/., 
conveyed  a  parcel  of  land  and  two  unfinished  dwelling- 
houses,  situate  in  Huttoft,  to  the  use  of  Elizabeth  Stokes 
for  life  or  widowhood,  remainder  to  the  use  of  the 
pauper  in  fee.  The  105/.  was  money  which  had  been 
bequeathed  by  the  father  of  the  pauper  to  him  abso- 
lutely, the  interest  of  which  the  pauper  had  subse- 
quently by  his  deed,  in  consideration  of  natural  love  and 
affection  and  IO5.,  settled  upon  his  mother  for  life  or 
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widowhood,  the  principal,  after  her  death,  to  be  paid 
Th  King     *^  himself.     A  further  sum  of  50/.  was  expended  by 
V.  the  pauper,  after  the  execution  of  the  conveyance,  in 

finishing  the  dwelling-houses,  which  sum  had  been  be- 
queathed by  the  pauper's  father  to  trustees  in  trust  to 
pay  the  interest  to  the  widow  during  her  life  pr  widow- 
hood, and  the  principal,  after  her  decease  or  marriage, 
to  the  pauper.  The  pauper  paid  the  interest  of  the  105/. 
to  the  trustees^  and  the  trustees  paid  it  over  to  the 
mother.  The  pauper  entered  upon  one  of  the  houses 
and  part  of  the  land  at  the  time  of  the  execution  of  the 
conveyance.  The  mother  let  the  other  house  and  the 
remainder  of  the  land  for  the  space  of  one  year  after  the 
execution  of  the  conveyance,  at  the  expiration  of  which 
year  the  mother  told  the  pauper  she  would  deliver  up 
all  the  premises  to  him,  and  that  he  might  do  as  he 
liked  with  them.  The  pauper  then  entered  into  posses- 
sion of  the  other  house  and*  land,  and  let  it,  and  received 
the  rent  himself  and  never  accounted  for  it  to  his  mother, 
and  continued  to  occupy  the  same  house  he  had  pre- 
viously occupied  until  1828,  when  both  were  sold,  and 
were  conveyed  by  a  deed,  to  which  his  mother,  who 
remained  a  widow,  was  a  party.  The  pauper  received 
the  whole  purchase-money,  and  did  not  account  for  it 
to  his  mother.  They  both  joined  in  the  receipt  to  the 
purchaser. 

Alderson^  in  support  of  the  order  of  sessions.  Unless 
the  pauper  had  an  immediate  interest  he  had  no  right  of 
residence.  In  Rex  v.  Eatington  (a)y  where  A.^  residing 
upon  a  cottage  of  his  own,  conveyed  it  by  lease  and 
release  to  £.,  with  a  proviso  that  A.  should  live  in  and 
occupy  the  cottage  during  his  life,  it  was  held,  that 
inasmuch  as  the  proviso  reserved  to  A.  a  life  estate,  .6. 

(n)  4  T.  R.  177, 
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took  only  a  remainder^  which  conferred  no  settlement  by 

residence  on  the  estate.     It  is  immaterial  for  the  present     ^    „ 

,     ,        ,      ^  ...  The  Kino 

purpose  to  mquire  whether  the  Court  were  right  in  put-  o. 

ting  that  construction  upon  the  proviso.     The  settle*  Whloughbt. 

ment  was  disallowed  on  the  ground  that  the  pauper 

took  no  immediate  interest.     The  same  principle  was 

acted  upon  in  Rex  v.  Ringstead  (a).    The  operation  of 

the  will  was  inquired  into  for  the  purpose  of  ascertaining 

whether  an  immediate  interest  passed.     Then  this  is  a 

purchase;  but  it  does  not  appear  that  the  pauper  has 

any  interest  to  the  amount  of  SO/.     It  is  impossible  to 

determine  the  value  upon  the  case  as  it  is  now  stated. 

N.  R.  Clarke,  on  the  same  side^  referred  to  the  cases  of 
Rex  V.  Staplegrove  {b)  and  Rex  v.  Houghton^le-Spring  (c). 

Fynes  Clinton,  contd^.  Rex  v.  Eatingion  was  decided 
upon  another  point.  It  was  there  assumed  to  be  neces- 
sary that  the  party  claiming  a  settlement  by  estate  should 
have  a  right  of  possession.  In  Rex  v.  Staplegrove,  which 
was  decided  afterwards,  it  was  held  that  it  was  not  neces- 
sary that  the  party  should  have  a  right  of  possession  at 
the  time  of  the  residence,  but  that  he  gained  the  settle- 
ment being  entitled  to  the  reversion  only.  \^Parke,  J. 
In  that  case  there  were  strong  grounds  to  believe  that 
the  demise  for  a  thousand  years  was  a  mortgage  term.] 
So  here,  the  mother  lets  the  pauper  into  possession.  In 
Rex  v.  Houghton-le-Spring  possession  was  held  not  to 
be  necessary.  The  distinction  is,  that  if  the  party  is  in 
possession  as  mortgagor,  he  is  in  possession  by  leave  and 
licence  of  the  mortgagee.  [Bayley,  J.  In  Rex  v.  Hough-- 
ton-le-Spring  the  pauper  had  a  present  estate  of  freehold, 
not  what  the  law  calls  a  reversion.]  In  Rex  v.  Ring- 
stead  the  point  was  not  fully  considered. 

(a)  Antty  7 1 ;  4  M.  &  R.  67 ;  9  B.  &  C.  2 18.        (c)  1  Enat,  347. 
{h)  2  B.  &  A.  537. 
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1839.  Whitehurst,  on  the  same  side.     In  Rex  v.  Houghton^ 

le-Spring,  Lord  Kenyan  says,  "  it  seemed  to  me  to  be  a 
V.  most  extraordinary  proposition  to  establish  that  a  man 

WiLLOCoHBY.  |j^ig}jj  jjg  removed  from  a  parish  in  which  he  had  pro- 
perty, perhaps,  to  a  considerable  amount,  but  whether 
more  or  less  in  such  a  case  is  unimportant,  because  he 
has  let  it  out,  and  that  if  he  afterwards  came  there  again 
he  was  liable  to  be  treated  as  a  vagrant.  A  man,  though 
not  in  the  actual  occupation  of  his  own  estate,  may 
have  many  reasons  for  wishing  to  live  in  the  neighbour- 
hood of  it.  He  is  entitled  to  the  privilege  of  superin- 
tending it,  but,  according  to  the  doctrine  contended  for, 
he  may  be  sent  to  another  part  of  the  kingdom,  if  his 
settlement  happened  to  be  there." 

Bay  LEY,  J. — A  man  who  has  a  remainder  only  has  no 
right  to  superintend.  An  estate  in  remainder  expectant 
upon  a  prior  estate  of  freehold,  is  not  sufficient  to  confer 
a  settlement.  The  party  has  no  means  of  subsistence 
out  of  the  actual  profits  or  the  rents.  Rex  v.  Houghton- 
le- Spring  only  shews  that  if  a  party  has  a  vested  estate 
of  freehold  he  need  not  actually  occupy.  There  is  a 
plain  line  of  distinction  between  this  case  and  those 
which  have  been  mentioned.  The  Court  cannot  look  at 
the  quantum  of  rent,  but  simply  at  the  immediate  estate 
of  freehold.  Here  the  son  never  had  the  present  estate 
of  freehold. 

LiTTLEDALE,  J.,  concurred. 

Parke,  J. — This  point  was  expressly  decided,  after 
a  very  long  argument,  in  Rex  v.  Ringstead. 

Lord  Tenterden,  C.  J. — I  concur  in  the  opinion 
that  an  estate  in  remainder  is  not  sufficient. 

Order  of  Sessions  confirmed. 
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1859. 

The  King  v.  Mainwaring.  ^^^^-^/ 

IHE  defendant  was  convicted  before  a  single  magis-  The  exemption 
trate  for  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  c.4l,3.23,(the 

under  the  statute  50  Geo.  3,  c.  41,  of  the  offence  of  Hawkers'  and 

Pedlars  Act ) 
exposing  goods  to  sale  without  having  obtained  a  licence,  in  favour  of 

On  appeal,  the  sessions  confirmed  the  conviction,  sub-  the  real  worker 

,   ,  or  maker  ot 

ject  to  the  opinion  of  this  Court  upon  the  following  case:  goods,  &c.,  or 

Zachariah  Boyle,  on  or  before  the  21st  of  October,  apprentices' 
1828,  was  and  still  is  a  large  china  and  earthenware  ma-  &nd  known 
nufacturer  at  Hanley,  in  Stafi'ordshire.     Before  the  said  ^Ints  usually 

21st  of  October  he  consigned  to  Gainsborough,  a  market  fesidm?  with 

°  .  ,        °  .  him,  does  not 

town,  to  his  own  order,  a  quantity  of  chnia  and  earthen-  extend  to  an 

ware,  of  which  the  several  articles  mentioned  in  the  °^^"^  ^fjfri 
'    ^  ^  ^  vant  residing 

conviction  formed  a  part.     The  said  china  and  earthen-  in  a  separate 
ware  were  conveyed  by  a  carrier's  boat  from  Hanley  to  house*"fhough 
Gainsborough,  and  the  said  Zachariah  Boyle  was  the  solely  em- 
real  worker  and  maker  of  all  of  it,  and  it  was  manufac-  such  worker 
tured  by  him  at  Hanley  aforesaid.     William  Mainwar-  ®^  ^^^^' 
ingy  the  defendant,  was,  on  or  before  the  said  21st  of 
October,  and  still  is,  a  servant  in   the  sole  employ  of 
the  said  Zachariah  Boyle;  he  resided  with  his  wife  and 
family  at  Hanley,  in  a  separate  dwelling-house,  his  own 
freehold,  being  within  three  hundred  yards  of  the  house 
and  manufactory  of  the  said  Zachariah  Boyle,  and  never 
left  that  place  except  when  employed  elsewhere  by  his 
master.     When  at  Hanley  he  superintended  and  assisted 
in  manufacturing,  and  was  employed  by  the  said  Za- 
chariah Boyle  to  sell  the  before-mentioned  china  and 
earthenware  at  Gainsborough.     His  salary  was  a  fixed 
yearly  sum,  and  did  not  depend  upon  the  amount  of  any 
sale  which  he  might  effect;  nor  did  he  receive  any  com- 
mission or  benefit,  nor  was  he  liable  to  any  charges  or 
loss  whatever  which  might  arise  or  be  incurred  in  the 
sale,  conveyance,  or  otherwise,  of  the  said  china  and 
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1839.        earthenware,  but  rendered  a  regular  account  of  the  same 

^"^^^^       to  his  master,  who  bore  all  losses  and  expenses,  aod 

V,  received  all  the  proceeds  and  profits.    The  defendant 

Maikwarikg.  ^q^i^  possession  of  the  china  and  earthenware  so  con* 

signed  as  aforesaid,  and  upon  its  arrival  at  Gainsborough 
took  a  room  at  an  inn  there,  and  on  the  day  mentioned 
in  the  conviction  sold  part  thereof  by  public  auction. 
The  defendant  had  no  hawker's  licence,  and  had  pre- 
viously been  selling  at  Nottingham  and  other  places* 

N.  R.  Clarke  and  Fj/nes  Ctinion,  in  support  of  tbe 
conviction.  The  case  depends  principally  on  the  con- 
struction of  the  23d  section  of  50  Geo.  3,  c.  41,  by 
which  it  is  enacted,  "  that  nothing  therein  contained  shall 
extend  to  prohibit  any  person  or  persons  from  selling 
any  printed  papers  licensed  by  authority,  or  any  fisb, 
fruit,  or  victuals,  nor  to  hinder  the  real  worker  or  work- 
ers, or  maker  or  makers  of  any  goods,  wares,  or  manu- 
factures of  Great  Britain,  or  his,  her,  or  their  children, 
apprentices,  or  known  agents  or  servants,  usually  residing 
with  such  real  workers  or  makers  only,  from  carrying 
abroad  or  exposing  to  sale  and  selling  by  retail  or  other- 
wise any  of  the  said  goods,  wares,  or  manufactures  of 
his,  her,  or  their  own  making,  in  any  mart,  market,  or 
fair,  and  in  every  city,  borough,  town  corporate,  and 
market  town."  The  case  of  The  King  v*  Turner  (a) 
shews  that  an  agent  is  within  the  act.  The  question 
for  the  consideration  of  the  Court  is,  whether  a  person 
who  resides  in  his  own  house^  but  whose  principal  em- 
ployment is  in  the  house  of  his  master,  can  be  said  to 
be  a  servant  or  agent  residing  in  his  master's  house.  By 
requiring  that  the  servant  shall  reside  under  his  master's 
roof,  the  object  of  the  statute  will  have  been  much  better 
secured.    If  a  person  who  forms  no  part  of  his  master's 

(a)  4  B.  &  A.  510. 


The  King 
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family,  may  be  sent  about  the  country  to  sell  goods  in  1899. 
this  manner,  a  great  manufacturer  may  employ  hundreds 
of  agents  in  disposing  of  his  goods  in  this  manner,  to  the  '^ 
no  small  injury  of  the  resident  tradesmen,  by  whom  the  Mainwariko. 
parochial  and  other  local  burdens  are  borne.  From 
these  the  itinerant  vendor  is  exempted,  and  it  is  no 
great  hardship  that  he  should  be  subjected  to  the  pay* 
ment  of  the  sum  of  4/.  10«.  per  annum.  The  maker  or 
manufacturer  himself  is  exempted ;  so  are  his  servants 
in  some  cases.  But  the  question  is,  whether  the  addi- 
tional words  ''  usually  residing  with  such  real  workers 
or  makers  only/'  are  to  have  any  weight. 

Denman,  Hildyard,  and  fVMiehursi,  contrA.  The 
Court  will  pause  before  they  act  upon  any  supposed 
advantage  to  arise  from  extending  the  restriction.  The 
exemption  ought  to  have  a  liberal  construction.  If  the 
act  had  contained  no  specific  exemption  for  servants,  it 
might  have  been  contended  that  they  were  within  the 
same  protection  with  their  masters.  According  to  all 
fair  construction  the  defendant  was  a  servant  usually 
residing  with  the  maker.  The  word  "  only"  shews  that 
the  meaning  of  the  legislature  was,  that  the  agent  should 
not  be  a  person  residing  with  any  other  parties  as  his 
employers.  The  act  imposes  a  penalty,  and  restrains 
the  common  law  right  of  trading  wherever  the  party 
finds  it  to  his  advantage  to  trade.  The  object  of  the 
act  being  to  restrain  dealers  from  going  from  town  to 
town,  the  words  "  usually  residing  with  such  workers  or 
makers"  must  be  understood  with  reference  to  that 
object,  and  are  satisfied  if  the  servant  resides  in  the 
same  town  with  his  master.  It  is  not  necessary  that 
be  should  reside  in  the  same  house.  In  52  Geo.  3, 
c.  108,  it  is  not  required  that  the  person  vending  the 
goods  shall  reside  with  the  owner.    The  object  of  the 
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1829.        statute  was  to  confine  the  exemption  to  persons  who 

,^  V  were  regularly  and  bona  fide  in  the  service  of  the  mami- 

TheKiNo  ^        -^ 

V.  facturer,  and  to  exclude  those  who  were  merely  con- 

Mainwarino.  atjtujgj   servants   or  agents   for   the   special    purpose. 

Residing  in  a  place  does  not  necessarily  mean  sleeping 
there.  In  2  Inst.  122,  Lord  Coke  says,  "  If  a  man  hath 
a  house  within  two  leets  he  shall  be  taken  to  be  con- 
versant where  his  bed  is,  for  in  that  part  of  the  house 
he  is  most  conversant,  and  here  conversant  shall  be  taken 
for  most  conversant.'*  Lord  Coke,  therefore,  impliedly 
says  that  a  man  may  be  a  resiant  within  two  distinct 
leets.  So  the  word  "  inhabitant"  is  not  always  used 
with  reference  to  the  place  at  which  the  party  sleeps,  as 
in  cases  upon  the  Statute  of  Bridges.  The  conviction 
also  cannot  be  supported.  [Lord  Tenterden,  C.J.  The, 
case  is  not  before  us  for  that  purpose.]  This  Court  has 
a  general,  authority  over  the  proceedings  in  inferior  juris- 
dictions where  the  certiorari  is  not  taken  away.  [Lord 
Tenterden,  C.J.  We  must  decide  merely  upon  the  point 
which  the  Court  of  quarter  sessions  have  reserved  for 
our  decision.  If  the  Court  of  quarter  sessions  had 
thought  proper  to  put  a  question  as  to  the  form  of  the 
conviction^  we  should  have  been  authorised  to  answer 
it.]  It  may  be  contended  that  even  if  no  case  had  beea 
reserved  by  the  quarter  sessions  for  the  opinion  of  this 
Court,  the  mere  circumstance  of  the  party  having  appealed 
took  the  case  out  of  the  jurisdiction.  But  if  the  Court  are 
to  look  only  at  the  terms  of  the  special  case,  that  itself 
contains  no  statement  that  the  defendant  had  not  obtained 
a  licence.  [Lord  Tenterden,  C.J.  The  Court  of  quarter 
sessions  very  properly  state  so  much  of  the  case  only  as 
is  necessary  to  raise  the  point  upon  which  they  require 
our  opinion.] 

Lord  Tenterden,  C.  J.;  after  stating  the  language 


Mainwarimo. 
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of  the  23d  section,  proceeded  thus : — ^The  words  of  an 
instrument  are  to  be  understood  according  to  the  subject-  tiT^k^ 
matter.  Here  they  are  explained  by  the  context.  The  ^^  v, 
statute  speaks  of  children  and  apprentices  before  it  men- 
tions the  resident  servants  and  agents.  1  think,  there- 
fore, that  it  means  members  of  the  manufacturer's  family. 
If  the  construction  which  has  been  contended  for  were 
to  prevail,  a  manufacturer  in  London  might  employ  as 
many  agents  as  he  pleased,  provided  those  agents  lived 
on  the  eastern  side  of  Temple  Bar. 

Bayley,  J. — ^The  defendant  had  no  right  of  appeal 
unless  it  be  given  by  statute.  The  same  clause  which 
gives  the  appeal  takes  away  the  certiorari.  The  mean- 
ing of  the  legislature  must,  therefore,  be  taken  to  be, 
that  we  are  to  consider  the  case  only  with  reference  to 
the  specific  point  saved  for  the  opinion  of  the  Court. 
A  point  has  been  raised  as  to  the  52  Geo*  3,  c.  108,  in 
which  act  children  and  servants  are  omitted.  I  entirely 
agree  with  Lord  Tenterden. 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  The 
word  resident  refers  to  the  place  where  the  party  sleeps; 
that  is  so  in  all  cases  of  settlement  law.  The  position 
cited  from  Lord  Coke,  instead  of  assisting  the  defendant, 
seems  to  be  rather  the  other  way.  In  a  late  case  (a)  of 
an  indictment  against  a  party  for  not  taking  upon  himself 
the  office  of  constable.  Lord  Tenterden  s^iys,  "  For  all 
the  purposes  of  pecuniary  charge  such  an  occupier  is 
an  inhabitant;  and  therefore  he  is  liable  to  church  rates, 
to  the  repairs  of  highways,  and  to  the  repairs  of  bridges.^' 

Parke,  J. — ^The  only  question  for  the  Court  is,  whe- 
ther the  defendant  falls  within  the  description  of  servant 

(a)  Rex  V.  Adlard,  7  D.  &  R.  340,  349;  4  B.  &  C.  772;  3  D.  &  R. 
M.  C.  416. 
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usually  residing  with  the  real  worker  or  maker.    Taking 
these  Words  in  the  sense  in  which  they  are  commonly 
used,  they  mean  a  person  who  inhabits  and  sleeps  in 
Maimwasing.  jjjg  master's  house;  and  this  construction  is  strengthened 

by  the  preceding  words. 

Order  of  Sessions  confirmed. 


The  King  «;.  the  Inhabitants  of  Roxley. 

Whereyupona  UPON  an  appeal  against  an  order  of  two  justices, 
iwwn^he"sth  whereby  Robert  Farmery,  his  wife  and  family,  were 
of  May,  the  removed  from  Roxley  to  Winterton,  in  the  parts  of 
of  May  IS  ex-  Lindsey,  in  the  county  of  Lincoln,  the  sessions  quashed 
eluded  from      ^jj^  order  subject  to  the  opinion  of  this  Court  upon  the 

the  service  by  .  m«  •  •    i  ■ 

a  dissolution  followuig  case: — ^The  pauper  bemg  unmarned,  and 
no'ietTmTnt'  without  children,  was  hired  before  old  May  day,  1819, 
is  gained,  al-  (13th  May,)  to  serve  James  Barrett,  in  the  appellant 
service  con-      parish,  from  this  old  May  day  to  old  May  day,  1820,  as 

tinue365dav8,  a  servant  in  husbandry,  at  15/.  wages.  The  pauper 
by  reason  of  ,  _  .       ,  „  -  i  ••     i  i      .- 

its  being  leap-  served  Barrett  m  the  appellant  parish  until  the  11th  of 

^*Wh  hall  ^^y*  1^20,  when  wishing  to  visit  his  friends  (fifteen  miles 
beadissolu-     distant)  and  to  attend  some  statutes  (a)  on  the  12th  of 

contract  and  ^^^  ^^  ^^^  ^^y  ^^^^^'  *"^  avoid  returning  back  to  his 
what  merely  a  master^s,  he  requested  his  master's  permission  to  go  for 
with  the  ser-    altogether,  and  they  settled  the  pauper's  wages,  and  part 

viceyisaques-  ^^s  deducted  for  the  time  he  had  to  serve.  The  pauper 
tionof factfor  .,    ,.  ... 

the  Court  of     slept  at  his  master  s  house,  with  his  permission,  on  the 

quarter  ses-      evening  of  the  1 1  th  of  May,  and  finally  left  his  master's 

on  the  12th  (6). 

N.  R,  Clarke,  in  support  of  the  order   of  sessions. 

(a)  Fairs  for  the  hiring  of  ser-  {h)  1820  was  leap  year, 

vants;  in  some  counties  called 
"  Mops." 


Bions. 
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A  day  was  wanting  to  complete  the  yoir  of  service. 

No  settlement  therefore  was  gained  in  Winterton*     Whe-     xheKiNo 

ther  the  deficient  day  was  caused  by  a  dissolution  of  the  v. 

contract  or  by  a  dispensation  with  the  service .  was  a 

question  of  fact,   for  the  determination  of  which  the 

Court  of  quarter  sessions  was  the  proper  tribunal.    That 

Court  has  decided,  and  there  were  abundant  premises 

to  warrant  the  conclusion  to  which  they  have  come.     If 

the  inference  was  left  to  be  dravni  by  the  Court  above,  it 

was  clearly  a  dissolution  and  not  a  dispensation.    There 

is  a  concurrence  of  authorities  to  shew  that  this  was  a 

dissolution.    The  true  criterion  is  to  consider  whether 

the  master  could  still  insist  upon  the  service.    This  is 

laid  down  as  the  test  by  Lord  ElUnborough  in  Rex  v. 

Rushall  (a).    {Bayleif,  J.  Rex  v.  Hardhom  with  Netsh 

ton  (6)  proceeds  upon  the  same  distinction.] 

Fffnes  Clinton,  on  the  same  side,  was  stopped  by  the 
Court. 

Patteson,  cohtrs^.  There  was  a  good  service  for  a 
year,  and  there  was  a  good  hiring  for  a  year.  [Lord 
Tenterden,  C.  J,  referred  to  Rex  v»  Ulverstoneic).]  There 
it  was  held  that  service  for  365  days  was  enough,  al- 
though the  hiring  was  from  Whitsuntide  to  Whitsuntide, 
and  the  servant  was  discharged  before  the  second  Whit- 
suntide,  which  shews  that  a  service  for  a  year  of  that 
extent  is  suiHcient.  In  Rex  v.  Ackley(d)f  a  service  of  365 
days,  extending  over  a  leap  year,  was  held  not  to  confer 
a  settlement;  but  there  the  hiring  was  clearly  insufiicient, 
being  from  three  days  after  Michaelmas  until  Michael- 
mas following,  in  leap  year.  The  Court,  however,  seemed 
to  think  the  service  good.     [Bayley,  J.  If  not  a  good 

(n)  7  East,  471;  3  Smith,  45a.    (c)  7  T.  R.  564. 
(b)  13  East,  51.  (<0  3  T.  R.  350. 


CASES  IN  THE  KING  S  BENCH, 

year  as  to  the  hiring,  it  would  not  be  a  good  year  as  to 

_    „  the  service.     If  the  servant  went  into  the  service  on  the 

The  Kino 

17.  1  st  of  March,  and  left  the  service  on  the  29th  of  Fe- 

RoxLEY.  bruary,  it  would  not  be  sufficient.]  No  dissolution  of 
the  contract  is  actually  found.  The  pauper  had  a  right 
in  the  morning  of  the  12th  of  May  to  go  to  the  statute. 
[Lord  Tenterden,  C.  J.  He  ceased  to  be  a  servant  on  the 
11th.]  In  The  Kuig  v.  Potter  Heigham  {a)  it  was  held 
that  absence  by  consent  of  the  master  for  one  day  before 
the  end  of  the  year  would  not  defeat  a  settlement  by 
hiring  and  service.  \_Parke,  J.  What  did  the  sessions 
find  in  that  case?]  The  sessions  found  nothing  speci- 
fically on  the  question  of  dissolution  or  dispensation. 
[Lord  Tenterden,  C.  J.  Here  the  sessions  only  submit 
to  this  Court  whether  they  lawfully  may  determine  as 
they  have  done.] 

Whitehurst,  on  the  same  side.  This  was  not  a  disso- 
lution of  the  contract  at  the  time  the  master  and  servant 
separated.  In  The  King  v.  Potter  Heigham,  though 
nothing  was  said  as  to  the  finding  a  dissolution  or  a 
dispensation,  the  judgment  of  the  Court  of  quarter  ses- 
sions implied  that  the  contract  had  been  dissolved. 
Here,  if  the  case  be  understood  to  amount  to  a  dissolu- 
tion, to  take  effect  from  the  12th  of  May,  a  settle- 
ment would  be  completely  acquired.  It  was  not  the 
object  of  the  pauper  to  quit  on  the  1 1  tb  of  May,  but  on 
the  12th.  He  merely  wished  to  visit  his  friends  after 
the  statute,  instead  of  going  back  again.  [Bat/ley,  J. 
It  is  stated  that  the  pauper  slept  at  his  master's  house 
by  his  permission.  No  permission  would  have  been 
necessary  if  the  contract  had  not  been  dissolved.]  The 
permission  was  introduced  into  the  case  for  the  purpose 
of  shewing  that  the  pauper  did  not  sleep  at  his  master's 

(a)  Burr.  S.C.  690;  2Bott,316. 
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house  surreptitiously.     The  master  might  employ  him         1829. 
on  the  12th  before  he  went  to  the  statute.     [Parke,  J.      ^"^^^"C^ 
Where  a  bill  of  exchange  is  made  payable  at  so  many  t^. 

months  after  date,  the  calculation  is  made  by  calendar      Rowley. 
months,  without  reference  to  their  length.]     In  the  case 
of  lapse  the  half  year  is  computed  as   half  365  days, 
without  regard  to  calendar  months. 

Lord  Tenterden,  C.  J. — Whether  that  which  took 
place  between  these  parties  amounted  to  a  dissolution 
of  the  contract,  or  merely  as  a  dispensation  with  the 
service,  it  was  peculiarly  proper  for  the  Court  of  quarter 
sessions  to  decide.  They  have  considered  that  what 
passed  amounted  to  a  dissolution.  They  have  acted 
upon  that  view  of  the  case  in  the  order  which  has  been 
made,  and  we  could  not  interfere  even  if  we  thought 
the  conclusion  at  which  they  had  arrived  to  be  erroneous. 
When  a  leap  year  occurs,  a  year  must  be  understood  to 
mean  366  days. 

B A YLEY,  J. — The  statute  24  Geo,  1,  c.  23,  s.  2,  speaks 
of  bissextile^  or  leap  year,  consisting  of  366  days  (a). 

The  other  judges  concurred. 

Order  of  Sessions  confirmed. 

(a)  There  appears   to  be   no  lion  of  the  earth  in  its  orbit,  than 
more  reason  for  designating  as  a  a  period  of  306  days,  which  ex- 
year  a  period  of  365  days,  which  ceeds  it. 
falls  short  of  a  complete  revolu- 
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18^9. 

v^N^<^  Sharp  v.  Aspinal^  and  Parkeb* 

The  proceed-  DECLARATION  in  trespass.  The  first  count  stated 
complaUitofa  that  defendants,  being  justices  of  the  county  of  York, 
member  of  a    unlawfully  issued  their  warrant  to  the  constable  of  Slaid- 

fnendiy  so- 
ciety under  49  bum^  authorising  him  to  levy  the  sum  of  75.  6d.  by  dis- 

Geo.  S,c.  m^  tress  and  sale  of  the  goods,  chattels  and  moneys,  of  a 

8*  vy  OQUSv  DO  ^^ 

ai/ before  tvro  certain  friendly  society  called  The  Humane  Charitable 
JenHa  ttf "  yratermty,  held  at  Slaidburn  in  the  West  Riding  of  the 
county  in  county  of  York^  and  in  default  of  such  distress  being 
society  is  held,  found,  then  to  levy  the  said  sum  of  7s.  6d.  by  distress 

and  sale  of  the  goods,  &c.  of  plaintiff,  therein  described 
as  an  ofiicer  of  the  said  society;  under  which  warrant 
defendants  with  force  and  arms  broke  and  entered  the 
house  of  plaintiff  in  the  said  county,  and  took  away  a 
writing  desk  of  plaintiff  of  the  value  of  10/.  and  sold  it, 
although  defendants  had  no  jurisdiction  over  the  subject- 
matter  of  the  complaint  on  which  the  warrant  was 
grounded,  and  had  no  right  to  issue  the  warrant.  Second 
count  for  breaking  and  entering  plaintiff's  house,  and 
taking  away  his  goods.  Third  count  for  taking  away 
plaintiff's  goods.  Pleas:  first,  not  guilty.  Secondly, 
that  before  and  at  and  after  the  said  time  when  &c.,  one 
A.  was  a  member  of  the  said  friendly  society,  held  8cc., 
called  &c.,  the  rules,  orders,  and  regulations  whereof 
had  been  and  were,  before  See.,  duly  exhibited,  con- 
firmed and  filed  at  the  general  quarter  sessions  of  the 
peace  in  and  for  the  said  West  Riding,  according  to  the 
provisions  of  the  statute  33  Geo.  3 ;  and  the  said  ji.  so 
being  such  member  &c.,  did  before  &c.,  complain  to 
defendant  Parker,  being  then  and  there  a  justice  of  the 
peace  for  the  said  west  xidipg,  and  residitig  within  the 
same,  and  also  a  justice  of  the  peace  for  the  county 
palatine  of  Lancaster,  the  said  county  palatine  adjoining 
the  said  West  Riding,  of  relief  having  been  refused  to 
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hiiQ  the  said  A*  by  the  said  society,  to  which  be  was  1829. 
lawfully  entitled ;  that  a  summons  was  issued  to  plaintiff 
as  steward  of  the  said  society;  that  defendant  Parker 
being  suc)i  justice  as  aforesaid,  and  defendant  Aspinall 
being  a  justipe  .of  ik^  Fierce  for  tjbe  isaid  West  Ridipg» 
and  also  fpr  the  s^id  cpunty  palatial,  und  residing  in  the 
said  county  palatjns,  xie^r  to  S;  aUeoded.at  the  tijueand 
placje  m^Rtipned  in  )he  9uj»jcdqas;  that  plaintiff  made 
default;  whereupon  $ervicp  pf  the  oatice  was  .proved  xso 
oatb»  and  defendants  prpceediid .  to  hear  the  complaint, 
and  mf^dfi  an  prd.er  that  ihe. said  sum  of  7a.6J«  should 
be  paid  to  A.;  and  becajise  plaintiff,  refuse^  to  pay» 
defetidants  issp^d  itbeir  warrant,  Sep.  Replication;  de 
injuria  suft,  8Cc«  .  At  the  trial  before  Btfjriey>  J*  titiihe 
last  York  assises,  the.  fafts  were  proved  fis  ^tajed  oh  the 
record*  It  was  contended  on  .the  part,  of  the  plaintiff 
that  the  defendants,  not  being.both  resident  Jtn.the^ West 
Riding,  bad  no  jurisdiction  to  make  the  order.. upon 
which  the  warrant  was  founded,  inasmuch  as  the  statute 
49  GcQ.  $f  c.  19^,  s.  1,  confined. the  power  of  making 
such  orders  to  two  justices /.^residing  within  the.county^ 
riding,  division,  Slc.^  witbia  which  such  society  sbaU.be 
held*"  On  the  part  of  the.dfifendants  it  was  contended, 
that  the  clause  of  the  statute  referred  to.  was  only.diieo* 
tory,  and  that  the  dr4er.  being. made  by  two  justices ^1[ 
the  West  Riding,  though  not  both  of  them  resident  witbin 
it,  was  good,  inasmuch  as  the  statute  iS  Geo.  3^  c.  40, 
empowered  justices  to.  act  for  aqy  two.acyoining  couxt* 
ties,  pr6vided  they  were  personally  resident  within  on^ 
of  them.  The. learned  judge  was  of  opinion  that  the 
defendants  bad  no  jurisdiction  to  make  the  order,  anc}, 
directed  the  jiiry  to  find  a  verdict  for  the  plaintiff,  but 
gave  the  defendants  leave  to  move  to  enter  a  nonsuitt 

Wightman  now  moved  accordingly.     It  was  assumed 


n 
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1839.  at  the  trial  that  the  order  in  question  was  made  under 
the  authority  of  the  Jirst  section  of  the  49  Geo.  S,  c.  125, 
and  the  objection  was  founded  upon  that  assumption. 
Now  that  was  a  mistake,  for  the  whole  of  the  proceed- 
ings were  taken  under  the  third  section  of  that  statute, 
which,  as  regards  the  present  question,  is  essentially 
different  from  the  first.  The  powers  given  by  the  first 
section  are,  no  doubt,  confined  to  justices  residing  within 
the  county  in  which  the  society  is  held ;  for  the  words 
''such  justices"  in  the •  latter  parts  of  that  section  can 
only  refer  to  the  justices  there  first  mentioned,  namely, 
resident  justices ;  and  if  the  proceedings  had  been  taken 
under  that  section,  it  may  be  admitted  that  the  objec- 
tion would  have  been  fatal,  notwithstanding  the  statute 
28  Geo.  3,  c.  49*  But  the  subject-matter  of  these  pro- 
ceedings was  relief,  a  word  not  to  be  found  in  the  first 
section,  and  the  whole  scope  and  object  of  the  two 
sections  differ;  for  the  first  empowers  justices  to  enforce 
the  obedience  of  the  members  to  the  rules  of  the  society, 
and  the  third  empowers  them  to  give  relief  to  the  mem- 
bers of  the  society  against  the  misconduct  of  the  officers. 
The  third  section  begins  by  enacting  that '' if  complaint 
shall  be  made  to  two  such  justices  by  a  member  of  relief 
having  been  refused,  it  shall  be  lawful  for  the  said  tvoo 
justices  residing  within  the  county  in  which  the  society 
shall  be  held,  and  such  justices  are  thereby  required,  to 
summon  the  officer  against  whom  complaint  shall  be 
made,  and,  up»n  his  appearance,  &c.,  such  justices  shall 
proceed,'*  &c.  Now  the  words  '*  such  justices"  in  the 
beginning  of  this  section  cannot  be  taken  to  refer  to  the 
justices  mentioned  in  the  first  section,  because  there  is 
an  intervening  section,  the  second,  which  contains  a 
long  recital  of  two  prior  statutes,  introduces  a  new  set 
of  enactments  wholly  independent  of  the  first  section, 
and  twice  mentions  "  justices,"  generally,  without  any 


MICHAELMAS  TERM,  X  GEO^  IV.  561 

definite  description.  Then,  taking  the  words  '^  such  18^9. 
justices"  in  the  third  section  to  refer  to  the  last  antece- 
dent justices,  namely,  those  mentioned  in  the  second 
section,  which  is  the  proper  rule  of  construction,  the 
complaint  of  relief  being  refused  may  be  made  to  any 
justices,  who  would  have  jurisdiction  wherever  resident; 
and  the  subsequent  words  in  the  third  section,  respect- 
ing residence,  must  be  considered  as  directory  only,  and 
not  restrictive.  At  all  events  those  words,  even  if  con- 
sidered as  restrictive,  can  apply  only  to  the  granting  of 
the  summons;  and  as  the  summons  in  this  case  was 
granted  by  the  resident  justice,  the  proceedings  will  still 
be  valid  by  the  3  Geo.  4,  c.  23,  s.  £,  which  provides, 
''  that  in  all  cases  where  two  justices  are  authorized  and 
required  to  hear  and  determine  any  complaint,  one  justice 
shall  be  competent  to  receive  the  original  information  or 
complaint,  and  to  issue  the  summons  or  warrant  requir- 
ing the  parties  to  appear  before  two  justices;  and  after 
examination  upon  oath  into  the  merits  of  the  complaint, 
and  the  adjudication  thereupon  by  any  such  two  justices 
being  made,  all  subsequent  proceedings  to  enforce  obe- 
dience thereto  may  be  enforced  by  either  of  the  said 
justices,  or  any  other  justice  for  the  same  county." 

Lord  Tenterden,  C.J. — I  entertain  no  doubt  upon 
this  case;  the  point  is  perfectly  clear.  The  proceeding 
is  under  the  third  section  of  the  statute  49  Geo.  3,  c.  125. 
The  early  part  of  that  section  provides,  that  if  com- 
plaint shall  be  made  of  relief  being  refused,  two  justices, 
residing  within  the  county  in  which  the  society  is  held, 
shall  summon  the  party  complained  against;  and  the 
latter  part  directs  all  the  subsequent  proceedings  to  be 
taken  before  such  justices.  The  word  such  can  only 
mean  resident:  if  the  first  proceeding  is  to  be  before  two 
resident  justices,  the  order  must  be  made  by  th^m  also. 

VOL.  II.  Q  Q 
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The  direction  of  the  learaed  judge^  therefore,  was  per- 
fectly correct,  and  no  rule  can  be  granted. 

The  other  Judges  concurred. 


(a)  A  friendijr  society,  whose 
rules  have  been  allowed  by  the 
magistrates  and  registered  in 
London,  afterwards  hold  their 
meeting  in  Middlesex.  The 
magistrates  of  Middlesex  have 
jurisdiction  to  decide  upon  com- 


Rule  refused  (a) 

plaints  made  by  members  of  the 
society.  So  held  upon  an  in- 
dictment for  disobedience  to  an 
order  of  two  justices  of  Middle- 
sex. Res  V.  Gath,  1  SUrk.  N. 
P.  C.  441 ;  Mann.  N.  P.  Digest, 
8d  ed.  209. 


Da  VIES  and  others  v.  The  King  (in  error). 

An  indictment  X  HIS  was  an  indictment  for  poaching.  The  first  three 
j?3"?the«  counts  were  founded  on  the  statute  57  Geo.  3,  c.  90, 
on,  &c.  at,&c.  which  proved  to  have  been  repealed  before  the  alleged 
of  three  toge-  offence  was  committed;  they  were,  therefore,  abandoned, 
ther,  did  by  fhe  fourth  count,  the  only  one  now  relied  on,  stated, 
fully  enter  di-    **  that  Davies  and  others,  (naming  them,)  with  force  and 

vers  closes,       arms,  on  the  17th  day  of  December,  in  the  year  afore- 

anQ  were  fncn 

and ihere'ia  the  said,  at  the  parish  of  Whitegate,  in  the  county  of  Chester, 
armed  wtth  heing  to  the  number  of  three  or  more  persons  together, 
guns,  for  the  did,  by  night,  unlawfully  enter  divers  closes  and  inclosed 
Btro}dng  game,  lands  there  situate,  and  being  in  the  occupation  of  the 

does  not  suffi-  g^^jj  E.  C*,  and  were  then  and  there  in  the  said  closes 

cientlv  allege  1      •  i  11  rp      * 

that  the  de-      and  lands,  armed  with  guns  and  other  oifensive  weapons, 

fondants  were  f^^,  ^^^^  purpose  of  then  and  there  taking  and  destroying 
closes, armed,  game,  against  the  form  of  the  statute."  At  the  trial 
oTdestroy^mg^  before  Jervis,  J.,  at  the  last  Spring  Assizes  for  Chester, 
game.  the  defendants  were   convicted   upon  this  count,  and 

sentenced  to  fourteen  years*  transportation.     A  writ  of 
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error  was  afterwards  brought,  which  now  came  od  for 
argument.  r^  "^  ^ 


J.  Jervis,  for  the  plaintiffs  in  error*  The  fourth 
count  is  bad  in  various  particulars.  The  offence  charged 
being  one  created  by  statute,  all  the  particular  circum- 
stances given  to  define  the  offence  should  be  distinctly 
stated,  and  the  case  should  be  brought  within  the  statute 
by  express  words:  2  Hale,  P.C.  170;  Staundf.  132 b.; 
FoUer,  C.  L.  423.  The  9  Geo.  4,  c.  69,  s.  9,  describes 
the  offence  as  being,  any  persons  to  the  number  of  three 
or  more  together  by  night  unlawfully  entering  or  being 
on  any  land,  open  or  inclosed,  for  the  purpose  of  taking 
or  destroying  game,  any  of  such  persons  being  armed ; 
and  s.  12  declares,  that  for  the  purposes  of  that  act  the 
night  shall  be  considered  to  commence  at  the  expiration 
of  the  first  hour  after  sunset,  and  to  conclude  at  the 
beginning  of  the  last  hour  before  sunrise.  Therefore, 
first,  it  should  have  been  stated  at  what  hour  between 
sunset  and  sunrise  the  defendants  were  in  the  closes,  in 
order  to  shew  clearly  that  they  were  there  by  night, 
within  the  meaning  of  the  act  of  parliament.  That  was 
the  ancient  rule  with  respect  to  indictments  for  bur* 
glary,  although  it  may  have  been  somewhat  deviated 
from  in  modern  practice.  In  2  Hale,  179>  it  is  said, 
''  Where  the  time  of  the  day  is  material  to  ascertain  the 
nature  of  the  offence,  it  must  be  expressed  in  the  indict- 
ment; as,  in  an  indictment  for  burglary,  it  ought  to  say, 
*  tali  die,  circa  horam  decimam  in  nocte  ejusdem  diei, 
felonic£  et  burglariter  fregit;*  but,  according  to  some 
opinions,  *  burglariter'  carries  a  sufficient  expression  that 
it  was  done  in  the  night."  And  in  WaddinglorCs  case  (a) 
it  was  held,  that  in  an  indictment  for  burglary,  either  at 
common  law  or  upon  12  Ann.  st.  1,  c.  7,  (repealed,  but 

(a)  2  East,  P.  C.  513. 
QQ2 
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re-enacted  by  7  &  8  Geo.  4^  c.  29)»  k  was  necessary  to  lay 
the  crime  to  have  been  committed  in  the  nighty  and  at 
about  such  and  such  an  hour,  though  the  evidence  need 
not  strictly  correspond  with  the  latter  allegation;  but 
that  an  indictment  making  no  mention  of  the  hour  would 
be  insufficient  for  burglary,  though  it  would  hold  for  the 
larceny.  Secondly,  there  is  no  allegation  that  the  de- 
fendants were  unlawfully  in  the  closes  for  the  purpose 
of  destroying  game,  it  is  only  stated  that  they  unlawfully 
entered  the  closes.  The  intent  is  not  coupled  with 
their  unlawfully  being  there*  The  entry  might  be  un- 
lawful from  the  means  by  which  it  was  effected,  and 
yet  the  defendants,  when  there,  might  be  in  the  pursuit 
of  some  lawful  occupation.  Thirdly,  it  is  not  alleged 
that  the  defendants  were  in  the  closes  together  to  the 
number  of  three :  it  is  merely  stated  that  they  entered 
the  closes  together  to  the  number  of  three.  In  this  the 
main  object  of  the  statute,  namely,  to  prevent  precon- 
certed resistance  to  apprehension,  is  lost  sight  of.  Here 
no  unity  of  purpose  is  alleged ;  the  statement  is  consistent 
with  the  supposition  that  the  defendants  entered  together, 
and  separated  before  the  intent  charged  was  contem- 
plated by  either  of  them..  Fourthly,  there  is  no  descrip- 
tion of  the  closes;  the  defendants  are  merely  charged 
with  having  entered  "  divers  closes  and  inclosed  lands.* 
That  is  not  a  sufficient  averment ;  the  indictment  ought 
in  some  way  or  other  to  particularise  the  place,  because 
the  defendant  is  entitled  to  know  to  what  specific  place 
the  evidence  is  to  be  directed :  Ridlet/'s  ca$e  (a).  Lastly, 
the  allegation,  that  the  defendants  were  armed,  is  mis- 
placed. The  offence  described  in  the  statute  is,  the 
being  in  the  close  with  intent  to  destroy  game,  being 
armed ;  the  offence  described  in  the  indictment  is,  the 
being  in  the  close,  armed,  with  intent  to  destroy  game : 


(tf)  R.  &R.  C.  C.  515. 
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ill  thir  respect  the  iDdictment  follows  neither  the  letter       .1899. 
nor  the  spirit  of  the  statute,  and  is  bad  accordingly. 


CottiMgham,  contri.  The  fourth  count  is  good.  [Lord 
Tenterden,  C.  J.  Can  you  support  this  count  in  respect 
of  the  allegation  that  the  offence  was  committed  by 
night?  Does  the  averment  that  the  defendants  were 
then  and  there  in  the  said  closes  necessarily  imply  that 
they  were  there  by  night?  Does  it  imply  any  more  than 
that  they  were  there  on  the  day  and  place  aforesaid^ 
If  it  mean  the  latter  only,  the  count  is  clearly  bad.]  The 
averment  that  the  defendants  were  then  and  there  in  the 
closes,  follows  immediately  the  averment  that  they  en- 
tered the  closes  by  night.  The  entry  by  night  is  the 
last  antecedent,  and  to  that  the  words  "  then  and  tfaiere" 
must  be  taken  to  refer,  and  so  taken,  there  is,  in  effect, 
an  allegation  that  the  defendants  were  in  the  closes  by 
flight.  The  description  of  the  offence  in  this  count  is 
sufficient  according  to  the  rule  laid  down  by  De  Grey, 
C.  J.,  in  Rex  v.  Home  {a),  and  Lord  Ketfyon,  C  J.,  in 
Rex  v.  Hollondijb).  The  former  says,  **  The  charge  must 
contain  such  a  description  of  the  crime,  that  the  defend- 
ant may  know  what  crime  it  is  which  he  is  called  upon 
to  answer,  that  the  jury  may  appear  to  be  warranted  in 
their  conclusion  of  guilty  or  not  guilty  upon  the  pre- 
mises delivered  to  them,  and  that  the  Court  may  see 
such  a  definite  crime  that  they  may  apply  the  punish- 
ment which  the  law  prescribes :"  and  the  latter,  **  It  is 
argued  that  three  things  ought  to  concur  in  every  crimi- 
nal proceeding;  first,  that  the  party  accused  may  be 
apprised  of  the  charge  be  is  to  defend ;  secondly,  that 
the  Court  may  know  what  judgment  is  to  be  pro- 
nounced according  to  law;  and  thirdly,  that  posterity 
may  know  what  law  is  to  be  derived  from  the  record. 

(a)  Cowper,  68S.  (6)  5  T.  R.  607. 


Davies 

9. 
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18S9.        These  are  general  propositions  to  which  I  assent''   The 
count  now  in  question  should  be  read  as  one  sentence, 
V.  and  then  it  clearly  charges  that  the  defendants  committed 

The  KiKo.  jjjj  oflFence  by  entering  and  being  by  night  in  certain 
closes,  armed,  with  intent  to  destroy  game ;  and  that  is 
the  offence  described  by  the  statute. 

Lord  Tbnterdbn,  C.  J. — It  seems  to  me  that  the 
objection  to  which  I  directed  Mr.  CottinghanC%  atten- 
tion cannot  be  got  over.  The  count  states  that  the  de- 
fendants '^  did  by  night  unlawfully  enter  divers  closes, 
and  were  then  and  there  in  the  said  closes,"  8cc.  It 
does  not  state  that  they  *'  by  night  did  unlawfully  enter, 
and  were,''  8cc.  If  it  had  done  so — if  the  words  ''  by 
night"  had  been  placed  at  the  beginning  of  the  sentence 
— they  might  have  governed  the  whole  sentence.  Or,  if 
they  had  been  placed  at  the  end  of  the  sentence,  they 
might  have  referred-  to  the  whole  sentence.  But  here 
they  are  placed  in  the  middle  of  the  sentence;  are  applied 
to  a  particular  branch  of  it ;  and  cannot,  therefore,  be 
extended  to  that  which  follows.  The  sentence  contains 
two  distinct  branches.  The  first  states  that  the  defend- 
ants by  night  entered  into  the  closes,  but  does  not  state 
that  they  entered  being  armed,  or  for  the  purpose  of 
destroying  game.  The  second  states  that  they  were  in 
the  closes,  armed,  for  the  purpose  of  destroying  game, 
but  does  not  state  that  they  were  there  by  night.  These 
two  branches  of  the  sentence  being  distinct,  therefore, 
and  neither  of  them  stating  all  that  is  necessary  to  con* 
stitute  the  offence  described  in  the  statute,  the  count  is 
bad.  Upon  this  ground,  without  entering  into  the  other 
objections  that  have  been  raised,  I  am  of  opinion  that 
the  indictment  in  this  case  cannot  be  supported,  and 
that  the  judgment  must  be  reversed. 

The  other  Judges  concurred. 

Judgment  reversed. 
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1829. 

The  King  v.  The  InhabitaDts  of  Martl^sham.  ^^n^^ 

On  appeal  against  an  order  of  justices  for  the  removal  A  single  wo- 
of Henry  Aihrol,  otherwise  Walford,  from  the  parish  of  ^^  \^  J 
Playford  to  the  parish  of  Martlesham,  both  in  the  county  ^»s  removed 
of  Suffolk,  the  sessions  confirmed  the  order,  subject  to  jhe  order  of 

the  opinion  of  this  Court  upon  the  following  case : —        removal  was 
■^  "^  .  °  quashed  on 

Sarah  AthroU  single  woman,  being  pregnant,  was  re-  appeal,  but 
moved  by  au  order  of  justices  from  Playford  to  Stutton.  *|j^v|^*„5|''^" 

Before  the  sessions,  she  was  delivered  at  Stutton  of  delivered  of 

I  t  1        A       1  •  o  A  bastard  child 

the  pauper,  a  bastard.     At  the  sessions,   dtutton  ap-  j^  c.:— Held 

pealed,   and  the  justices  quashed  the  order.      It   was  that  the  child 

,     .       ,  ,  111  1  1      was  not  settled 

admitted  on  the  present  appeal,  that  the  mother,  at  the  in  A. 

time  of  the  bastard's  birth,  belonged  to  the  parish  of 
Martlesham. 

Scarlett,  A,  6.  and  T.  Clarkson,  in  support  of  the 
t>rder  of  sessions.  Under  the  peculiar  circumstances  of 
this  case,  the  pauper,  though  born  illegitimate  in  the 
parish  of  Stutton,  was  not  settled  there,  but  in  the  parish 
of  Martlesham,  the  place  of  his  mother's  settlement. 
It  is  a  general  rule,  no  doubt,  that  a  bastard,  being  nul- 
lius  filius,  cannot  take  a  settlement  by  parentage,  and  is 
settled  where  born;  but  the  present  case  seems  to  form 
an  exception  to  it.  It  is  the  very  case  put  by  Bayley^  J. 
in  Rex  v.  St.  Nicholas,  Leicester  (a),  where  he  said,  **  If 
the  mother  of  a  bastard  child  is  laid  under  constraint, 
and  removed  to  a  place  against  her  will,  and  is  there 
delivered,  the  law  says  that  the  child  shall  not  be  consi* 
dered  as  settled  in  that  place ;  because  the  mother  was 
not  there  in  the  character  of  a  free  agent.  The  legisla- 
ture presumes  in  such  a  case,  that  if  she  had  been  left 
to  herself  she  would  have  remained  in  the  parish  in 
which  she  was  settled,  and,  consequently,  that  the  bur- 
then ought  to  fall  in  the  place  in  which  it  would  have 

(a)  4  D.  &  R.  462 ;  9  B.  &  C.  889;  3  D.  &  R.  Mag.  Cas.  263. 
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fallen  in   the   ordinary  course  of  events   but  for  her 

^^    „  removal  (a),"     Here  the  mother  was  under  constraint. 

The  Kino  ^  ' 

V,  She   was  settled   at  Martlesham,  but  was  wrongfully 

Martlesham.  y^moved  to  Stutton ;  therefore,  she  must  be  considered 

as  having  been  resident  at  Martlesham  at  the  time  when 
the  child  was  born.  In  any  view  of  the  case  it  is  more 
reasonable  to  consider  her»  in  construction  of  law,  as 
residing  in  Martlesham,  her  own  parish,  than  in  Playford. 
At  common  law,  if  an  illegitimate  child  is  born  while 
the  mother  is  in  the  custody  of  the  law,  as  where  she  is 
in  the  house  of  correction,  Suckley  v.  IVhitbom  (6),  or  in 
the  county  gaol.  Eking  v.  The  County  of  Hereford  (c),  it 
follows  the  settlement  of  the  mother.  Here,  if  the 
mother  had  been  convicted  of  an  offence  in  Playford, 
and  committed  to  a  gaol  in  Stutton,  the  child  would 
have  been  settled  in  Martlesham,  the  place  of  the  mother's 
settlement,  because  her  residence  in  Stutton,  being  con- 
strained, would  have  been  deemed  in  law  a  residence  in 
Martlesham :  and  the  mother's  removal  to  Stutton  had 
the  same  effect,  for  it  was  made  by  an  order  of  magis- 
trates over  whom  the  parish  of  Playford  had  no  control, 
and  who  sent  the  mother  to  that  place  in  which  she  then 
appeared  to  them  to  be  legally  settled.  The  cases  of 
Much  Waltham  v.  Peram  {d)  and  Westbury  v.  Coston  (e) 
do  not  affect  the  present  question,  because  they  only 
decide  that  if  a  woman  be  delivered  of  an  illegitimate 
child  pending  an  order  of  removal  which  is  afterwards 
quashed,  the  child  is  not  settled  in  the  parish  in  which  it 
was  born  ;  they  do  not  decide  that  the  child  is  settled  in 
the  parish  from  which  the  mother  was  removed,  if  that 
parish  is  not  the  place  of  her  settlement.  In  the  first 
of  those  cases  the  mother's  settlement  was  in  Much 

(ci)  4  D.  &  R.  4C7 ;  2  D  &  R.        (c)  2  Bott,  4. 
Mag.  Cas.  258.  (d)  2  Salk.  474. 

(6)  2  Bott,  2 ;  2  Bulstr.  358.         {e)  2  Salk.  532. 
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Waltham;  in  the  other,  it  does  not  appear  from  the         1899. 

report  whether  the  mother's  settlement  was  in  Westbury      ^HT^^C^"^ 

^  ^       The  King 

or  not.  V, 

Martlesuan. 

W.  E.  Taunton,  contri.  If  the  parish  officers  of 
Playford  had  used  due  diligence  they  might  have  disco- 
vered that  the  mother's  settlement  was  in  Martlesham, 
and  have  removed  her  thither  before  the  birth  of  the 
child ;  instead  of  which  they  wrongfully  removed  her  to 
Stutton,  where  she  continued  until  the  child  was  bom 
and  the  appeal  determined.  The  mother's  residence  in 
Stutton  therefore,  being  the  consequence  of  a  wrongful 
removal,  must,  by  construction  of  law,  be  considered  as 
a  residence  in  Playford,  and  the  child  must  be  consi- 
dered as  having  been  born  in  Playford,  and,  conse- 
quently, as  settled  there.  At  all  events  the  removal  of 
the  pauper  to  Martlesham  is  illegal,  for  he  is  clearly 
not  settled  there,  because  being  illegitimate  he  cannot 
derive  any  settlement  from  his  mother. 

Lord  Tenterden,  C.  J. — It  is  sufficient  for  present 
purposes  to  say  that  the  removal  to  Martlesham  cannot 
be  supported.  A  bastard  cannot  acquire  a  settlement  by 
parentage,  therefore  the  pauper  was  not  legally  settled 
in  Martlesham.     The  order  of  sessions  must  be  quashed. 

The  other  Judges  concurred. 

Order  of  Sessions  quashed. 
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^8^^'  Davis  r.  Capper,  E8q.(a) 

A  warrant  of  1  RESPASS  against  the  defendant,  a  magistrate  of  the 
for°re^']tamU  ^^""^y  ^^  Gloucester,  for  assaulting  and  imprisoning 
nation  for  an  the  plaintiff,  and  detaining  her  in  prison  fifteen  days, 
time  as  for  Plea,  not  guilty;  and  issue  thereon.  At  the  trial  before 
fourteen  days,  Gaselee,J.  at  the  Gloucestershire  Summer  Assizes,  1 828, 
VLndtrapass   '  ^he  case   was   this: — Mary   Davis,    the    plaintiff,  had 

lies  against  the  lodged  in   the   house  of  one  Ann  Hamerton,  at  Chel- 

committing  ° 

magistrate,        tenham ;  and  on  the  5th  of  January,  1828,  she  made  a 

ed  wuhoutany  ^^P^sition  that  she  had  been  robbed  of  various  articles 
indirect  or  im-  of  property,  and  that  some  of  them  had  been  discovered 
^   ^  'in  the  possession  of  j^nn  HamerCon.    The  parties  ap- 

peared before  a  magistrate,  but  the  charge  against  Afm 
Hamerton  was  at  that  time  dismissed.  On  the  27th  of 
January  Ann  Hamerton  sent  for  one  Russell,  the  super- 
intendent of  police  at  Cheltenham,  and  informed  him  that 
she  had  been  robbed  while  Mary  Davis  lodged  with  her. 
She  produced  a  letter  addressed  to  the  plaintiff  at  her, 
j4nn  Hamerton^a,  house,  and  bearing  the  London  post- 
mark,  stating  that  she  had  reason  to  believe  the  contents 
would  lead  to  a  discovery  of  the  thief,  whom  she  strongly 
suspected  to  be  the  plaintiff.  Russell  opened  the  letter, 
which  was  signed  "  Obadiah^*  and  purported  to  be 
written  by  an  accomplice  in  the  robbery  residing  in 
London,  who  demanded  payment  of  the  plaintiff  as 
the  perpetrator  of  the  robbery,  and  stated  that  he  would 
wait  a  fortnight  for  her  answer.  Ann  Hamerton  also 
informed  Russell  that  four  days  after  the  robbery  a  letter 
in  the  same  handwriting,  and  with  the  London  post- 
mark, had  been  delivered  to  the  plaintiff,  who  refused 
to  shew  it ;  and  she  concluded  by  requesting  Russell  to 
take  the  plaintiff  into  custody.     Russell  did  accordingly 

(a)  See  Davit  v.  Russell,  2  Moore  &  P.  590;  anlc,  326. 
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apprehend  the  plaintiff  late  the  same  evening,  detained  1829. 
her  in  prison  that  night,  and  on  the  following  morning 
carried  her  before  the  defendant.  The  letter  was  there 
produced  and  read,  and  Ann  Hamerton  deposed  that 
during  the  time  the  plaintiff  lodged  with  her  she  had  lost 
various  articles  of  bed  furniture  and  wearing  apparel, 
and  that  she  had  reason  to  suspect,  and  did  suspect, 
that  the  plaintiff  was  concerned  in  the  robbery.  Upon 
this  information  the  defendant  committed  the  plaintiff  to 
the  Bridewell  at  Northleach,  under  a  warrant  requiring 
the  gaoler  to  keep  her  in  custody  until  the  12th  of 
February,  and  on  that  day  to  bring  her  up  for  further 
examination.  On  the  12th  of  February  the  plaintiff 
M'as  brought  up  before  two  other  magistrates  for  further 
examination,  and  was  by  them  re-committed.  On  the 
l6th  she  was  again  brought  up  before  the  defendant, 
who  then  discharged  her,  stating  that  there  was  no  evi- 
dence against  her,  that  he  would  have  discharged  heron 
the  12th  if  he  had  been  present  at  the  examination,  and 
that  he  had  committed  her  in  the  first  instance  until 
the  12th  under  the  expectation  that  she  would  by  that 
time  have  explained  the  history  and  circumstances  of  the 
letter.  No  evidence  was  produced  on  the  part  of  the 
defendant,  but  it  was  contended  that  the  action  could  not 
be  maintained  on  two  grounds :  first,  that  the  defendant 
had  done  nothing  illegal,  every  magistrate  having  a  dis* 
cretionary  power  to  commit  for  further  examination  for 
such  period  as  he  thinks  proper;  and,  secondly,  that 
even  if  he  had  abused  his  discretionary  power,  and 
thereby  acted  illegally,  case,  and  not  trespass,  was  the 
proper  form  of  action.  The  learned  judge  inclined  to 
think  that  the  action  was  not  maintainable,  but  to  save 
the  expense  of  another  trial  he  left  two  questions  to 
the  jury :  first,  whether  the  commitment  was  made  boni 
fide  for  the  purpose  of  further  examination,  or  for  the 
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purpose  of  compelling  the  plaintiff  to  state  who  was 
the  writer  of  the  letter;  and,  secondlji  whether  they 
considered  the  time  for  which  the  plaintiff  had  been 
committed  was  a  reasonable  time.  The  jury  retired, 
and,  after  an  absence  of  several  hours,  returned  stating 
that  they  could  not  agree;  whereupon  the  learned  judge 
discharged  them  from  giving  any  verdict  and  nonsuited 
the  plaintiff.  In  Michaelmas  term,  1828,  a  rule  nisi  for 
a  new  trial  was  granted,  upon  the  grounds,  first,  that 
there  was  evidence  to  go  to  the  jury  that  the  commitment 
was  made  for  the  purpose  of  extorting  a  confession,  and 
not  for  the  purpose  of  further  examination,  and  therefore 
was  illegal ;  and,  secondly,  that  even  if  the  commitment 
was  made  bon&  fide  for  the  purpose  of  further  examina- 
tion, it  was  made  for  an  unreasonable  time,  and  therefore 
was  illegal.     In  Hilary  term,  1829> 


Taunton  shewed  cause  against  the  rule.  This  nonsuit 
was  right,  for  the  form  of  action  was  wrong.  Assuming 
that  there  was  evidence  from  which  it  might  be  implied 
that  the  defendant  acted  maliciously  in  committing  the 
plaintiff,  the  form  of  action  should  have  been  case,  and 
not  trespass.  If  the  defendant  had  jurisdiction  over  the 
subject-matter  of  the  complaint,  and  the  warrant  is  good 
upon  the  face  of  it,  trespass  is  not  maintainable ;  be- 
cause the  foundation  of  that  action  is,  that  the  defendant 
had  no  jurisdiction,  but  was  a  mere  wrong-doer.  The 
defendant  here  clearly  had  jurisdiction,  for  a  complaint 
was  made  upon  oath  before  him,  and  a  felony  charged. 
{Baylet/i  J.  The  complainant  only  swore  that  she  had 
reason  to  suspect,  and  did  suspect,  that  the  plaintiff  was 
concerned  in  the  felony.  Such  a  deposition  would  justify 
the  apprehension  of  the  party,  but  I  doubt  whether  it 
justified  her  committal.  Besides,  is  fourteen  days  a 
reasonable  time  for  which  to  commit  for  further  exami* 
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nation  ?]     It  may  or  may  not  be  «o,  according  to  the        1899. 
circumstances.     Generally  speaking,  the  time  for  which       ^-*^'^*^ 
a  prisoner  shall  be  committed  for  further  examination  is  v. 

a  matter  in  the  discretion  of  the  magistrate,  and  that  C;app£r. 
discretion,  exercised  bon&  fide,  is  conclusive.  But  even 
if  that  be  not  so,  still,  if  under  any  circumstances  the 
warrant  can  be  good,  it  is  an  answer  to  the  action.  A 
fortnight  may  be  too  long,  but  it  is  not  necessarily  so. 
Here  the  letter  produced  before  the  defendant  spoke  of 
a  fortnight;  he  may  have  considered  that  letter  as  genuine, 
and  believed  that  the  writer  would  wait  a  fortnight; 
and  upon  that  ground  may  have  committed  the  plaintiiF 
for  that  time  for  further  examination.  Scavage  v.  Tate- 
ham  {a)  may  be  relied  on  for  the  plaintiff,  but  that  was 
a  very  different  case  from  the  present.  There  the  ma* 
gistrate  detained  the  prisoner  in  custody  in  his  own 
house;  the  detention  was  for  the  space  of  nineteen  days; 
and  it  did  not  appear  that  there  had  been  any  examina- 
tion at  all. 

Curwood,  contri,  was  stopped  by  the  Court. 

Bayley,  J. — I  am  of  opinion  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute.  Upon  one  question 
I  entertain  no  doubt;  it  is  clear  that  a  magistrate  may 
legally  commit  for  further  examination.  But  I  think  it 
equally  clear  that  it  should  have  been  left  to  the  jury  to 
say  whether  the  commitment  was  made  bon&  fide  for  the 
purpose  of  further  examination,  or  for  the  purpose  of 
inducing  the  plaintiff  to  make  a  confession.  The  decla- 
ration of  the  defendant,  that  he  had  committed  the  plain- 
tiff in  the  first  instance  until  the  12th,  under  the  expec- 
tation that  she  would  by  that  time  state  who  was  the 
writer  of  the  letter,  was  certainly  evidence  to  go  to  the 

(«)  Cro.  £liz.  8S9. 
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jury  that  he  did  not  commit  for  the  purpose  of  further 
examination.     Upon  the  other  ground,  the  authorities 
are  very  strong  to  shew  that  a  magistrate  ought  not  arbi- 
trarily to  commit,  even  for  the  purpose  of  further  exami- 
nation, for  so  long  a  period  as  the  defendant  in  this  case 
did.     The  duty  of  magistrates  in  this  respect  is  pointed 
out  in  HaU^i  Pleas  of  the  Crown  (a),  and  is  this  : — Where 
a  party  arrested  for  felony  is  taken  before  a  magistrate, 
be  must  discharge,  or  commit,  or  bail  him.     But  prior 
to  so  doing  he  must,  by  1  and  2  Ph.  8f  M.  c.  ]  3,  and  2 
and  3  Ph.Sf  M.  c.  10  (6),  (re-enacted  by  7  Geo.  4,  c.  64,) 
take  the  informations  upon  oath  of  the  prosecutor  and 
witnesses,  and  put  them  into  writing.     He  must  also 
take   the  examination  of  the  prisonery  not  upon  oath, 
and  put  that  into  writing.     And  because   it   may   be 
unreasonable  to  take  these  informations  or  examinations 
presently,  or  possibly  it  may  take  longer  time,  the  pri- 
soner may  be  continued  in  the  custody  of  the  officer, 
or  may  be  detained  in  the  magistrate's  house,  or  com- 
mitted to  some  near  safe  place  of  custody,  till  the  exa- 
mination can  be  taken:  but  this  must  be  dispatched  in 
some  convenient  time.     The  case  of  Scavage  v.  Tate^ 
ham{c)  is  there  referred  to.     That  was  an  action   for 
false  imprisonment  in  London  from  the  10th  to  the  29th 
of  September.      The  defendant  justified,  that  he  was 
mayor  and  justice  of  the  peace  in  Pomfret,  and  that 
robbery  was  done  there,  and  the  plaintiff  was  thereof 
suspected  and  brought  before  him,  and  therefore  he  de« 
tained  him  in  his  house  during  that  time  to  examine  him 
and  one  Pole,  who  was  not  apprehended,  concerning 
the  robbery ;  and  afterwards,  on  the  29th  of  September, 
delivered  him  over  to  the  new  mayor;  and  traversed  the 
imprisonment  in  London.    And  upon  demurrer  it  was 


(o)  Vol.  I.  p.  586 ;  11.  p.  120. 
(6)  Ante,  319  (fl). 


(c)  Cro.Eli?.839. 


MICHAELMAS  TERM,  X  GEO.  IV. 

adjudged  that  the  inducement  to  the  traverse  was  not 
good ;  for  a  justice  of  peace  cannot  detain  a  person 
suspected  in  prison,  but  during  a  convenient  time  only 
to  examine  him,  which  the  law  intends  to  be  three  days, 
and  within  that  time  to  take  his  examination  and  send 
him  to  prison,  for  he  ought  not  to  detain  him  as  long 
as  he  pleaseth,  as  he  did,  eighteen  days.    That  decision, 
if  adopted  as  an  authority  to  its  fiill  extent,  would  shew 
that  the  law  has  limited  the  reasonable  time  to  three 
days.     But  I  am  not  disposed  to  go  to  that  length.     I 
do  not  think  it  possible  to  fix  any  specific  limit.    The 
time  for  which  a  party  may  reasonably  be  committed  for 
further  examination  must  depend  upon  the  nature  and 
circumstances  of  the  case*    But  then  those  circumstances 
ought  to  be  detailed  in  evidence.    They  should  have 
been  detailed  in  evidence  in  this  case.      Then,  if  the 
question  had  proved  a  mere  question  of  law,  the  judge 
should  have  determined  it ;  if  a  mixed  question  of  law 
and  fact,  the  judge  and  the  jury  should  have  determined 
it.     In  Burn's  Justice,  vol.  i.  p.  1009#  24th  ed.  n.  there 
is  this  case  (a) : — Gooding  was  convicted  at  the  London 
Sessions,  in  May,  1820,  of  assisting  Davis  to  escape 
from  the  Giltspur  Street  counter,  where  he  had  been 
in  custody,  charged  with  forgery.     The  case  was  after- 
wards submitted  by  his  majesty  to  the  judges,  in  con- 
sequence of  a  petition  presented  by  Gooding,  alleging 
that  Davis  was  never  in  legal  custody,  and  submitting 
that  Gooding,  therefore,  could  not  legally  be  convicted 
of  assisting  him  to  escape.     The  fact  was,  that  Davis, 
at  the  time  of  his  escape,  was  under  commitment  for 
further  examination  only,  and  that  no  warrant,  com- 
mitment, or  any  written  authority  was  ever  made  out  by 
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(a)  Cited   by  Park^  J.  in  his      Chitty*$  Bum*s  Juitice,  vol.  ii. 
charge  to  the  grand  jury,  Mon-      p.  100,  n. 
mouth    Summer  Assizes,   IdSS* 
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the  committing  magistrate,  or  by  any  other  magistrate. 
The  only  question  submitted  to  the  judges  was,  whether 
a  commitment  for  further  examination,  not  being  in 
writing,  was  legal.  The  judges  were  unanimously  of 
opinion  that  such  a  commitment,  if  made  for  a  reasonable 
time,  was  legal,  though  not  in  writing ;  but  they  stated 
that  they  considered  the  question,  what  was  a  reasonable 
time,  to  be  a  mixed  question  of  law  and  fact;  and  that 
as  the  facts  of  the  case  were  not  fully  detailed,  they 
could  form  no  opinion,  in  point  of  fact,  whether  the 
time  in  the  particular  case  was  a  reasonable  time  or  not ; 
but  that  they  presumed  it  must  have  been  proved  at 
the  trial  to  be  so,  because  otiierM'ise  the  prisoner  ought 
to  have  been  acquitted.  That  statement  of  the  judges 
shews  them  to  have  been  of  opinion,  that  the  question 
whether  the  time,  for  which  the  party  was  committed  for 
further  examination,  was  reasonable  or  not,  depended 
upon  the  circumstances  of  the  case,  and  that  the  judg- 
ment of  the  committing  magistrate  was  not  conclusive 
of  that  question.  I  feel  myself  bound  to  act  up  to  that 
opinion  in  the  present  case,  and  to  state,  that  the  cir- 
cumstances which  induced  this  defendant  to  commit  the 
plaintiff  for  fourteen  days  not  being  detailed,  I  find  my- 
self unable  to  say  whether  that  time  was  a  reasonable 
time  of  commitment  for  further  examination  or  not. 
Upon  this  view  of  the  case,  upon  both  grounds,  I  am 
of  opinion  that  justice  cannot  be  done  without  a  new 
trial  being  had. 


LiTTLEDALE,  J. — I  also  think  that  there  ought  to  be 
a  new  trial  in  this  case,  for  the  purpose  of  trying  the 
question,  whether  the  plaintiff  was  committed  by  the 
defendant  really  and  bon^  fide  for  the  purpose  of  fur- 
ther examination,  or  for  the  purpose  of  forcing  from 
her  a  confession  regarding  the  person  who  wrote  the  in- 
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tercepted  letter.  If  the  coroniitment  was  made  for  the 
latter  purpose  it  is  quite  clear  that  it  was  illegal.  Upon 
the  question  of  the  discretiooary  power  of  magistratesj 
as  to  the  time  for  which  they  can  legally  commit  for 
further  examination,  I  should  require  opportunity  for 
consideration  before  I  came  to  any  decision;  but  it  is  not 
necessary  to  decide  that  question  in  the  present  case. 
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Parke,  J. — I  am  also  of  opinion  that  there  must 
be  a  new  trial  had  in  this  case,  for  the  reason  given  by  my 
brother  Ltttledale.  Upon  the  other  point  I  agree  with 
my  brother  Bayley,  that  it  is  a  mixed  question  of  law 
and  fact  for  the  consideration  of  the  jury,  after  a  detail 
of  all  the  circumstances,  whether  the  time  of  com-^ 
mitment  for  further  examination  is  reasonable  or  not. 
The  case  of  Scavage  v.  Tateham,  in  whatever  view 
regarded,  seems  to  me  to  establish  that  proposition; 
because,  though  the  decision  there  may  have  proceeded 
on  the  ground  that  the  prisoner  had  been  improperly 
detained  in  the  magistrate's  house  instead  of  being  com- 
mitted to  prison,  or  that  he  bad  been  improperly  deli- 
vered over  to  the  new  mayor  without  any  examination 
having  taken  place,  still  it  appears  from  the  report  rather 
to  have  proceeded  upon  the  ground  that  a  magistrate 
has  no  authority  to  detain  a  suspected  person  in  custody 
beyond  a  reasonable  time  for  the  purpose  of  his  exa- 
mination :  and  it  is  clear  that  Lord  Hale  takes  that  view 
of  the  decision  in  the  part  of  his  treatise  referred  to  by 
my  brother  Bayley.  So,  in  Gooding's  case,  it  is  clear 
that  the  judges  thought  the  time  for  which  the  magis- 
trate had  detained  the  party  in  custody  was  not  to  be 
considered  conclusively  as  reasonable ;  but  that  the  rea- 
sonableness of  the  time  was  a  mixed  question  of  law  and 
fact,  to  be  determined  by  the  judge  and  jury.  A  new 
trial,  therefore,  must  be  had;  which,  if  there  be  any 
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doubt  upon  this  point,  will  give  the  defendant  the  oppor- 
tunity of  raising  the  ^estion  upon  the  record. 

Rule  absolute  for  a  new  U'ial. 
• 
At  the  Gloucestershire  Summer  Assizes,  1829,  the 
cause  was  tried  again  before  Faughan  B.,  upon  the  same 
evidence  as  before.  That  learned  judge  left  two  ques- 
tions to  the  jury  :  first,  whether  the  defendant  in  com- 
mitting the  plaintiff  for  the  time  mentioned  in  the  war- 
rant acted  bon&  fide,  or  was  iufluenced  by  some  indirect 
or  improper  motive ;  and  secondly,  if  they  thought  that 
the  commitment  was  made  bon&  fide  for  the  purpose 
of  further  examination,  whether  the  time  was  reasonable : 
and  his  lordship  expressed  his  own  opinion  that  the  time 
was,  under  the  circumstances,  unreasonable.  The  jury 
found  that  the  commitment  was  made  bon&  fide  for  the 
purpose  of  further  examination  only,  but  that  it  was  made 
for  an  unreasonable  time,  and  returned  a  verdict  for  the 
plaintiff  with  10/.  damages.  The  learned  judge  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  trespass  was  not  maintainable 
for  an  unreasonable  commitment  made  without  any  in- 
direct or  improper  motive.  On  a  former  day  in  this 
term 

Taunton  moved  accordingly.  Had  the  defendant  acted 
wholly  without  jurisdiction,  and  shewn  his  want  of  juris- 
diction upon  the  face  of  his  warrant  of  Commitment, 
trespass  would  have  been  maintainable;  but  he  had 
jurisdiction  to  commit,  and  his  warrant  was  good  upon 
the  face  of  it;  therefore  trespass  will  not  lie.  This 
distinction  is  taken  in  the  late  case  of  Groome  v.  Fortes' 
ter  {a).     Lord  Hale,  speaking  of  commitment  in  cases 

(fl)  5  M.  &S.  314. 
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of  felonjy  says  (a),  "  The  want  of  certainty  seems  not  to  1829. 
male  the  commitment  absolutely  void,  so  as*  to  subject 
the  gaoler  to  a  false  imprisonment,  but  it  lies  in  aver- 
ment to  excuse  the  gaoler  or  officer,  that  the  matter  viras 
for  felony,"  Here,  the  defendant  having  jurisdiction  to 
commit  for  a  reasonable  time,  and  the  reasonableness  of 
the  time  being  a  mixed  question  of  law  and  fact,  (the 
law  having  assigned  no  fixed  limit,)  it  is  impossible  to 
say  when  precisely  the  time  became  unreasonable,  and 
the  want  of  jurisdiction  arose.  The  defendant,  there- 
fore, at  most,  has  fallen  into  an  irregularity  in  the  exer- 
cise of  his  jurisdiction ;  and  though  that  may  render  him 
■  liable  to  an  action  on  the  case,  still,  having  had  juris- 
diction, he  cannot  be  treated  as  a  trespasser  (A).  It  may 
-be  doubted  whether  the  plaintiff  would  have  been  enti- 
tled to  her  discharge  by  habeas  corpus;  and  trespass 
does  not  lie  unless  the  commitment  be  so  utterly  void 
as  to  entitle  the  party  committed  to  be  discharged  by 
habeas  corpus,  although  the  converse  of  the  proposition 
does  not  hold ;  for  a  party  may  be  entitled  to  discharge 
by  habeas  corpus,  and  not  entitled  to  maintain  trespass 
for  false  imprisonment.  [Bay ley ^  J.  May  not  a  warrant 
of  commitment  be  good  for  part  of  the  time,  and  bad 
for  the  residue?]  Not  so  as  to  make  the  magistrate  a 
trespasser.  It  is  impossible  to  draw  the  line.  .  Besides, 
here  no  part  was  bad.  It  was  a  mere  irregularity. 
[Parke,  J.  (joodipg's  case(c),  shews  that  a  commitment 
for  an  unreasonable  time  is  void  altogether.  Lord  Ten^ 
terden,  C.  J.  Suppose  a  magistrate  had  authority  by 
statute  to  commit  for  one  month,  and  he  committed  for 
two,  would  not  trespass  lie  against  him  f]  Undoiibtedly 
it  would,  because  the  law  having  limited  his  jurisdiction 

(fl)  Hale'a  P.  C.  583.  &  R.  M.  C.  563. 

(6)  Vide  Bfnien  v.  Carew,  5  D.  (c)  1  Bunrs  J.  1009,  Q4th  ed. ; 

&  R.  558;  3  B.  &  C.  61P ;  2  D.      2  Chitrv's  Burn's  J.  100,  n. 
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to  a  months  the  commitment  would  be  void  for  the  second 
month,  in  respect  of  which  he  would  be  wholly  without 
jurisdiction.  Here  the  magistrate  had  jurisdiction  to 
commit  for  a  reasonable  time,  without  any  express  limi- 
tation ;  and  there  is  nothing  upon  the  face  of  the  warrant 
to  shew  that  the  time  for  which  he  committed  was 
unreasonable. 

Cur.  adv.  vuli. 


Lord  Tentbrden,  C.J.  now  delivered  judgment.-^ 
This  was  an  action  of  trespass  brought  against  the  de- 
fendanty  a  magistrate^  who  had  committed  the  plaintiff 
for  a  period  of  fourteen  days  for  the  purpose  of  further 
examination.  The  jury  found  that  the  commitment  was 
made  honk  fide  for  that  purpose,  and  without  any  indi- 
rect or  improper  motive,  but  tliat  the  time  for  which  it 
was  made  was  unreasonable.  It  was  contended  on  the 
part  of  the  defendant  that  the  form  of  the  action  was 
improper,  that  it  should  have  been  case  and  not  tres- 
pass. We  are,  however,  of  opinion  that  trespass  was 
the  proper  form  of  action.  A  special  action  on  the 
case  cannot  be  maintained  against  a  magistrate  for  any- 
thing done  by  him  in  that  capacity,  unless  his  conduct 
has  been  influenced  by  some  improper  motive,  and  here 
the  jury  expressly  negatived  such  a  motive.  And 
whether  we  consider  this  commitment  as  absolutely  void 
from  the  beginning,  as  being  for  an  unreasonable  time, 
or  consider  it  as  void  only  pro  tanto,  that  is,  for  so  much 
of  the  time  as  was  unreasonble,  still  an  action  of  trespass 
would  be  maintainable ;  because  the  legal  character  of 
the  act  is  the  same,  and  every  continuance  of  the  party  in 
custody  is  a  new  imprisonment  and  a  new  trespass.  It 
appears  to  us,  however,  to  be  the  far  better  opinion  that, 
in  a  case  like  this^  where  the  time  is  unreasonable,  the 
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commitment  is  void  from  the  begiDning(a).  The  duty  of 
a^  magistrate  is  to  commit  for  a  reasonable  time,  and  if 
he  commit  for  an  unreasonable  time,  he  thereby  does 
an  act  which  he  is  not  authorised  by  law  to  do.  It  is 
clear  that  in  Gooding's  case  (6)  the  judges  thought  that  a 
commitment  for  an  unreasonable  time  would  be  a  void 
commitment ;  for  the  report  states,  that  they  presumed 
that  it  must  have  been  proved  at  the  trial  that  the  time 
was  reasonable,  because  otherwise  the  prisoner  ought  to 
have  been  acquitted.  That  goes  to  the  very  point,  that 
a  commitment  for  further  examination,  if  it  be  for  an  un- 
reasonable time,  is,  therefore,  wholly  void,  because  the 
judges  were  of  opinion  that  the  party  so  committed  was 
not  in  legal  custody,  and,  therefore,  that  another  person 
who  had  aided  him  to  escape  from  prison  was  not  guilty 
of  any  offence  against  the  law.  For  this  reason,  as  well 
as  for  the  other  which  I  have  already  stated,  we  are  of 
opinion  that  trespass  was  the  proper  form  of  action  in 
this  case. 

Rule  refused  (c). 
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(a)  And  see  Rex  v.  Ellis,  8  D. 
&  R.  173;  4  D. &  R.  M.  C.  S9. 

(b)  1  Bum's  J.  1009, 24th  ed.; 


2  Chitty's  Burn's  J.  100,  n. 

(c)  And  see  Hardy  v.  Ryle^ 
ante^  801 ;  9  B.  &  C.  603. 


The  King  v.  The  Inhabitants  of  St.  Paxil,  Exeter. 

Two  justices,  by  their  order,  removed  Jane  Bishop,  a^  •  ^ 
single  w*oman,  from  the  parish  of  St.  Paul,  in  the  city  of  apprentice- 
and  county  of  Exeter,  to  the  parish  of  Tedburn  St.  Mary,  pamhofficen 

are  parties,  is 
valid  if  allowed  by  two  justices  under  their  handt  onhfy  though  expense  be  incurred, 
hut  not  clandestinely,  by  the  parish  funds,  under  66  Oeo,  3,  c.  139,  ss.  1  to  10. 

S.  1 1  of  that  act,  which  requires  an  allowance  by  two  justices  under  their  hands 
and  seals,  applies  only  to  cases  where  expense  is  incurrecT  by  the  parish  funds,  the 
parish  officers  not  being  parties  to  the  indenture. 
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l<)29.        in  iiie  county  of  Deyon;  and  the  sessions*  on  appeal. 
The  KiKo     <iua8bed  the  order,  subject  to  the  opinion  of  this  Court 

V-  upon  the  following  case : — 

Exeter/  'I'he  pauper,  Jane  Bishop,  was,  in  the  year  1818, 
bound  an  apprentice  by  the  parish  officers  of  Tedburn  St. 
Mary  to  one  H.  Belworthy.  The  indenture  by  which 
she  was  bound  was  made  in  pursuance  of  a  previous 
order  of  two  justices,  to  which  reference  was  made  by 
its  date,  and  was  duly  executed  by  the  said  parish  officers 
and  by  the  master.  An  allowance  of  the  same  was 
written  at  the  foot  thereof,  which  was  signed  by  two 
justices,  but  was  not  under  seal.  On  occasion  of  this 
binding  an  expeuse  of  175.  was  incurred  by  the  public 
parochial  funds  of  the  parish  of  St.  Mary,  namely,  7s. 
as  the  costs  of  preparing  the  indenture,  and  \0s.  which 
were  given  to  the  master  with  the  pauper.  The  pauper 
resided  in  the  parish  of  St.  Mary  under  this  indenture 
for  about  four  years. 

Crowder,  in  support  of  the  order  of  sessions.  The 
indenture  of  apprenticeship  in  this  case  was  one  by 
reason  of  which  expense  was  incurred  by  the  public 
parochial  funds,  and  which  ought  to  have  been  approved 
of  by  two  justices  under  their  hands  and  seals,  within  the 
express  words  of  the  statute  56  Geo.  3,  c.  139,  s.  11. 
Its  approval  by  two  justices  was  not  under  their  seals, 
for  which  defect  the  sessions  quashed  the  order  of 
removal,  as  they  were  bound  to  do.  The  section  re- 
ferred to  recites,  that  the  salutary  provisions  enacted  by 
the  43d  of  Elizabeth  were  frequently  evaded  in  the  bind- 
ing out  of  poor  children,  and  the  premium  of  apprentice- 
ship, or  a  part  thereof,  was  clandestinely  provided  by 
parish  officers,  who  were  thus  enabled  to  bind  out  such 
poor  children,  without  the  sanction  of  justices;  and 
enacts,  *'  that  no  indenture  of  apprenticeship,  by  reason 
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of  which  any  expense  whatever  shall  at  any  time  be  in-        1829. 
curred  by  the  public  parochial  funds,  shall  be  valid  and     jheKiNC 
effectual,   unless  approved   of  by  two  justices,  under  v. 

their  hands  and  seals,  according  to  the  provisions  of  the      ExetsbT 
said  act  (43  Elizabeth)  and  of  this  act."     The  words  of 
the  enactment  are  undoubtedly  more  extensive  in  their 
import  than  those  of  the  recital,  and  they  were  consi- 
dered to  be  so,  and  full  operation  was  given  to  them,  by 
Bayley,  J.  in  Rex  v.  Mattishall  {a).    It  is  true  that  the 
first  ten  sections  of  this  statute  apply  to  parish  inden- 
tures, and  require  only  that  the   allowance  of  those 
indentures  shall  be  signed  by  two  justices.     But  that 
cannot  restrain  the  operation  of  additional  words  in  the 
eleventh  section,  and  that  in  express  terms  requires  that 
every  indenture  by  reason  of  which  expense  is  incurred 
by  the  public  parochial  funds,  shall  be  allowed  by  two 
justices  under  their  hands  and  seals.    The  object  of  the 
eleventh  section  was  to  place  all  parish  bindings  under 
the  superintendence  and  direction  of  two  justices.  There 
is  nothing  contradictory  between  that  and  any  of  the 
preceding  clauses ;  the  one  is  cumulative  upon,  not  in- 
consistent with  the  others.     But  independently  of  this* 
the  w*ords  of  the  eleventh  section  are  plain,  express  and 
positive,  and  cannot  be  restricted  in  their  fair  operation. 
Rex  V.  Stoke  Damarel{b)\  where  it  was  held  that  an 
indenture,  in  respect  of  which  expense  was  incurred  by 
the  parish,  must  be  allowed  by  two  justices  under  their 
hands  and  seals,  though  the  parish  officers  were  not 
parties  to  it:  and  where  Bayley,  J.,  speaking  of  this 
section,  said,  *'  I  do  not  know  how  to  get  over  the  word^ 
of  this  clause  of  the  act  of  parliament;  they  are  plain 
and  unequivocal :  and  I  shrink  from  adopting  a  rule  of 
construction  with  respect  to  them,  which  would  have  the 

(a)  Antey  29 ;  8  B.  &  C.  735.     (6)  Ante^  i,  155;  7  B.  &  C.  563. 
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18S9.        effect  of  deciding  that  the  legislature  did  not  mean  that 
which  they  have  expressed"  (a).    ^Parke,  J.  In  that  case 
V.  the  binding  was  one  clearly   within  the  recital  of  the 

^l!!fJl^'  eleventh  section;  Rex  v.  Matiuhall{b)  only  shews  that 
the  enactment  extends  to  cases  ejusdem  generis  with 
those  mentioned  in  the  recital:  in  the  latter  case  the 
parish  officers  did  not  provide  part  of  the  premium,  but 
furnished  money  to  purchase  clothes  for  the  apprentice.] 
Cases  may  come  within  the  enactment  which  are  not 
mentioned  in  the  recital :  the  argument  on  the  other  side 
must  be  that  the  enactment  is  controlled  and  limited  by 
the  recital. 

Coleridge^  contrai.  The  cases  which  have  been  cited 
do  not  apply  to  the  present,  because  there  the  parish 
officers  were  not  parties  to  the  indenture,  here  they  are. 
This  is  a  parish  indenture,  and  the  question  is,  whether 
such  an  indenture  must  be  allowed  under  seal  by  56 
Geo.  3,  c,  139,  s.  1 1 ;  a  question  certainly  not  decided  in 
either  of  the  cases  referred  to.  The  mischief  intended 
to  be  remedied  by  that  statute  was  the  improper  appren- 
ticing of  poor  children,  and  the  remedy  suggested  is  the 
securing  in  all  cases  the  control  of  two  justices.  The 
mischief  extended  to  two  classes  of  apprentices,  first, 
parish  apprentices,  or  children  entirely  and  exclusively 
bound  out  by  parish  officers  \  and,  secondly,  apprentices 
really  bound  out,  wholly  or  in  part,  by  parish  officers, 
but  nominally  by  their  parents  or  themselves,  so  as  to 
evade  the  provisions  of  the  statute  of  Elizabeth,  To  the 
first  of  these  classes  the  first  ten  sections  of  the  present 
statute  apply;  to  the  second,  the  eleventh  section.  The 
first  and  second  sections  direct  in  what  manner  parish 
apprentices  shall  be  bound,  and  one  of  the  directions  is 
that  the  allowance  of  the  indenture  shall  be  sigtied  by 

(li)  Ante,  i.  163.  (b)  Ante,  29 ;  8  B.  &  C.  735. 
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two  justices.  The  fifth  section  provides  that  no  settle- 
ment shall  be  gained,  unless  the  allowance  of  the  inden- 
ture shall  be  signed  as  before  directed*  The  sixth  sec-  "  v, 
tion  imposes  a  penalty  on  the  parish  officers  and  the  ^^  Paul, 
master,  whenever  a  parish  apprentice  is  bound  without 
the  allowance  before  directed.  Looking  at  these  two 
sections  together,  it  is  obvious  that  the  same  default  is 
made  the  ground  of  avoiding  the  settlement  on  the  one 
hand,  and  imposing  the  penalty  on  the  other,  namely, 
the  binding  the  apprentice  without  an  allowance  signed 
by  two  justices.  But  looking  at  the  fifth  section  alone 
the  inference  clearly  is,  that  where  the  directions  there 
referred  to  are  complied  with,  a  settlement  will  be  gained, 
that  is,  where  the  allowance  is  signed,  and  signed  only, 
by  two  justices.  [Boy/ey,  J.  In  this  case  expense  has 
been  incurred  by  the  parish;  does  not  that  bring  it 
within  the  operation  of  the  ekventh  section  f]  It  is 
submitted  that  it  does  not,  because  this  is  strictly  a  parish 
binding,  to  which  that  section  does  not  apply.  In  Rex 
V.  Bawburgh{a),  which  was  the  case  of  a  parish  binding, 
and  where  the  indenture  was  held  to  be  invalid  under 
the  first  and  fifth  sections  of  the  statute,  Bayley,  J.  is 
reported  to  have  said,  '*  I  doubt  whether  the  eleventh 
section  applies  to  such  a  case  as  the  present,  or  whether 
it  applies  only  to  such  cases  where  the  binding  is  by  the 
parents,  and  not  by  the  overseers"  (6).  Indeed  that  sec- 
tion seems  to  have  been  introduced  for  the  very  purpose 
of  meeting  those  cases  in  which  the  parish  officers  are 
not  the  parties  binding;  and  here  they  are  the  parties 
binding.  [^Littledale,  3 .  Still  there  has  been  expense 
incurred  by  the  parochial  funds.]  But  not  clandestinely. 
The  recital  of  the  eleventh  section  speaks  of  "  premiums 
clandestinely  provided  by  parish  officers."  The  enact- 
ment speaks  of''  expense  incurred  by  the  public  parochial 

(a)  3  D.  &  R.  338;  ?  B.  &  C.  222  ;  (6)  2  B.  &  C.  225. 

2  D.&R.  M.C  23. 
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1899.  funds."  Construing  both  together,  and  at  least  the  recital 
is  to  be  considered  as  the  key  for  the  proper  construe* 
tion  of  the  enactment,  the  latter  must  be  taken  to  mean 
^™V1^'  "  expense  clandestinely  incurred."  Now  the  sessions 
have  not  found  that  the  money  was  advanced  clandes* 
tinely  in  this  case,  and  the  Court  will  not  presume  fraud. 
The  case  was  argued  at  the  sittings  in  Banc  after  the 
last  term,  when  the  Court  took  time  for  consideration. 
Judgment  was  now  delivered  by 

Bayley,  J.,  who,  after  recapitulating  the  facts  of  the 
case,  proceeded  to  the  following  effect : — It  was  insisted 
that  the  fact  of  expense  having  been  incurred  by  the 
public  parochial  funds  brought  the  case  within  the  oper- 
ation of  the  eleventh  section  of  the  statute,  the  56  Geo.  S, 
c.  139.  Undoubtedly,  if  that  section  extends  to  cases 
where  the  binding  appears,  upon  the  face  of  the  inden- 
ture, to  be  by  the  parish  officers,  the  indenture  now  in 
question  would  be  void  for  want  of  the  seals  of  the  jus- 
tices. If,  on  the  other  hand,  it  applies  only  to  cases 
where,  the  parish  officers  are  not  parties  to  the  inden- 
ture>  but  where  some  part  of  the  expense  attendant  upon 
the  binding  is  paid  out  of  the  public  parochial  funds, 
the  converse  would  be  the  result.  After  a  careful  con- 
sideration of  the  statute,  and  conferring  with  my  Lord 
Ten/erc/e/i,  who  concurs  in  the  judgment  I  am  about  to 
pronounce,  we  are  of  opinion  that  the  first  ten  sections 
are  confined  to  cases  where  the  parish  officers  are  parties 
to  the  indenture  of  apprenticeship,  and  that  the  eleventh 
section  is  confined  to  cases  where  the  parish  officers 
are  not  parties  to  the  indenture,  but  where  expense  is 
incurred  by  the  public  parochial  funds.  That  this  is  the 
true  meaning  of  the  eleventh  section  appears  to  us  to 
be  evident  from  the  use  of  the  word  "  clandestinely"  in 
the  preamble  of  that  section.    The  mischief  recited  in 
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that  preamble  is,  that  the  premium  of  apprenticeship, 
or  a  part  thereof,  was  clandestinely  provided  by  parish     ju^v^ 
officers,  who  were  thus  enabled  to  bind  out  poor  children  v. 

without  the  sanction  of  justices;  and,  for  remedying  that  Exeteiu 
mischief,  the  enacting  part  of  the  clause  provides,  that 
no  indenture,  by  reason  of  which  any  expense  shall  be 
incurred  by  the  public  parochial  funds,  shall  be  valid, 
unless  approved  of  by  two  justices  under  their  hands  and 
seals.  The  first  ten  sections,  which  evidently  apply  only 
to  bindings  by  parish  officers,  require  that  the  indenture 
shall  be  approved  of  by  two  justices,  under  their  hands 
only.  Parish  officers  cannot  be  said  to  provide  the  pre- 
mium clandestinely  where  they  are  parties  to  the  inden- 
ture; therefore,  the  eleventh  section  can  apply  only  to 
cases  where  they  are  not  parties  to  the  indenture,  but 
where  they  do  provide  the  premium,  or  some  portion 
of  it.  In  this  case  the  parish  officers  were  parties  to 
the  indenture,  which,  therefore,  is  one  regulated  by  the 
first  ten  sections  of  the  statute;  and  the  allowance  of  it 
being  signed,  though  not  sealed,  by  two  justices,  it  is  a 
valid  indenture,  and  the  pauper  gained  a  settlement  by 
service  under  it  in  the  parish  of  Saint  Mary.  The  order 
of  sessions  must  consequently  be  quashed. 

Order  of  Sessions  quashed. 
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^^v-^-^     The  Kino  v.  The  Oxford  Canal  Company. 

By  the  Oxford  ^^  *  ^^^^  made  for  the  relief  of  the  poor  of  the  parish 

Canal  act  the  of  Foleshill,  in  the  county  of  the  city  of  Coventry,  the 

were  authoris-  Oxford  Canal  Company  were  rated  for  their  messuages, 

ed  to  take  a  buildings,  stop-land,  towing-path,  and  that  part  of  the 

nage  lor  coals  canal  lying  within    the   said    parish,  and  for  the  tolls, 

"oJds!  «^ep^  duties,  and  tonnages  arising  therefrom,  estimated  as  of 

iDg  coals  for  -  the  annual  value  of  2000/.,  at  100/.     On  appeal,  the 

respect  of  sessions  confirmed  the  rate,  subject  to  the  opinion  of 

which  the  pro-  this  Court  upon  the  following  case : — 

prietorsof  the        n    r^  ^     ^  in  i 

Coventry  By  9  Creo.  3,  c.  70,  the  appellants  were  empowered 

Canal  were       ^^  make  and  maintain  a  navigable  canal  from  the  Co- 

authonsed  to  ... 

take  all  dues     ventry  Canal  Navigation  to  the  city  of  Oxford.     The 

thaTact  for  all  app^'^s^^s  are  the  owners  and  occupiers  of  the  canal 
coals  carried  which  has  been  made  by  virtue  of  this  act  The  length 
Oxford  Canal    o^  ^^^  canal  is  as  follows: — 

within  those  From  the  northern  extremity  at  Longford,  where  it 

two  miles.         ,   .  . 

By  the  same    joins  the  Coventry  Canal,  to  Braunston,  the  point  of 

act  the  pro-  union  with  the  Grand  Junction  Canal,  is  thirty-four  miles 
pnetors  of  the  ^  '  "^ 

Oxford  Canal    seven  eighths. 

ed  to  take  all'       Fiom  Braunston  to  Napton,  the  point  of  union  with 

dues  payable     the  Warwick  and  Napton  Canal,  is  seven  miles, 
under  the 

Coventry  Canal  act,  for  all  goods,  except  coals,  carried  upon  the  Oxford  Canal,  and 
afterwards  upon  the  Coventry  Canal,  within  three  miles  and  a  half  of  the  point  of 
junction  of  the  two  canals.  That  point  of  junction  was  in  parish  F.,  which  con- 
tained one  mile  nine  hundred  and  sixty-three  yards  of  the  Oxford  Canal,  part  of  the 
two  miles  before  mentioned,  and  two  miles  and  a  quarter  of  the  Coventry  Canal, 
part  of  the  three  miles  and  a  half  before  mentioned. 

By  the  Grand  Junction  Canal  act,  reciting  that  that  canal  might  be  injurious  to 
the  proprietors  of  the  Oxford  Canal,  and  that  compensation  should  be  made  to  them 
for  such  injury,  they  were  authorised  to  take  9$,  9d,  per  ton  for  all  coals  passing  from 
the  Oxford  Canal  into  the  Grand  Junction  Canal,  without  regard  to  the  oistance  they 
might  pass  on  the  Oxford  Canal;  and  4s.  4d,  per  ton  for  all  other  goods  passing  from 
any  canal  into  the  Oxford  Canal,  and  from  thence  into  the  Grand  Junction  Canal, 
or  vice  versd,  without  regard  to  the  distance  they  might  pass  on  the  Oxford  Canal  :— 

Held,  that  the  proprietors  of  the  Oxford  Canal  were  ratable  in  parish  F.  for  all 
the  dues  received  oy  them,  in  the  proportion  in  which  they  were  severally  earned  in 
that  parish,  but  that,  in  fixing  the  rate,  a//  the  expenses  incurred  in  maintaining  the 
part  of  the  canal  situate  in  that  parish  must  be  first  deducted  from  the  total 
amount  of  dues  received. 
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From  NaptOD  to  Oxford^  the  southern  extremityi  is 
forty-nine  miles  one  eighth;  and  the  total  length  of  the 
Oxford  Canal  is  ninety-one  miles. 

By  the  said  Oxford  Canal  act  the  company  are  em- 
powered to  levy  a  mile  tonnage  for  coals  and  other  mer- 
chandises carried  upon  this  canal,  which  they  levy  accord- 
ingly,  excepting  only  that  they  are  not  to  take  a  tonnage 
upon  coals  for  a  distance  of  two  miles,  measuredfrom  Long" 
ford  towards  Braunston,  respecting  which  it  is  enacted 
as  follows : — "  Provided  nevertheless,  and  be  it  further 
enacted,  that  it  shall  be  lawful  for  the  company  of  pro- 
prietors of  the  Coventry  Canal  Navigation,  their  succes- 
sors and  assigns,  from  time  to  time  and  at  all  times  here- 
after, to  take  and  receive  all  the  rates  and  duties  payable 
by  virtue  of  this  act  for  all  coals  that  shall  be  carried  or 
conveyed  from  any  part  or  parts  of  the  said  intended  cut 
or  canal,  within  two  miles  from  the  junction  thereof  with 
the  Coventry  Canal  at  Longford  aforesaid;  which  said 
rates  and  duties  so  to  be  collected  and  received,  shall 
be  and  are  hereby  vested  in  the  said  company  of  pro- 
prietors, their  successors  and  assigns,  and  shall  and  may 
be  collected  and  levied  by  them  in  such  manner,  and 
with  such  and  the  like  remedies  and  powers  for  collect- 
ing and  levying  thereof,  as  any  rates  or  duties  granted 
by  this  act  can  or  may  be  collected  or  levied,  and  the 
same,  when  received,  shall  be  applied  and  disposed  of 
to  and  for  the  same  usesj^  intents  and  purposes,  as  the 
several  rates  and  duties  granted  by  an  act  of  8  Geo.  S, 
entitled,  '  An  Act  for  making  and  maintaining  a  Navi- 
gable Canal  from  the  City  of  Coventry,  to  communi- 
cate upon  Tradley  Heath,  in  the  County  of  Stafford, 
with  a  Canal  now  making  between  the  Rivers  Trent  and 
Mersey,'  are  thereby  directed  to  be  applied  and  disposed 
of,  and  to  no  other  use  or  purpose  whatsoever;  and  that 
it  shall  be  lawful  for  the  said  company  of  proprietors  of 
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the  navigation  intended  to  be  made  by  virtue  of  this  act, 
to  take  all  the  rates  and  duties  payable  by  the  said 
recited  act,  for  all  goods,  wares  and  merchandises,  except 
coals,  which  shall  be  navigated,  carried  or  conveyed  upon 
any  part  or  parts  of  the  said  canal  intended  to  be  made 
by  virtue  of  this  act,  and  afterwards  upon  the  said  Co- 
ventry Canal,  within  three  miles  and  a  half  of  the  junc- 
tion of  the  two  canals  at  Longford,  towards  Coventry; 
which  said  last-mentioned  rates  and  duties  so  to  be  col- 
lected and  received,  shall  be  and  are  hereby  vested  in  the 
said  company  of  proprietors  of  the  Oxford  Canal  Navi- 
gation, their  successors  and  assigns,  and  shall  and  may 
be  collected  and  levied  by  them  in  such  manner,  and  with 
the  like  remedies  and  powers  for  collecting  and  levying 
thereof,  as  any  of  the  rates  and  duties  -directed  to  be 
paid  by  the  said  recited  act  can  or  may  be  collected  and 
levied,  and  the  same,  when  received,  shall  be  applied 
and  disposed  of  to  and  for  the  several  uses,  intents  and 
purposes,  as  the  several  duties  granted  by  this  act  are 
directed  to  be  applied  and  disposed  of,  and  to  and  for 
no  other  use  or  purpose  whatsoever;  any  thing  con- 
tained in  the  said  recited  act  or  this  act  to  thd  contrary 
notwithstanding/' 

The  said  recited  act  of  8  Geo.  3,  imposes  a  mile  ton- 
nage on  coals  and  all  other  merchandises  passing  along 
the  Coventry  Canal. 

The  point  of  junction  of  the  Oxford  and  Coventry 
Canals  is  in  the  respondent  parish,  which  parish  contains 
one  mile  nine  hundred  and  sixty-three  yards  of  the  Oxford 
Canal,  being  part  of  the  two  miles  above  mentioned,  and 
also  two  miles  and  a  quarter  of  the  Coventry  Canal, 
being  part  of  the  three  miles  and  a  half  above  mentioned. 
The  company  of  proprietors  of  the  Oxford  Canal  are 
neither  owners  nor  occupiers  of  any  part  of  the  Coventry 
Canal. 
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The  Oxford  Canal  Company  are  further  entitled  to        J899. 
certain  compensation  tonnages,  by  virtue  of  the  Grand      xipi; 
Junction  Canal  act,  33  Geo.  S,  c.  80,  which  enacts  as  v. 

follows : — '*  And  whereas  it  being  apprehended  that  the  Canal 
making  of  the  said  intended  canal  will  be  injurious  to  the  Company. 
company  of  proprietors  of  the  Oxford  Canal  Navigation; 
it  is  agreed  that  the  compensation  hereinafter  mentioned 
shall  be  made  to  them  as  an  indemnification  against  such 
injury :  Be  it  therefore  enacted,  that  instead  of  the  tolls, 
rates  and  duties  which  would  have  been  payable  to  the 
company  of  proprietors  of  the  said  Oxford  Canal  Navi- 
gation, by  virtue  of  certain  acts  of  9,  13,  and  26  Geo.  3, 
for  making  and  maintaining  the  said  Oxford  Canal  Navi- 
gation, or  any  of  them,  for  or  in  respect  of  the  coals, 
goods,  and  other  things  hereinafter  mentioned  and  made 
chargeable  with  certain  rates  to  the  company  of  pro- 
prietors of  the  said  Oxford  Canal  Navigation,  in  case  no 
alteration  had  by  this  act  been  made  in  the  tolls,  rates 
and  duties  payable  to  them,  it  shall  be  lawful  for  the 
company  of  proprietors  of  the  said  Oxford  Canal  Navi- 
gation to  take  for  their  own  proper  use  and  behoof  the 
respective  rates  hereinafter  mentioned;  that  is  to  say, 
for  all  coats  that  shall  pass  from  the  said  Oxford  Canal 
into  or  upon  the  said  intended  canal,  the  sum  of  2s.  9d. 
a  ton,  and  so  in  proportion  for  a  less  quantity  than  a  ton, 
without  any  regard  to  the  distance  the  same  shall  pass 
on  the  said  Oxford  Canal ;  and  for  all  other  goods,  wares, 
merchandises  and  things  which  shall  pass  from  any  navi- 
gable canal  into  or  upon  the  said  Oxford  Canal,  and 
from  thence  into  or  upon  the  said  intended  canal,  or 
from  the  said  intended  canal  into  or  upon  the  said  Oxford 
Canal,  and  from  thence  into  or  upon  any  other  navigable 
canal,  except  lime  and  limestone,  and  also  except  all 
such  articles  and  things  as  are  at  present  exempt  from 
the  payment  of  any  tolls,  rates  or  duties  to  the  company 
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of  proprietors  of  the  said  Oxford  Canal  Navigation,  the 
sum  of  4«.  4d.  a  ton^  and  so  in  proportion  for  a  less 
quantity  than  a  ton,  without  any  regard  to  the  distance 
the  same  shall  pass  upon  the  said  Oxford  Canal." 

The  Oxford  Canal  Company  are  further  entitled  to 
tolls,  by  the  following  clauses  of  the  Warwick  and  Nap- 
ton  Canal  act,  34  Geo.  3,  c.  38 : — ''  And  whereas  the 
making  the  said  intended  canal  may  be  injurious  to  the 
company  of  proprietors  of  the  Oxford  Canal  Naviga- 
tion, unless  provision  be  made  for  preventing  any  such 
injury :  Be  it  therefore  enacted,  that  it  shall  be  lawful 
for  the  company  of  proprietors  of  the  said  Oxford  Canal 
Navigation  to  ask,  demand,  take  and  receive,  to  and  for 
their  own  proper  use,  over  and  above  all  the  rates  of  ton- 
nage or  duties  which  they  are  or  shall  be  entitled  to  for 
or  in  respect  of  any  coals,  goods  and  merchandises,  or 
other  things  navigated  or  passing  in  or  upon  any  part  of 
the  said  Oxford  Canal,  by  virtue  of  any  acts  of  parlia- 
ment now  in  force,  except  as  hereinafter  is  excepted, 
the  rates  or  duties  hereinafter  mentioned ;  that  is  to  say, 
for  all  coals  which  shall  be  navigated  out  of  the  said 
intended  canal  into  the  said  Oxford  Canal,  the  sum  of 
2s,  9d.  a  ton,  and  so  in  proportion  for  a  less  quantity 
than  a  ton;  for  all  goods,  wares,  merchandises  and  things 
(except  lime  and  limestone  and  manure)  which  shall  be 
navigated  out  of  the  said  intended  canal  into  the  said 
Oxford  Canal,  or  out  of  the  said  Oxford  Canal  into  the 
said  intended  canal,  (except  such  as  shall  be  bon&  fide 
navigated  from  the  Coventry  Canal,)  or  from  any  inter- 
mediate place  between  the  said  Coventry  Canal  and  the 
said  intended  canal,  into  the  said  intended  canal,  the  sum 
of  45.  4j.  a  ton,  and  so  in  proportion  for  a  less  quantity 
than  a  ton." 

The  Oxford  Canal  Company  are  rated  in  the  parish 
of  Foleshill  in  the  aforesaid  sum  of  2000/.,  in  manner 
following : — 
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£.  «.  d. 


1.  For  the  mile  tonnage  payable  to  the  Oxford  Canal 
Company  for  merchandises  (not  being  coals)  passing 
along  the  Oxford  Canal,  in  the  parish  of  Foleshill,  for 
as  far  ns  such  merchandises  pass  in  that  parish      .    .      450  0  0 

9.  For  the  mile  tonnage  payable  to  the  Oxford  Canal 
Company  in  respect  of  tolls  collected  on  the  Coventry 
Canal,  in  the  proportion  of  one  mile  nine  hundred 
and  sixty-three  yards  to  two  miles 60  0  0 

3.  For  such  a  proportion  of  the  compensation  tonnage 
payable  to  the  Oxford  Canal  Company  under  the 
Grand  Junction  Canal  act,  for  merchandises  (not 
being  coals)  passing  from  the  Coventry  Canal  along 
the  Oxford  Canal  into  the  Grand  Junction  Canal,  and 
vice  versd,  and  consequently  through  the  parish  of 
Foleshill,  as  one  mile  nine  hundred  and  sixty-three 

yards  bears  to  thirty-four  miles  and  seven  eighths      .      900  0  0 

4.  For  the  same  proportion  of  the  compensation  tonnage 
for  coals  passing  along  the  same  portion  of  the  Oxford 
Canal  from  the  Coventry  Canal  into  the  Grand  Junc- 
tion Canal 1090  0  0 


From  this  sum  of  2500/.  a  deduction  of  20/.  per  cent, 
has  been  made,  as  the  reasonable  profit  of  a  supposed 
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£2000  0  0 


Which  leaves  the  sum  of  $000/.  as  the  supposed  rental 
of  the  above-mentioned  tolls,  and  upon  which  the  rate 
has  been  made.  The  mile  tonnage  payable  to  the  Co- 
ventry Canal  Company,  for  coals  passing  along  the 
Oxford  Canal,  in  the  parish  of  Foleshill,  is  350/.  The 
parochial  rates  on  landed  property  in  Foleshill,  payable 
by  the  occupiers,  are  six  shillings  in  the  pound  on  the 
amount  of  their  actual  rents.  The  sum  which  the  Oxford 
Canal  Company  receive  upon  all  their  compensation  ton- 
nages,  taken  in  the  proportion  of  one  mile  nine  hundred 
and  sixty-three  yards  to  ninety-one  miles,  is  1000/.;  the 
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#xpeiise  of  collecting  the  tolls  for  which  the  company 
are  assessed  is  5/.  per  cent.  The  annual  repairs  of  the 
canal  in  the  parish  of  Foleshill  amount  to  ^0/.  The 
amuial  repairs  of  the  wkok  canal  anMBnt  ta  4000/.  The 
expense  o>f  works^  (titcif  w«vk»  nol  being  sitoated  at 
Foleshill,)  hj  ivhich  ttiat  ptrrt  of  the  eavat  wbidi  lies  in 
the  parish  of  FofeshitI  is  supplied  with  water,  amounts 
to  100/.  The  works  by  which  that  part  of  the  canal 
which  lies  in  the  parish  of  Foleshill  is  supplied  with 
water,  su-pply  the  canal  for  a  distance  of  forty  miles. 
The  total  amoinrt  of  tke  toHs  coUected  on  the  canal  is 
50,0001.  The  toHs  payable  throtrghotrt  the  said  distance 
of  forty  mites,  estimated  on  the  principle  of  the  assess* 
ment  in  the  parish  of  Foleshill^  amount  to  25,000/.  The 
questions  for  the  consideration  of  this  Court  are. 

First,  For  what  tollsy  and  for  what  proportions  of 
such  tolls-,  are  the  Oxford  Canal  Company  ratable  in  the 
respondent  parish  ? 

Secondly,  To  what  deduction  are  the  Company  enti- 
tled, to  place  them  on  an  equal  footing  with  the  other 
occupiers  of  land  in  the  same  parish  ? 

The  rate  is  to  be  amended  accordingly. 


Amo$,  in  support  of  the  rate,  and  of  the  order  of  ses- 
sions. First,  the  Oxford  Canal  Company  are  ratable 
'^  for  the  mile  tonnage  payable  to  them  for  merchandises 
(not  being  coals)  passing  along  the  Oxford  Canal,  in  the 
parish  of  Foleshill,  for  as  far  as  such  merchandises  pass 
in  that  parish.^  This  is  clear  upoii  the  principle  laid 
down  in  Rex  v.  Mihon  (a),  and  recognised  in  subse- 
quent cases  (A),  namely,  that  every  parish  through  which 
a  canal  passes  is  entitled  to  receive  from  the  canal  com- 


(a)  SB.  &  A.  113. 

(h)  Sae  Hex  ▼.  Kingswinfbrd, 
ante,  i.  43;  1  M.  &  R.  20;  7  B. 
C.  236 ;  Rex  v.  Lower  Milton, 


ante,  434;  1M.&R.7U;  9  B. 
&C.  810;  and  the  vanoas  au- 
thorities  therein  referred  to. 
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pany,  out  of  the  general  fund  arising  from  the  tolls,  a 
sum  proportionate  to  that  which  the  land  used  by  the 
cmnpany  in  that  parish  produces.  Secondly,  the  Oxford 
Canal  Company  are  ratable  **  for  the  mile  tonnage  pay- 
able to  them  in  respect  of  tolls  collected  on  the  Coven* 
try  Candy  in  the  proportion  of  one  mile  nine  hundred  and 
sixty-three  yards  to  two  miles«"  The  Oxford  Canal 
Act  vests  in  the  Oxford  Canal  Company  certain  tolls 
earned  on  the  Coventry  Canal  in  respect  of  all  mer- 
chandises (except  coals)  for  the  distance  of  three  miles 
and  a  half  on  the  Coventry  Canal.  The  same  act  vests 
in  the  Coventry  Canal  Company  the  tolls  for  coals  passing 
on  the  Oxford  Canal  for  a  distance  of  two  miles  mea- 
sured from  Longford,  the  point  of  junctioui  towards 
Braunston.  In  effect,  the  Oxford  Canal  Company  give 
to  the  Coventry  Canal  Company  two  miles  of  their  canal, 
part  of  which  is  in  the  parish  of  Foleshill,  and  receive 
from  them  the  tolls  earned  on  three  miles  and  a  half  of 
the  Coventry  Canal.  But  the  profit  is  produced  by  the 
two  miles  of  the  Oxford  Canal,  part  of  which  is  in  the 
parish  of  Foleshill,  and  is,  consequently,  ratable  in  that 
parish.  Thirdly,  the  Oxford  Canal  Company  are  ratable 
'*  for  such  a  proportion  of  the  compensation  tonnage 
payable  to  them  under  the  Grand  Junction  Canal  Act, 
for  merchandises  (not  being  coals)  passing  from  the 
Coventry  Canal  along  the  Oxford  Canal  into  the  Grand 
Junction  Canal,  and  vice  versd,  and  consequently  through 
the  parish  of  Foleshill,  as  one  mile  nine  hundred  and 
sixty-three  yards  bears  to  thirty-four  miles  and  seven- 
eighths.'*  It  is  presumed  that  this  preposition  will  not 
be  disputed,  for  it  is  founded  upon  the  decision  of  this 
Court  in  Rex  v.  The  Oxford  Canal  Company  (a),  which  ^ 
is  expressly  in  point.  Upon  the  same  principle  it  will 
follow  that,  fourthly,  the  Oxford  Canal  Company  are 

(a)  6  D.  &  R.  86;  4  B.  &  C.  74. 

s  s  2 


S&5 


1829. 


Tfie  Kino 

V. 

Oxford 

Canal 

Company. 


596 


1829. 


The  King 

V, 

Oxford 

Canal 

CoMPANr. 


CASES  IN  THE  KING  S  BENCH, 

ratable  *^  for  the  same  proportion  of  the  compensation 
tonnage  for  coals  passing  along  the  same  portion  of  the 
Oxford  Canal  from  the  Coventry  Canal  into  the  Grand 
Junction  Canal."  There  can  be  no  distinction  between 
the  compensation  tonnage  for  coals  and  that  given  for 
other  merchandises;  or,  if  there  is,  it  lies  upon  the  other 
side  to  shew  it :  because,  accordmg  to  the  decision  in 
Rex  V.  The  Oxford  Canal  Company,  the  compensation 
tonnage  in  this  case  is  divisible  among  the  parishes  used 
by  the  Grand  Junction  Canal  Company  in  earning  that 
tonnage.  The  Grand  Junction  Canal  Company,  upon 
the  supposition  that  they  might  have  occasion  to  use  the 
Oxford  Canal,  gave  the  Oxford  Canal  Company  a  com* 
pensation  for  that  use  in  the  shape  of  a  toll  of  2s,  Qd,  on 
coals,  and  4$.  4(/.  on  other  merchandises.  That  suppo- 
sition has  been  realized,  the  Grand  Junction  Canal  Com- 
pany have  used  that  part  of  the  Oxford  Canal  which  lies 
in  the  parish  of  Foleshill,  for  the  passage  of  coals  out  of 
the  Coventry  Canal  from  Longford  to  Braunston.  It 
follows  that  the  Oxford  Canal  Company  are  ratable  for 
such  proportion  as  their  land  lying  in  the  parish  of 
Foleshill  bears  to  the  entire  distance.  The  question  of 
ratability  being  thus  disposed  of,  the  only  remaining 
question  is,  what  deductions  from  the  gross  amount  of 
the  tolls  are  to  be  made  in  favour  of  the  Oxford  Canal 
Company.  The  principle  upon  which  that  question 
must  be  decided,  is  this,  that  the  rent  is  the  criterion  of 
the  value  of  the  occupation  of  the  land ;  Rex  v.  The 
Trustees  of  the  Duke  of  Bridgewater  (a).  It  was  there 
decided,  that  the  proprietors  of  a  canal  were  ratable  in 
respect  of  their  occupation  of  land,  upon  the  sum  for 
which  the  land  would  let,  and  not  upon  the  net  produce 
of  the  land.  Here,  in  fixing  the  rate,  a  deduction  of  £0/. 
per  cent,  has  been  made,  "  as  the  reasonable  profit  of  a 

(a)  Ante,  139;  4  M.  &  R.  143;  9  B.  &  C.  68. 
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supposed  lessee/'  and  the  residue  of  the  tolls  has  been 
rated  as  the  amount  of  annual  rent  which  a  tenant 
would  pay.  IParhtf  J.  The  poor  rate  certainly  ought 
to  be  deducted,  for  if  a  tenant  pays  the  poor  rate  he  will 
pay  so  much  less  rent  to  his  landlord.]  Upon  that  prin- 
ciple, undoubtedly,  it  does  seem  just  that  the  poor  rate 
should  be  deducted. 
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Hill,  contrd.  It  is  not  intended  to  dispute  the  rata- 
bility of  the  Oxford  Canal  Company,  so  far  as  respects 
the  first  three  items  mentioned  in  the  rate;  but  it  is  con- 
fidently submitted  that  they  are  not  ratable  in  respect  of 
the  compensation  tonnage  for  coals  mentioned  in  the 
fourth  item.  The  term  "  compensation  tonnage*'  implies 
that  such  tonnage  was  given  in  lieu  of  something  given 
up.  But  the  Oxford  Canal  Company  gave  up  nothing 
for  which  they  were  ratable;  therefore,  they  are  not 
ratable  for  the  compensation.  The  Coventry  Canal  was 
in  work  before  the  Oxford  Canal  was  made.  The  Oxford 
Canal  Company  take  the  tonnage  mentioned  in  the  third 
item  of  the  rate.    The  Coventry  Canal  Company  take  a 

tonnage  for  coals  on  a  certain  part  of  the  Oxford  Canal, 

•  

covering  the  whole  of  the  parish  of  Foleshill.  There- 
fore, when  the  Grand  Junction  Canal  Act  was  passed, 
the  Oxford  Canal  Company  had  no  tonnage  for  coals 
passing  through  the  parish  of  Foleshill,  [Parke,  J. 
Surely  under  the  act  of  35  Geo.  3,  the  canal  in  Foleshill 
may  be  used  for  the  purpose  of  carrying  coals.]  Not  so 
as  to  afford  a  profit  to  the  Oxford  Canal  Company,  and, 
therefore,  not  so  as  to  render  them  ratable.  [Parker  J. 
They  received  the  compensation  tonnage  as  an  indemni- 
fication against  the  injury  they  were  supposed  likely  to 
sustain  by  means  of  the  formation  of  the  Grand  Junction 
Canal.]  The  Coventry  Canal  Company  have  still  what 
they   originally   had,   the  mileage  tonnage  upon  coals 
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paftsiog  tbrough  the  parish  of  Foleshill.  If  that  wbicfa 
b»9  been  called  compensation  toimage  is  to  be  conat- 
dered  as  an  iodenmificatioii  against  the  general  injury  to 
tbe  Oxford  CanaK  it  ought  to  have  been  given  in  the  pfo- 
poriioo  wfaicb  the  length  of  that  part  of  the  canal  that 
is  in  tbe  parish  of  Folesfaili  bears,  not  to  the  length  of 
that  portion  of  the  canal  which  lies  between  the  pariah 
where  it  joins  the  Coventry  Canal  and  Braunston,  but  to 
tbe  whole  liae  of  the  canaL  When  the  Grand  Junction 
Canal  Ac^  passed^  the  mileage  was  id.  per  ton  for  coala, 
and  IJrf.  for  other  goods.  The  compensation  tonnage 
of  2s.  gd.  and  4^ •  4d.  was  evidently  computed  with  re- 
fesrence  to  the  }d.  and  l|d!.  per  mile.  The  mileage  fi»r 
coals  at  ld>  for  34}-  miles  would  be  2#.  1Q|4.  But  the 
Coventry  Caual  Company  was  then  enUtled  to  the  mile- 
age over  2  miles.  Deducting  then  9d.  from  the  £«.  iOyi., 
and  ginning  the  party  to  be  indemnified  the  benefit  of  the 
fractioHi  the  compensation  tonnage  for  coals  would  be 
reasonably  fi}&^  at  2s.  Qd*  Tbe  compensation  tonnage 
therefore  proceeds  upon  the  principle  that  the  Oxford 
Canal  Company  had  no  tonnage  over  these  two  miiea ; 
ai^  the  legislature  baj9  not  made  the  public  pay  double 
tonnage  .in  tbe  parish  of  Foleshill,  which  it  would  have 
done  if  th^  portion  of  the  canal  which  is  in  that  pariah 
bad  been  considered  tbe  meritorious  cause  of  earning  a 
portion  of  the  compensation  tonnage.  Coals  now  pay 
and  always  did  pay  to  tbe  Coventry  Canal  Company 
mileage  for  that  part  of  the  canal  which  is  in  Foleshill, 
and  if  the  2s.  9d.  a  ton  relates  to  that  portion  of  the 
canal  coals  would  in  Foleshill  pay  double  tonnage.  In 
order  to  make  a  canal  ratable^  there  must  be  not  only  a 
user  of  it  in  the  parish;  but  a  profitable  user.  Here, 
there  was  uo  profitable  user  of  the  canal  by  the  Ozfonl 
QautA  Company  in  respect  of  the  carriage  of  coals  in  the 
parish  of  Foleshill*     Tbe  only  remaining  question  is, 
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Mftbit  ditdmcUoms  ought  lo  be  jnade^  in  oilier  worda^ 
wliat  ipropodrtioii  -of  .Ae  total  anoiuKt  of  liolU  received 
ougbl  i9  be  fX)tuidered  as  conatitutiog  the  sum  for  fvhioh 
that  part  of  the.caital  wbkb  lies  witliia  tibe  ipactsb  <if 
Folesfatll  ivouM  let  to  a  teoant.  At  tfaere  bat  never  ua 
faet  beea  any  tenaat,  but  the  canal  baa  reiiiaineil.iii.tbe 
handB  ^of  the  proprietors^  who  ba? e  icoUeeted  the  tolb 
tbeaiselves,  it  is  not  very  easy  to  ascertaan  that  amouat 
with  precision.  It  ia»  however,  admitted*  supposiiig  ibe 
canal  to  be  let,  that  the  tenant  ought  to  have  a  profit  of 
20/.  per  cent.  That  must  be  taken  to  mean  aaeC profit; 
a  profit  resulting  after  deducting  all  payments  made  in 
respect  of  the  canal:  tber^re^  tbe  poor  catCp  the  ex- 
pense of  collecting  the  toUs^  and  the  espense  of  aamial 
repairs,  ought  to  be  deducted  £nofD  the  total  mmtmoA 
of  tolls  received.  Now  the  anoual  repairs  of  that  part 
of  the  caoal  which  lies  in  the  parish  of  FoleduU  amount 
to  90L ;  and  the  annual  repairs  of  the  whole  line  of  the 
canal  amount  to  4000/.:  there  may  be  a  question,  ihece^ 
fui«>  whether  the. sum  to  be  deducted  should  be  sacfa  a 
proportion  of  the  total  amount  of  repairs  as  the  length 
of  canal  in  the  parish  of  Foleshill  bears  to  the  whole  line 
of  the  canal,  or  only  the  amount  of  repairs  incurred  in 
that  part  of  the  canal  which  lies  in  the  parish  of  Foles- 
hill. [Baylei/,  J.  I  feel  no  doubt  upon  that  question. 
The  rate  aaust  be  in  proportion  to  the  value  of  the  land 
in. the  parish  where  the  rate  is  made;  therefore  all  e«« 
penses  incurred  in  repairing  that  partof  the  canal  in  that 
parish  nuist  be  deducted.]  The  ei^peose  of  supplytug 
water  for  the  canal  must  also  be  deducted.  •  It  is  analo* 
goua  to  the  expense  of  supplying  manure  for  the  cuiti* 
vation  of  land.  The  real  value  of  land  as  its  value  after 
deducting  the  expenses  of  cultivation. .  Without  a^upply 
of  water  the  canal  could  never  produce  any  profit  at  all. 
[Bayleyf  J.  No  doubt  there  must  be  a  deduction  i4.that 
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respect.  The  sessions  must  compute  the  quantum.  We 
caii  only  lay  down  the  principle.  We  never  compute  the 
quantum,  except  where  the  sessions  tell  us  the  principle 
upon  which  they  have  calculated  the  quantum,  and  their 
calculation  is  evidently  erroneous.]  The  case  finds  that 
the  works  by  which  that  part  of  the  canal  which  lies  ia 
the  parish  of  Foleshill  is  supplied  with  water,  supply  the 
canal  for  forty  miles.  The  true  principle,  therefore,  will 
be  to  fix  the  quantum  in  the  proportion  which  the  part 
of  the  canal  situate  in  the  parish  of  Foleshill  bears  to 
forty  miles. 


Baylet,  J.,  after  conferring  with  the  other  judges. — 
The  principle  which  we  lay  down  is  this : — The  sessions 
must  make  an  allowance  for  the  proper  proportion  of  the 
expense  of  supplying  water ;  and  they  must  make  allow- 
ance for  the  poor  rate,  the  expense  of  annual  repairs,  and 
the  expense  of  collecting  the  tolls.  The  only  question 
for  our  consideration  is,  whether  any  part  of  the  com- 
pensation tonnage  can  be  regarded  as  having  been  earned 
in  the  parish  of  Foleshill.  With  reference  to  that  ques- 
tion we  shall  take  time  to  consider  of  our  judgment. 

Cur.  adv.  vuU. 


Bayley,  J. — The  several  questions  which  were  ar- 
gued on  both  sides,  in  this  case,  were  disposed  of  in  the 
course  of  the  argument,  except  that  arising  upon  the 
fourth  item  of  charge  on  the  company  mentioned  in  the 
special  case.  It  was  contended  that  the  company  were 
not  ratable  in  respect  of  a  proportion  of  the  compen- 
sation tonnage  for  coals  passing  along  the  portion  of  the 
Oxford  Canal  lying  in  the  parish  of  Foleshill,  from  the 
Coventry  Canal  into  the  Grand  Junction  Canal,  because 
it  was  said  that  the  tonnage  on  coals  was  a  compensa- 
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tion  to  the  company  for  the  injury  done  by  the  construc- 
tion of  the  Grand  Junction  Canal^  pursuant  to  the  33 
Geo.  3,  c.  80,  to  their  former  coal  tonnage;  and  that  as 
the  company  had,  before  the  passing  of  that  act,  no  coal 
tonnage  in  the  parish  of  Foleshiil,  no  part  of  the  com- 
pensation tonnage  could  be  considered  as  earned  in  that 
parish.     It  was  further  urged  that  the  new  tonnage  dues 
were  given  by  that  act  instead  of  the  old  dues,  and  must 
be  considered  as  standing,  with  respect  to  their  ratability, 
in  the  same  situation.     Upon  reference,  however,  to  the 
Grand  Junction  Canal  Act,  it  would  seem  that  the  new 
coal  tonnage  is  not  given   as   a   compensation  for  the 
injury  done  to  the  company,  in  respect  of  the  old  coal 
tonnage,  specificalli/.     The  recital  shews  that  it  was  given 
because  it  was   apprehended    that  the  intended  canal 
would  be  injurious  to  the  Oxford  Canal  generally,  and 
that  certain  compensations  ought  to  be  made  for  that 
general  injury;  and  the  legislature  thought  that  an  indem- 
nification would  be  given  by  certain  new  dues  upon  coals 
and  other  goods  carried  to  or  from  the  intended  canal  by 
means  of  the  Oxford  Canal,  without  regard  to  the  dis- 
tance they  might  be  carried  on  the  latter.     And  these 
new  dues  do  not  appear  to  be  in  addition  to  the  old  dues, 
but  the  public  are  to  pay  one  class  of  dues  only ;  and 
this  seems  to  be  tlie  meaning  of  the  introductory  words 
of  the  clause,  making  them  payable  instead  of  the  former 
tolls.      The   Grand   Junction   Canal   would    probably 
benefit  the  Oxford  Canal  in  that  part  of  it  which  formed 
the  line  of  communication  between  that  and  the  Coven- 
try Canal,  namely,  from  Longford  to  Braunston,  and  it 
would  probably  be  in  other  parts  where  they  to  a  certain 
degree  were  parallel,  namely,  from  Napton  to  Oxford, 
that  the  injury  would  occur:  and  the  intention  probably 
was  to  recompence  the  injury  in  one  part  by  compen- 
sation in  another. 
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J899.  T^^^  que8tio«9  bowever»  is,  not  for  vlmt  tsjufj  .li» 

^■^"v^^^      right  to  receive  the  new  tovnage  4ue3  is  givea  «b  aeooH 
^  (leiiaatioii ;  or,  in  otber  words,  for  wliat  neaaon  the  legie-* 

OxFORB  latnre  liave  givea  tfaai  right  to  ibe  Oj^fonl  Caml  Cooi^ 
Company.  V^^Jj  biit»  wfaat  is  the  iegal  liability  of  tbe  conpvif 
io  respect  of  these  4ue$,  v/ben  received  by  them*  to 
contribute  to  the  |>oor  rate*  The  Compaoy  are  ratable 
IB  each  parish  for  the  net  aneual  profit  of  the  poftion.of 
the  canal  lying  in  that  parish;  in  other  words,  for  what 
the  canal  earns  io  each  parisb;  and  the  tonnage  dues  aaa 
paid  by  tbe  owners  of  goods /or  poMWig  along  ike  eatml, 
•od  are  received  by  the  company  ^r  the  use  of  the /carnal, 
tbough  tbe  reason  of  tbeir  being  enabled  Jby  the  legisb- 
iure  to  receive  them  was,  that  their  canal  was  likely  Io 
be  injured  by  tbe  new  navigation*  It  was  upon  this 
ground,  thai  these  dues  were  received  lor  the  use  of  due 
canal,  and  were  earned  by  the  canal,  thai  the  coaapany 
were  held  ratable  in  respect  of  them  in  Rex  t.  The  Otfurd 
Canal  Company  (a)«  For  tbe  passage  of  coals,  dserefora* 
idong  tbe  part  of  the  canal  lying  io  tbe  parish  of  Fole»> 
biH,  sonae  portion  of  tbe  new  dues  is  received  by  the 
eompatiyi  and  ia  respect  of  that  portion  the  rate  is 
proper. 

It  is  true  that  the  coaseqnence  of  this  will  be»  tbat 
for  coals  passing  along  that  part  of  the  canal  lying  witfain 
two  miles  from  the  junction  with  the  Coventry  Canal, 
(be  company  will  receive  more  dues,  and  therefore  be 
ratable  for  more,  than  for  those  passing  along  other  paits 
of  the  canal;  because  they  will  receive  for  such  coab 
the  proportion  of  compensation  dues  above  mentioned 
directhff  and  mdirecify  a  part  of  the  tonnage  dues  on 
other  goods  on  the  first  three  miles  and  a  quarter  of  tbe 
Coventry  Canal,  for  whieb  it  is  admitted  by  their  counsel 
that  they  were  properly  rated  in  tbe  rate  in  question. 

(a)  6  D.  &  R.  86;  4  B. & C.  T4. 
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But  this  consequence  can  make  no  difference  in  the  con- 
struction of  the  act  of  parliament,  which  makes  the  dues 
payable  by  the  public  to  the  company  for  passing  along 
their  canaU  so  that  those  dues  coni».titute  a  part  of  the 
profits  of  that  portion  of  the  canal  along  which  they  pass. 

The  canal  earns  no  part  of  th^  original  tonni^  upon 
coals  carried  along  the  two  oailes  in  the  parish  of  Fole»- 
bill  into  the  Coventry  Canal,  because  it  receives  its 
equivalent  by  means  of  the  tonnage  upon  other  goods 
for  the  first  three  miles  and  a  half  upon  the  Coventry 
Canal ;  but  those  two  miles  coniribnte  to  earn  the  wmr 
pensation  tonnage,  and  for  that  there  i%  no  equivalent. 

The  raie  is  therefore  to  be  confirmed  in  this  respect ; 
httt  the  case  must  be  referred  back  to  the  sessions  to 
make  the  several  deductions  to  which  the  company  were 
held,  upon  the  argument,  to  be  entitled. 
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The  King 

V, 
OXFOfiO 

Canal 
Company. 


Rule  accordingly. 


The  King  v.  William  Hodgkinson. 

At  the  Quarter  Sessions  for  tlie  county  of  Perbyi  Yeast  is  a 
a  conviction  under  50  Geo.  3,  c.  4J,  was  confirmed^  If '"^^  '''j!'^" 

'  ^    '  the  eiception 

subject  to  the  opinion  of  this  Court  on  the  following  in  50  Geo.  3, 

c.  41,  (Hawk- 
^^—  erB'andPed. 

The  defendant,  who  bad  been  for  some  tin»e  past  19  l&n'  Act.) 
the  habit  of  purchasing  yeast  at  Burton,  and  carrying  the 
same  about  to  the  neighbouring  towns  and  villages,  and 
selling  it  for  the  purpose  of  being  used  in  the  making  of 
bread  and  beer,  took  a  quantity  of  yeast  to  Litcburch,  in 
the  county  of  Derby,  on  the  14th  November,  IMSf  and 
there  exposed  the  same  to  sale  in  his  usual  way,  without 
a  hawker's  licence.  The  question  for  the  opinion  of 
the  Court  is,  whether  the  yeast  so  exposed  to  sale  is 
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The  King 

V. 
HODGKINSON. 
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to  be  considered  as  victuals  within  s.  23  of  60  Geo.  3, 
c.  41  (a). 

N:  R,  Clarke,  in  support  of  the  Order  of  Sessions. 
Yeast  is  not  victuals,  by  which  must  be  understood  that 
which  is  in  a  state  fit  to  be  eaten ;  it  is  merely  a  sub- 
stance used  in  the  preparation  of  victuals.  Rex  v.  Wad- 
dington  {b)  was  cited  below  for  the  defendant.  There^ 
however,  it  was  not  necessary  to  consider  this  point.  In 
Rex  V.  M*Gill(c)  it  was  held,  that  selling  tea  as  a 
hawker  required  a  licence.  \^Bayley,  J.  That  was  pro- 
hibited by  a  former  statute.]  The  Court  said  it  was  a 
double  offence.  Yeast  is  not  victuals  in  common  par- 
lance. It  is  not  even  an  ingredient  in  a  victual,  but 
merely  a  substance  applied  to  cause  fermentation,  and 
thereby  render  the  bread  lighter. 


Fynes  Clinton,  on  the  same  side.  Rex  v.  M'Gill  is 
quite  conclusive.  Hops  would  seem  not  to  be  within 
the  5  8c  6  Edw.Q,  c.  14  (d!).  In  the  case  of  Rex  v.  Wad-- 
dington,  however,  it  was  determined,  on  looking  at  the 
words  of  that  act,  that  as  growing  corn  could  not  be 
treated  as  victuals,  the  words  of  the  statute  must  be 
considered  as  shewing  the  intention  of  the  legislature, 
that  every  thing  which  might  in  any  shape  become  victuals 
should  be  included  in  the  prohibition  against  forestalling. 
Here,  the  word  victuals  is  found  in  company  with  fish 


.  (a)  By  which  it  is  provided 
and  enacted,  "  That  nothing  in 
this  act  shall  extend  to  prohibit 
any  person  or  persons  from  sell- 
ing (inter  alia)  any  fish,  fruit,  or 
victualt.^* 

(b)  1  East,  143. 

(c)  3D.&R.  377;  2B.&C. 
142. 


(d)  Which  prohibited  the  en* 
grossing  of  **  any  com  growing 
in  the  fields,  or  any  other  com 
or  grain,  butter,  cheese,  fish,  or 
other  dead  victuals  whatsoever, 
within  the  realm  of  England,  with 
intent  to  sell  the  same  again/' 
Repealed  by  12  Geo.  3,  c.  71. 
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and  fruit  ooly ;  which  shews  that  nothing  was  intended 
to  be  exempted,  except  that  which  is  sold  in  a  state  fit 
to  be  used  as  food. 

Brodrick,  contdk.  Yeast  is  a  victual  within  the  mean- 
ing of  this  act ;  it  comes  from  one  victual^  and  forms  a 
necessary  ingredient  in  another.  Rex  v.  M'Gill  was  a 
case  depending  upon  the  construction  of  10  Geo.  \,  c.  10, 
s.  14,  and  9  Geo.  2,  c.  35,  s.  £0.  The  restrictions  in 
these  statutes  upon  the  sale  of  tea,  rendered  it  impos- 
sible that  that  article  should  be  exempted  from  the 
operation  of  the  Hawkers'  and  Pedlars'  Act;  nor  was 
the  exception  urged.  Beer  and  wine  are  considered  as 
victuals  by  12  Edta.  4,  c.  8.  By  12  Edw,  4,  c.  8,  beer  is 
expressly  made  a  victual.  [Bayley,  J.  Whatever  con- 
tributes to  the  support  of  life  is  a  victual.]  By  55  Geo.  3, 
c.  99|  yeast  is  recognized  as  an  ingredient  in  making 
bread.  In  3  Imt.  (a)  it  was  adjudged  that  salt  is  a 
victual,  because  it  not  only  is  necessary  itself  for  the 
food  and  health  of  man,  but  that  it  seasoneth  and  maketh 
wholesome  beef,  pork,  &c.,  butter,  cheese,  and  other 
viands.  To  hold  that  yeast  is  not  within  the  exception, 
would  have  the  effect  of  imposing  a  most  inconvenient 
restriction  upon  the  sale  of  an  article  of  very  general  use. 

Lord  Tenterden,  C.  J. — ^The  word  "  victuals"  in 
this  statute  may  fairly  be  understood  to  comprise  every 
thing  which  constitutes  an  ingredient  in  food,  and  to 
extend,  therefore,  to  this  article,  which  is  generally, 
though  not,  perhaps,  necessarily,  used  in  the  making  of 
bread. 

Bayley,  J. —  Rex  y.  M* Gill  was  a  case  totally  dif- 
ferent from  the  present.     It  was  not  there  agitated  whe- 

(a)  195. 


The  Kino 

V, 
HODGKINSON. 
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1899.         tber  tea  came  within  tke  eiceplion  in  tke  23d  section  of 

^^HT^C^      the  Hawkers'  and  Pedlars'  Acl.     I  do  not  think  that  tea 

The  KiKO  , ,  .  ,  .       ,  .         .  11- 

V.  would  come  within  that  exception,  because  the  sale  ot 

HoDOKiiisos.  jgg^  under  such  circumstances,  was  already  illegal.  The 
true  construction  of  this  section  has  keen  pointed  out 
hy  my  lord. 

LiTTLfiDALB,  J.,  Concurred. 

Order  of  Sessions  quashed. 


The  King  v.  The  Treasurer  of  the  County  of  the 

City  of  ExETEE. 

Where  an  in-  L/OLERIDGE  had  obtained  a  rule  calling  upon  the 
felony  is  re-      defendant  to  shew  cause  why  he  should  not  pay  to  the 

inoved  by  cer-  prosecutor  the  expenses  of  the  prosecution  of  an  indict- 

tiorariy  and  . 

tried  at  Nisi     meiit  for  felony  against  one  Eliis*    A  former  application 

oT  Ji'dTar   ^^  ^^^  expense  of  a  former  conviction  had  been  granted. 

Nisi  Prius  nor 

this  Coort  has        /"»j  %         j  o'-j'^         ^ 

authority  to  Lrowder  now  shewed  caase.     Six  indictments  were 

award  costs  to  rcoEioved  by  the  prisoner,  one  of  which  only  was  tried. 

the  prosecutor 

under 7^^0.4,  At  the  trial  the  learned  Judge  doubted  whether  he  bad 
^h\*' ^h  *"^  power  to  give  the  prosecutor  his  costs.  The  rule 
indictment  be   was  granted  for  the  costs   of  that  prosecution  only; 

the^prosccutor  ^^'**"?  ^^^  ^^^  about  the  costs  of  the  other  five, 
or  by  the  pri-   although  they  are  now  included  in  the  rule*    The  Court 

has  no  power  to  give  the  prosecutor  his  costs*  The 
words  of  7  Geo.  4,  c.  64,  s.  2Q,  are,  ''  That  tke  Court 
before  which  any  person  shall  be  prosecuted  or  tried  for 
any  felony,  is  hereby  authorized  and  empowered,  at  the 
request  of  the  prosecutor,  or  of  any  other  person  who 
shall  appear  on  recognizance  or  subpoena  to  prosecute 
or  give  evidence  against  any  person  accused  of  any  felony. 
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to  order  payment  unto  the  prosecutor  of  the  costs  and        ^^39. 

expenses  which  such  prosecutor  shall  incur,'*  &c.     The  j^^  Ktva 
Judge  before  whom  the  felony  was  tried  is  the  pertoo  v- 

niMt  competent  to  form  »  judgment  m  to  the  propriety  ^p  exetek. 
of.  rilowiBg  cosls. 

Caieridgi,  in  support  of  the  rale*  It  is  now  too  late 
to  veHigitate  the  question  wbctber  this  Court  has  autho- 
rity to  award  these  costs.  The  provisions  of  58  Geo,  3« 
c.  lOf  s.  4,  differ  but  slightly  frcHn  the  subsequent  enact- 
ment of  7  Geo.  4,  c.  64^  s.  2&,  The  cases  upo»  7  Geo,  4 
are  cases  of  misdemeattour  reonoved  by  the  d^endaat* 
Even  when  a  bill  is  thrown  otity  it  n  the  constant  prac- 
tiee  to  apply  for  costs.  [Lord  Tenterden^  C.  J.  If  we 
have  done  wroHg  before,  we  will  txA  amend  tbe  rule  for 
tibe  pm*po8e  of  giving  you  the  costs  of  the  cBbher  indict'* 
menta.  We  have  since  considered  the  point*  LUtk" 
daU^  J.  The  act  only  applies  to»  indictments  tried  before 
ibeCourta  in  which  tbey  were  found.]  Thie  view  of 
the  statute  would  put  it  ia  the  power  of  the  prisoner  ta 
deprive  the  psosecutor  of  hi»  costs. 

Lord  Tbntrrdsn,  C  J. — If  the  costa  of  the  prose- 
cution cetild  be  granted  at  aU,  they  oaght  to  be  granted 
by  Ihe  Judge  who  tried  the  prisoner.. 

LtTTLEiMiLB,  J.-r-Eveu  the  Judge  bas  no  power  where 
the  ease  has  been  removed  by  certiorari.  There  is  no 
difference  in  snbatance  between  an  indictment  removed^ 
fay  the  ptisonev  and  an  induttmeni  removed  by  the  prose- 
cutor. 

Rule  discharged  (a). 

(a)  See  Hej  v.  Richards,  ante,  1 443;  2  M. &  R.  405;  8  B.  & C.  430. 
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1829. 

>^»v'i«^  'I'he  King  v.  The  Inhabitants  of  Belford. 

A  burgess  re-  UPON  an  appeal  against  an  order  of  two  justices, 

aUotirfent^of  whereby  Grace,  the  wife  of  John  M' Queen,  then  a  pri-^ 

the  burgesses,  soner  in  the  gaol  of  Berwick,  and  their  children,  were 

the  rent  of  removed  from  Berwick-upon-Tweed  to  Belford,  in  the 

lands  held  by  county  of  Northumberland,  the  sessions  confirmed  the 

the  borough,  "^  ... 

does  not  gain  order,  subject  to  the  opinion  of  this  Court  upon  the  foU 

a  settlement  i       • 

by  estate.  lowing  case:— 

The  pauper,  /.  M.,  being  a  burgess  of  Berwick-upon- 
Tweed,  and  being  then  settled  in  Belford,  came  in  1807 
to  reside  at  Berwick-upon-Tweed,  where  he  continued 
up  to  the  date  of  the  above  order,  at  which  time  he  was 
a  prisoner  in  Berwick  gaol,  and  his  wife  and  five  children 
became  chargeable  to  the  parish  of  Berwick-upon-Tweed. 
For  the  last  three  years  of  his  residence  in  the  parish  of 
Berwick-upon-Tweed  the  pauper  enjoyed,  as  such  bur- 
gess, certain  pecuniary  benefits  arising  out  of  the  estates 
of  the  corporation  lying  in  the  same  parish,  in  the 
manner  after  mentioned.  The  mayor,  bailiffs,  and  bur- 
gesses of  the  borough  of  Berwick,  by  virtue  of  a  charter 
granted  I  Jac.  I,  and  confirmed  by  act  of  parliament, 
hold,  to  the  use  of  them  and  their  successors,  a  large 
estate  in  land,  situate  in  the  parish  of  Berwick-upoa- 
Tweed,  which  parish  is  co-extensive  with  the  borough. 
This  estate  is  chargeable  in  the  first  instance  with  the 
payment  of  salaries  of  ofiicers  and  other  corporation 
expenses  imposed  by  the  charter,  but  has  from  an  early 
period  after  the  grant  of  the  charter,  and  from  thence 
hitherto,  been  distributed  into  three  portions,  and  each 
portion  applied  to  distinct  purposes.  The  first  portion 
consists  of  several  farms,  which  are  demised  to  tenants 
by  the  mayor,  bailiffs,  and  burgesses,  the  rent  being 
reserved  to  the  mayor,  bailiffs,  and  burgesses,  or  to 
their  treasurer  for  the  time  being,  and  collected  by  him. 
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This  rent,  together  with  the  proceeds  of  other  property, 
called  the  Town's  Ancient  Revenue,  now  forms  a  separate     JT  ^^o 
fund,  out  of  which  the  salaries  of  the  officers  and  other  v. 

corporate  expenses  authorized  by  the  charter  are  de-  ""o^^* 
frayed.  These  farms  are  called  *'  Treasurer's  Farms." 
The  second  portion  is  subdivided  into  several  parcels, 
varying  in  quantities  from  an  acre  and  a  half  to  two 
acres  and  a  half,  and  in  value  from  2L  to  9/*  per  annum. 
These  are  called  Meadows;  and  at  an  annual  meeting 
of  the  burgesses,  called  "  a  Meadow  Guild,"  are  distri- 
buted, as  they  become  vacant  by  the  death  or  non- 
residence  of  the  last  occupiers,  among  the  senior  resident 
burgesses  and  widows  of  burgesses  who  succeed  to  the 
rights  of  their  husbands  as  to  meadows  and  stints, 
though  the  charter  has  no  provision  in  behalf  of  the 
widows,  the  eldest  resident  burgess  being  entitled  to 
chuse  the  most  valuable  vacant  meadow,  and  so  in 
succession  down  to  the  junior,  till  the  number  of  vacant 
meadows  is  exhausted.  The  burgesses  may  either 
occupy  those  meadows  themselves  or  let  them  to  tenants, 
reserving  the  rents  to  themselves.  The  lands  forming 
the  third  portion  were,  up  to  the  year  1761,  open  fields, 
upon  which  each  burgess  was  entitled  to  a  certain  right 
of  depasturing;  but  at  that  period  they  were  inclosed, 
and  have  ever  since  been  let  in  guild,  as  farms,  to  tenants 
for  various  terms  of  years,  and  are  now  demised  by  lease 
under  the  corporation  seal,  and  the  rent  has  been,  since 
the  year  1810,  uniformly  reserved  to  the  mayor,  bailiffs, 
and  burgesses,  (which  is  the  name  of  incorporation,) 
their  successors  or  assigns,  or  to  their  treasurer  for  the 
time  being.  Previously  to  that  period,  however,  several 
instances  occur  of  leases  of  stint  land,  wherein  the  reser- 
vation  of  the  rent  was  made  "  to  the  mayor,  bailiffs', 
and  burgesses,  their  successors  or  assigns,  or  to  their 
treasurer  for  the  time  being,  or  to  the  several  respective 

VOL.  II.  T  T 


ThtfKnfG 


610  CASES  IN  THE  KING9  BEVCH, 

UH9.  burgesaed  or  burgesses'  widows  wbo  should  from  time 
to  Ume  diiru»g  the  Mid  ternt  luite  ahares  in  the  said  farm 
held  ia  equal  |K>rUon8."  The  rent  of  each  farm  is 
BKLveaD^  divided  into  a  certain  number  of  equal  portions*  gene- 
rally eleven*  but  iiV  a  few  instancea  twenty-two.  At 
another  annual  meeting,  called  **  a  Stint  Guild,"  a  portion 
is  allotted  upon  a  specific  farm  to  each  resident  burgees 
or  burgess's  widow*  or  to  as  many  of  these  as  there  are 
vacant  portions.  These  portions  are  called  "  Stints/' 
and  they,  like  the  meadows*  vary  in  value  from  £/.  U>  9/. 
per  annum,  the  senia?  burgesses  being  in  like  manner 
entitled  to  a  preference  as  the  more  valuable  stints 
become  vacant,  the  younger  burgesses  sacceeding  as 
vacancies*  by  the  deaths  removal^  or  promotion  of  their 
seniors,  occur.  The  portions  of  the  rents  called  stints 
are  paid  annually  by  the  treasurer  of  dbe  corporatiou  to 
the  burgesses  who  are  entitled  to  them ;  but,  until  the 
Ifwt  fourteen  or  sixteen  years*  the  burgesses  in  many 
instances  received  their  stint  money  immediately  from  the 
farmers  or  lessees  of  the  specific  farms  upon  which 
their  several  stints  were  assigned.  The  burgesses  in 
guild  have,  by  their  charter,  a  power  of  making  bye-laws 
for  the  good  rule  and  government  of  the  corporation* 
and  for  tbe  better  preserving*  governing,  disposing*  le|* 
ting*  and  demising  of  their  lands,  &c.  In  the  exercise 
of  this  right  tbe  burgesses  assembled  in  guilds  make 
bye*laws  to  regulate  the  enjoyment  of  the  meadows  and 
stints^  sad  have  prescribed  the  couditioiis  of  husbandry 
under  which  meadow  and  stint  lands  may  be  broken  up 
and  converted  into  tillage,  and  (in  the  case  of  the  mea- 
dows) the  terms  for  which  they  may  be  let  by  tbe  indi- 
vidual burgesses  to  whom  they  are  allotted.  They  also 
d^ide  upon  tbe  title'  of  those  who  claim  to  enjoy  mea<- 
dows  and  stints  according  to  such  bye-laws;  and  i»* 
stances  occur  upon  the  records*  of  forfeitures,  both  of 
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meadows    and  rtthits,   either  absolute  or  for  liouted        18S9. 
periods,  infticled  by  the  burgesses  in  goild  for  infraction     j^  ^ 
of  bye-laws  or  other  gross  miscond  BCt«     But  unless  there  v. 

be  such  forfeiture,  or  the  party  either  become  non- 
resident or  relinquish  his  stint  or  meadow  by  chusing 
one  of  more  value,  he  may  remain  in  the  enjoyment  of 
the  stint  or  meadow  which  has  at  the  first  been  allotted 
to  htm  for  the  term  of  his  life.  Some  burgesses  are 
permitted  to  enjoy  one  stint  only,  others  two  stints, 
and  others  again  one  meadow  and  one  stint.  Those 
who  enjoy  two  stints  are  said  to  hold  one  of  the  stints 
for  or  in  lieu  of  a  meadow.  The  pauper  was  for  the 
three  years  next  preceding  this  order  of  removal,  and 
still  is,  in  the  enjoyment  of  one  stint  assigned  within  the 
parish  and  borough  of  Berwick-upon-Tweed,  called  the 
Burrs,  and  annually  receives  from  the  treasurer  of  the 
corporation,  for  his  portion  of  the  rent,  the  sum  of 
31.  5^.  9d.  He  is  also  in  the  enjoyment  of  another  por- 
tion assigned  npon  another  farm,  called  No.  12  of  the 
outfields,  nnder  the  description  of  ''stint  for  a  nieadow;'' 
his  share  of  the  rent  of  the  last  named  farm  being 
3/.  U.  9d.  The  rents  of  these  two  farms  are  now  and 
during  all  the  thne  of  the  pauper's  sharing  in  them  have 
been  reserved  to  the  mayor,  bailiffs  and  burgesses,  or  to 
their  treasurer,  and  these  rents  are  received  by  the  trea^ 
surer,  and  the  above  are  paid  to  the  pauper  by  him. 
The  pauper  is  not  at  present  entitled  to  a  meadow,  but 
be  win  be  entitled  (if  he  so  long  live)  to  claim  one  as 
soon  as  a  vacancy  occurs  in  regular  rotation.  The  pauper, 
in*his  character  of  a  burgess  of  the  borough  of  Berwick- 
upon-Tweed,  is  a  member  of  the  assemblies  of  bur- 
gesses, called  guilds,  held  under  the  provisions  of  the 
charter  or  otherwise,  and,  therefore,  entitled  to  a  vote  as 
well  in  the  meadow  and  stint  as  in  other  guilds. 

The  question  for  the  opinion  of  this  Court  is,  whether 

T  T  2 
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the  pauper  John  M*Queen  was,  during  his  residence 
under  the  above  circumstances  in  the  parish  of  Berwick- 
V. :         upou-Tweed^  irremovable  therefrom  so  as  to  acquire  a 
£LFoiip.     settlement  in  the  said  parish. 

Ingham,  in  support  of  the  order  of  sessions.  No  land 
in  the  parish  was  held  by  the  pauper,  or  in  trust  for  him;; 
Rex  V.  Si(me{a),  An  indirect  interest  in  the  land  is  not 
sufficient;  as  an  annuity  charged  upon  the  land.  Rex  v. 
Stockley  Pomroy  {b),  a  right  of  dower  before  assignment. 
Rex  V.  Northweald  Bassett  (c),  a  distributive  share  before 
administration  granted.  Rex  v.  Widworthy  {d).  Rex  v. 
Horih  Curry  (e).  Rex  v.  Berkswell(f),  a  licence  to  occupy^ 
Rex  V.  Horndon  on  the  Hill(g),  or  a  doubtful  equity.  Rex 
v.  Toddington  (A).  Here  the  burgesses  have  at  the  most 
only  a  right  to  call  upon  the  treasurer  to  account  to  thcDi 
for  the  rents  allotted  to  them  respectively.  If  the  cor- 
poration were  dissolved,  the  lands  would  revert  to  the 
heirs  of  the  donors  without  regard  to  the  individual 
members ;  8  Vin.  Abr,  (t).  (He  was  here  stopped  by 
the  Court.) 

Alderson,  contrsi.  The  pauper  was  irremovable,  Rex 
\.Warkioorth{k),  and  therefore  gained  a  settlement.  The 
burgesses  have  the  power  of  determining  in  what  manner 
ib^  land  shall  be  occupied.    The  receipt  of  rent  is  equi- 

(fl)  6  T.  R.  395.  (i)  8  Vin.  Abr.  Corporation^ 

(6)  Burr.  S.  C  769.  H.  3,  pi.  9.     Upon  the  dissolu- 

(c)  4  D.&R.  276;  2  B.  &  C.  tion  of  inonasteries  in  the  reign 
794.  of  Henty  B,  the  reversionarj  in* 

(d)  Burr.  S.  C.  109.  terest  of  the  heirs  of  the  respec- 
(tf)  Caldec.  137.  tive  donors  was  destroyed  by  an 
(/}  8  D.  &  R.  9;  1  B.  &  C.      act  of  parliament,  which  vested 

543.  the  fee  simple  in  the  crown, 

(g)  4  M.  &  S.  56«.  (A)  1  M.  &  S.  473, 

(h)  1  B.  &  A.  560. 
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valent  to  actual  enjoyment  of  the  land.    The  pauper  is        1829. 
entitled  to  be  present  at  the  guild  at  which  the  lands  are 
let.     His  removal  would  deprive  him  of  that  privilege,  v. 

and  of  his  undivided  share  of  the  rent.  He  is,  therefore,  Bblford. 
irremovable.  [Bayley,  J.  He  has  a  right  to  vote  whe- 
ther entitled  to  a  stint  or  not.]  A  mere  claim  is  suf- 
ficient. Rex  V.  Staplegrove  (a).  [Bayley,  J.  That  was 
the  case  of  a  reversioner  who  went  to  reside  on  what  he 
believed  to  be  entirely  his  own  estate;  and  he  could  qot 
have  been  removed  until  the  parish  officers  had  found 
the  deed  creating  the  term.]  The  pauper  had  not  then 
the  right  which  he  claimed,  though  the  parish  officers 
were  not  prepared  to  disprove  it.  The  decision  of  the 
Court  proceeded  on  the  ground  that  a  coming  to  settle 
under  such  circumstances  was  not  within  the  prohibition 
of  the  statute  of  Car.  2. 

T.  Greenwood,  on  the  same  side.  By  Magna  Charta, 
disseisins  are  prohibited  not  only  where  a  person  has  a 
freehold  but  where  he  has  a  franchise  of  any  kind  (6). 
He  is,  therefore,  irremovable  from  such  franchise  (c). 
The  rule  was  first  narrowed  in  Rex  v.  Warkworth. 
There,  however,  the  party  was  merely  entitled  to  a  right 
of  common  which  he  had  not  the  means  of  exercising; 
here  he  has  a  specific  rent-charge  issuing  out  of  the 
particular  land.  [Bayley,  J.  No  burgess  is  seised  in  his 
individual  capacity.] 

Lord  Tentbkden,  C.  J. — I  am  of  opinion  that  the 
pauper  is  not  seised  of  any  estate  legal  or  equitable. 

(a)  2  B.  &  A.  627.  nisi  per  legale  judicium  parium 

(6)   Cap.  39.      NuUus   liber  suorum  vel  per  legem  terrie. 

homo  —  disseissiatur  de  libero  (c)  And  see  Rex  v.  Aytkrqp 

tenemento  vel  UbertaiUfUt  vel  li-  Roodingy  Burr,  S.  C.  414. 

beris  consuetudinibus  suis  -^ 
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aas9.        The  «6iate  is  in  the  corporate  body;  and  it  is  ioiniateris. 
TbeKiiMs     ^vbetlier  the  corporation  allawed  the  pauper  to  esjoy 
V.  the  whole  or  a  certain  portion  of  the  rents,  or  assigned 

to  him  the  rent  of  a  particular  estate.  The  panper  had 
no  right  to  enter  upon  the  land  or  to  make  over  his 
interest  to  another.  He  was  entitled  even  to  the  rest 
only  so  long  as  the  corporation  pleased. 

Bayl£Y«  J^^Rex  y.  ffarkworth  shews  that  the  pos- 
session of  a  right  of  common  is  insufficient.  Here,  the 
pauper  had  no  estate  either  legal  or  equitable.  The  rent 
is  dealt  out  under  the  bye*law  as  the  burgesses  think 
proper. 

LiTTLBDALE»  J.-^The  pauper  had  no  right  to  occupy 
the  land. 

Pabke,  J. — The  pension  was  determinable  at  the 
pleasure  of  the  corporation. 

Order  of  Sessions  confirmed. 


Browns  i>.  Cumming  and  others. 
Where  a  party  fHE  plaintiff,  a  bankrupt,  was  indicted  for  concealing 

mSi^iousVo-  ^^^  ^"°*  ^^  ^'^'-  ^^*-     ^^  *®  *"^^  ^^^^^  Burroughs  J., 
secution,had    at  the    Bridgewater    assizes,     1827,  the   plaintiff   was 

copy  of  the       acquitted;    upon   which   his   counsel,    Bompas,   Seijt., 

indictment  by  applied   to   the  learned  judge  for  a  copy  of  the  indict- 

viniie  Of  uie  rw^i  •     >  • 

attoraey-  ment.     This   his  lordship  refused    to   grant.     Upon  a 

franted*umJer  '"®P''c»entotion  made  to  the  attorney-general  that  the 
a  mis-state- 
ment as  to  the  view  entertained  by  the  judge  before  whom  the  indictment  was  tried, 
the  Court  refused  to  sta;^  the  proceedings  or  to  prevent  the  plainttfTfrom  using  on 
the  trial  the  copy  so  obuined.  Semkle,  <^  the  indictee  ie«atkled,  as  of  right,  «a  a 
copy  of  the  record  of  acquittal. 
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learned  judge  bad  changed  fai«  miDd,  aad  would  now 
grant  the  application  if  be  bad  power  to  do  so,  the 
attorney*general(n)  gave  his  fiat  for  the  granting  of  a 
copy;  but  upon  ihe  learned  judge's  stating  that  his 
views  had  been  misrepresented,  a  rule  was  obtained^ 
calling  upon  the  platntiff  to  shew  cause  why  he  should 
not  be  restrained  from  using  such  copy  of  the  indictment 
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iiad» 


C.  jP.  Williami  and  BompaSf  Seijt.,  now  shewed 
cause.  The  learned  judge  had  no  power  to  withhold 
from  the  plaifitiflP  a  copy  of  the  iodictment.  Prssf* 
S  Coke  Rep.  «.  1  Mann.  &  Ryl.  279,  n.  {a).  By  the 
Parliament  Roll  there  vouched,  the  right  of  all  persone 
to  free  access  to  records  in  which  they  are  interested  is 
fully  recognized.  The  first  restriction  upon  this  right 
was  made  by  an  order  of  some  of  the  judges  at  the  Old 
Bailey  immediately  after  the  Restoration.  Here  the 
learned  judge  thought,  that  under  the  seventh  resolution 
he  had  no  power  to  make  an  order  for  a  copy  of  the 
indictment.  In  Jordan  v.  Lewis  {b),  the  plaintiff  offered 
in  evidence  the  copy  of  an  indictment  which  had  been 
granted  to  his  co-indictee  only;  and  upon  ita  bein( 
objected,  under  the  Old  Bailey  order,  that  a  copy  could 
not  be  read,  Lee,  C.  J.  said,  that  he  could  not  refuse 
to  let  the  plaintiff  read  it,  and  the  Court  refused  to  set 
aside  the  verdict  obtained  by  the  plaintiff  on  thia  evi^ 
dence.  The  same  point  was  decided  in  the  late  case  of 
Caddy  V.  Barhm(c),  where  the  Court  refused  to  enter-^ 
tain  the  question,  as  to.  the  alleged  fraudulent  manner  iu 
which  the  copy  had  been  obtained.  It  is  true  that  Foster. 
J.  says,  that  the  statute  46  Edw*  3  relates  to  thoae 
records  in  which  the  subject  may  be  interested,  as 
matters  of  evidence  upon  questions  of  private  right;  and 


(a)  Sir  Chorks  WetkereU. 
(6)  SStra.  1122. 


(c)  Ante,  i.  84;  1  M.  &  R.  975. 
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he  cites  what  passed  at  Lord  Prest<nCs  trial,  which  does 
Browne      °^^  support  the  distinction  taken.     But  supposing  the 
^     V'  copy  to  have  been  irregularly  obtained,  that  circumstance 

-CVMlf  ING.  . 

would  only  furnish  the  ground  for  an  application  to  the 
discretion  of  the  Court.  In  Rex  v.  Brangan(a),  the 
prisoner  being  acquitted  upon  an  indictment  which 
appeared  to  have  been  brought  merely  for  the  purposes 
of  vexation  and  oppression,  his  counsel  applied  to  the 
Court  for  a  copy  of  the  indictment,  Wilies,  C.J.  acknow- 
ledged that  the  prosecution  bore  the  strongest  marks  of 
being  unfounded  and  malicious,  but  refused  the  applica- 
tion, because  it  was  not  necessary  that  he  should  grant 
it;  declaring  that,  by  the  laws  of  this  realm,  every 
prisoner,  upon  his  acquittal,  had  an  undoubted  right 
and  title  to  a  copy  of  the  record  of  such  acquittal,  for 
every  use  they  might  think  fit  to  make  of  it;  and  that 
after  a  demand  of  it  had  been  made,  the  proper  officer 
might  be  punished  for  refusing  to  make  it  out. 

Scarlett,  A.  G.  contr^.  The  defendants  are  entitled 
to  have  the  rule  made  absolute  upon  a  very  narrow 
ground.  The  fiat  was  obtained  under  a  misapprehen- 
sion as  to  the  view  taken  of  the  case  by  the  learned 
judge  who  tried  the  cause.  Upon  that  mistake  being 
discovered,  the  plaintiff  ought  to  have  gone  again  before 
the  attorney-general,  and  have  discussed  the  merits  of 
the  application.  The  plaintiff  has  received  a  copy  of 
the  indictment  upon  a  representation  which  appears  at 
least  to  be  founded  on  mistake.  If,  as  contended  on 
behalf  of  the  plaintiff,  he  has  a  right  to  have  a  copy  of 
the  indictment,  this  rule  will  not  prevent  him. 

Lord  Tenterdbn,  C.  J. — Upon  the  whole  we  think 

(a)  i  Leach,  C.  C.  32. 
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the  mistake  or  misapprehension  not  to  be  of  such  a 
nature  as  to  justify  the  interference  of  the  Court. 

Rule  discharged. 
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Browne 

CUMHINO. 


The  King  v.  Sir  Thomas  Maryon  Wilson,  Bart..  The  lord  of  a 
Lord  of  the  Manor  of  Hampstead,  and  William  boandtoad- 
Lyddon,  his  Steward  of  the  said  Manor.  «»'  the  cus- 

tomary  heir  of 

A.  MANDAMUS  issued  to  the  lord  of  the  manor  of  infee,althougb 
Hampstead  and  his  steward,  commanding  them  to  admit  ^^^  ^  ^^ 
Joseph   fValmsley,   the   heir  at  law,  according  to   the  use  of  a  will, 
custom  of  the  manor,  of  Henry  Flitcroft,  deceased,  to  ^  ^^  surren- 
the  immediate  tenancy  in  possession  of  certain  estates  deror,  there 
held  of  the  manor  {a)  by  copy  of  court  roll,  of  which  of  admittance 

on  the  part  of 
the  devisee, 
tenants  of  the  lord,  the  barons       So,  although 

of   his    curia  baronnm.    Their  it  appear(upon 

lands    were    no    longer    parcel  '^®  return  to  a 

of  the    manor,  but  were  held  J?*"^?™""^ 

^    ,  '  ,    that  the  non- 

of   the    manor,    or,    to    speak  claim  of  ad- 

with  more  precision,  they  were  mittance  on 

held   of   the    lord,    a$    of  his  the  part  of  die 

manor,  ut  de  manerio.    The  ser-  devisee,  is  the 
'     ,  ,  result  of  a  con- 

vices  of  these  tenants  are  parcel  jnvance  be- 

of  the  manor,  and  so  much  so,  tween  him 
that  if  their  services  be  destroyed  and  the  elis- 
or severed  from  the  demesnes,  ^^^J  ^fir  to 
.                 ,            ,              .      .  deprive  the 
the  manor  has  no  longer  a  legal  j^^  ^p  ^^e  fine 

existence.    One  of  these  servi-  which  would 
ces,  namely,  the  secta  ad  curiam  be  payable 
baronum,  is  so  essentially  parcel  ^ffon  the  ad- 
of  the  manor  that  it  is  said  that  JJe  ^"^^ 
upon  the  number  of  suitor-free-       jn  the  case 

of  a  devise  of 
copyhold  sui^ 
rendered  to  the  use  of  the  will,  the  estate  descends  upon  the  heir,  subject  to  contin- 
gency of  being  devested  by  the  admittance  of  the  devisee. 

No  disclaimer  by  the  devisee  is  therefore  necessary  to  vest  the  estate  in  the  heir. 
A  copyhold  may  be  disclaimed  by  parol,  or  by  other  matter  in  pays. 


(a)  This  expression  is  some- 
what incorrect.  The  copyholds 
are  within  and  parcel  of  the 
demesnes  of  the  manor;  they 
are  not  held  of  the  manor,  but 
are  ipsum  manerium.  Lands 
held  of  the  manor  are  those 
lands  which  having  been  form- 
erly parcel  of  the  manor  were 
severed  from  it  by  subinfeuda- 
tion before  the  passing  of  the 
statute  of  Quia  Emptores,  in 
1290  (in  the  case  of  a  manor 
held  of  a  subject),  or  before  the 
statute  De  Praerogativ^  Regis,  in 
1334  (in  the  case  of  a  manor 
held  of  the  crown).  These  sub- 
infeoffees  became  the   freehold 
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Flkerofi  had  died  seised,  besides  the  estntes  held  of  dbb 
manor^  to  'which  Wabnsley  had  been  already  admitted, 
or  to  shew  cause  to  the  contrary.  This  writ  was 
founded  upon  a  suggestion^  first  made  by  affidavit  upon 
the  motion  for  the  mandamus,  and  afterwards  inserted 
in  the  writ,  that  Hamptlettd  is  an  ancient  manor, 
within  (a)  which  are  various  copyhold  tenements  parcel 
of  the  said  manor  {a),  and  granted  by  and  held  of  (6)  the 
lord  of  the  manor,  according  to   the  custom  of  the 


holders  being  redaced  so  low 
tbat  DO  court  baron  can  be  held, 
the  estate  ceases  to  be  a  manor 
in  law,  and  is  only  a  manor  in 
reputation.  By  this  expression, 
however,  nothing  more  seeme  to 
be  meant  than  this:  a  court 
baron  is  a  necessary  incident  to 
a  manor;  if,  therefore,  the  power 
of  holding  a  court  baron  be 
destroyed,  the  estate,  though  re- 
taining its  manerial  character 
in  every  other  respect,  can  no 
longer  be  legally  designated  as 
a  manor.  If,  therefore,  the  lord 
were  to  release  to  his  freehold 
tenants  the  suit  of  court,  the 
manor  would  be  as  effeetuaHy 
destroyed  or  reduced  to  that 
imperfect  state  in  which  it  re- 
ceives the  rather  inappropriate 
name  of  a  manor  by  reputation, 
as  if  all  the  freeholds  had 
escheated,  or  as  if  the  lord  had 
aliened  his  seigniory  over  these 
fireebolds.  Where  a  manor  has 
become  an  imperfect  manor,  or 
a  manor  in  reputation,  by  the 
destruction  of  all  the  suit-ren- 
dering tenements  except  one  (or 
perhap9  two),  it  would  se^m  that 
the  manor  would  revive  when- 


ever the  remaining  freehold 
tenement  was  divided  araon^ 
Mveral  tenants  holdii^  in  seve- 
ralty, or  even  as  tenants  in  com- 
mon, since  each  of  these  new 
tenants  would  owe  suit  at  the 
coort  banm,  such  eait  not  b^og 
a  service  arising  out  of  cuUoaif 
but  a  service  necessarily  inci- 
dent to  a  seigniory  by  the 
common  law.  The  reduc- 
tion, therefore,  of  the  number 
of  the  freehold  tenants  to  one 
(or  two,  if  three  be  necessary  to 
constitute  a  court  baron,)  seems 
rather  to  create  a  mspennim 
than  an  esdnction  of  the  manor. 
So  it  would  appear  that  the 
manor  would  be  suspended  if 
the  lord  made  a  lease  for  years 
of  the  services  of  his  frvehoid 
tenants,  as  during  the  term  the 
tenants  would  owe  suit  and  ser- 
vice at  the  court  of  the  lessee, 
who,  not  being  lessee  of  the 
demesnes,  would  not  be  lord  of 
the  manor  even  during  the  term. 

(ff)  The  copyholds  are  wUhim 
and  parcel  of  the  manor. 

{b)  These  words  would  a|iply 
to  the  lands  of  Uie  freabcUenor 
teaementa4  laiids.       With   ro- 
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tuanory  and  demited  and  demisable  {a)  by  copy  of  court 
roll  of  the  manor  by  the  lord  of  the  manor  for  the 
time  being,  according  to  the  custom  of  the  manor«  to 
any  person  or  persons  willing  to  take  the  tame  in  fee- 
simple  (6)  or  otherwise^  at  the  will  of  the  lord»  accord- 
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V. 
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fercooe  to  the  copyholds  they  are 
incorrect. 

(a)  No  land  can  be  granted 
by  copy  of  court  roll  which  has 
not  been  demisable  by  copj  of 
court  roll  from  the  comffleoce- 
ment  of  legal  memory,  which, 
though  formerly  altered  from 
time  to  time,  has  long  remained 
fixed  at  the  ooronatioD  of  Rich.  1, 
<6  J  ulj,  1 189>  If,  thenefore,  it 
can  be  shewn  that  at  any  time 
within  that  period  the  power  of 
demising  has  been  suspended  by 
the  inter? ention  of  an  estate  for 
life  or  for  years,  all  subsequent 
copyhold  grants  are  void.  But 
it  is  not  necessary  that  the  land 
should  have  been  actually  demU- 
ed  by  copy  of  court  rolL  L-ands 
which  have  always  remained  isi 
the  hands  of  the  lord,  or  in  the 
hands  of  bis  tenants  at  will,  whe- 
ther by  free  tenure,  at  the  will  of 
both  parties,  or  by  vUlein  tenure, 
at  tbe  will  of  the  lord  only,  may 
etill  retain  their  customary  di^ 
wmibiliitf,  or  may  still  be  de* 
HMSttble  by  copy  of  oourt  rail. 
The  term  "  always  demised  and 
demisable  by  copy  of  court  roll" 
does  not  appear  to  be  strictly 
oorract.  For  though  the  tenant 
is  said  to  bold  by  copy  of  court 
roll,  because  the  copy  is  the  evi- 
dence which  he  possesses  of  his 
Mtate,  yet  the  deoiise  is  by  the 


roll  itself,  and  is  antecedent  to 
the  copy.  Nor  does  the  grant- 
ing of  the  copy  seem  to  have 
been  coeval  with  the  practice  of 
entering  the  admittance  upon 
the  rolls.  The  tenants  were  cal- 
led **  tenants  by  the  rolls  of  the 
manor''  before  they  acquired  tlie 
name  of  tenants  by  copy  of  court 
roll.    M.  42  £.  a,  £b.  25,  pi.  9. 

(b)  Though  in  point  of  tenure 
a  copyhold  is  an  estate  in  viUe- 
nage,  being  held  at  the  will  of 
the  lord,  and  not  at  the  will  of 
tbe  tenant  abo^  yet,  if  the  c«s^ 
tom  warrant  such  an  exteasion, 
it  may  in  point  of  duration  of 
intereet  be  held  in  fee  simple. 
The  Cornish  villein  tenures  in 
nativ4  ctrnvemtiouey  de  teptem  a^^ 
Jiof  in  $qfUm  anno$y  appear  also 
to  have  been  susceptible  of  aa 
extension,  in  point  of  dnratMa  0i 
iateivst,  to  a  £^  simple.  These 
estates,  thoagb*  like  cepyholdst 
not  inconsistent  with  the  peieemi 
Ireedoan  of  the  tenant,  have  inog 
since  disappeared.  Tbe  hi^mc 
species  of  coaventionary  ieaiiM^ 
in  liber^  comsmlipns,  d*  HfUm 
annpe  ia  sepiem  Mniio$9  whifh  stiU 
subsists,  is  hl^ewAse  capable  tsf 
acquiring  a  custoflMry  duratina 
in  £m  simple.  In  copyholds^ 
however,  the  extensiQa  of  tbe  on* 
ginal  i«Aeppst  ia  point  of  duration 
is  noticed  in  the  instmoiant  nf 
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ing  to  the  custom  of  the  manor  (a),  and  in  which  manor, 
during  all  the  time  aforesaid,  the  lord  of  the  manor  or 
his  steward  of  the  manor  for  the  time  being,  once  or 
oftener  in  each  jear^  have  held^  and  still  of  right  ought 
to  hold,  customary  courts  of  the  manor,  and  have  at 
such  courts  admitted  and  ought  to  admit  such  persons 
as  have  been  and  are  entitled  to  be  admitted  as  tenants 
of  the  customary  tenements,  and  to  such  interests  as 
they  have  required  and  may  require,  according  to  the 
custom  of  the  manor ;  that  Henry  Fliicraft  was  in  or 
about  the  year  1769  duly  admitted  to  certain  copyhold 
tenements  parcel  of  the  manor,  consisting  (among  other 
things)  of  a  house  and  46  acres  of  land  at  West  End,  in 
the  said  manor,  and  a  house  at  Frognall,  in  the  said 
manor,  to  hold  the  same  to  him  and  his  heirs  at  the  will 
of  the  lord,  according  to  the  custom  of  the  manor ;  and 
that  Flitcroftf  on  or  about  3d  April,  1826,  died  so  seised 
of  the  said  copyhold  teniements,  and  that  JValmsley  is 
the  heir  at  law,  according  to  the  custom  of  the  manor, 
of  Flitcroft:  that  at  a  general  customary  (6)  court  holden 


grant  to  which  the  lord  is  party; 
whereas  in  the  Cornish  asses- 
sionable  manors,  though  the  cus- 
tomary tenant  surrenders  to  the 
purchaser  in  fee,  according  to  the 
cuttom  of  the  manors  the  surren- 
deree is  admitted,  by  the  duke's 
commissioners  upon  the  assession 
roll,  nlerely  to  the  original  estate 
from  seven  years  to  seven  years 
according  to  the  custom  of  the 
manor,  which  words  seem,  in 
the  former  place,  to  point  to  the 
septennial  tenure,  and  in  the  lat- 
ter, to  the  customary  permanence 
of  the'  interest. 

(a)  Where   the  custom  war- 
rants a  grant  in  fee  simple,  the 


lord  may  create  any  less  estate. 
4Co.Rep.  2da.;  Co.Litt.52  b.; 
iRoU.  Abr.  511,l.S0. 

(b)  The  proceedmgs  in  this 
case  would  take  place,  not  in  the 
Court  Baron,  which  is  the  Court 
of  the  freeholders  only,  and  in 
which  the  suitors  are  judges,  but 
in  the  Customary  Court,  at  which 
the  copyholders  are  bound  to  at- 
tend, but  in  which  the  steward 
of  the  manor  is  the  judge.  For 
the  sake  of  convenience  both 
Courts  are  generally  held  at  the 
same  time,  as  is  also  the  Court 
Leet,  where  the  lord  possesses 
that  franchise :  but  though  these 
three  Courts,  or  any  two  of  them. 
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for  the  roaoor,  on  or  aboat  the  8th  day  of  January,  18^, 
application  was  made  to  the  steward,  by  and  on  behalf 
of  Walmsley,  to  admit  him,  Walmsley,  so  being  heir  at  v. 

law,  according  to  the  custom  of  the  manor,  of  Flitcroft^  iuon. 
to  the  said  copyhold  tenements,  as  tenant  thereof  in 
possession,  and  that  frequent  application  had  since  been 
made  by  Walmsley  to  admit  him  to  the  same  copyhold 
tenements  as  the  right  heir  and  heir  at  law  of  Flitcroft, 
according  to  the  custom  of  the  manor ;  that  the  steward 
had  refused  to  admit  Walmdeif  as  tenant  in  possession 
of  the  said  copyhold  premises  by  reason  or  pretence  of 
a  certain  alleged  surrender  made  by  Fliicrofi  in  his  life- 
time to  the  use  of  his  will,  and  of  certain  life  and  other 
estates  alleged  to  have  been  devised  in  and  by  the  will 
of  Flitcroft  after  the  time  of  the  said  surrender;  and 
that  on  the  28th  day  of  May,  in  the  year  1 8299  at  a 
certain  customary  court  then  held  in  and  for  the  manor, 
Walmsley  had  attended  the  said  court,  and  had  again 
requested  the  said  steward  to  admit  him,  Walmsley, 
to  the  said  copyhold  tenements  as  tenant  in  posses- 
sion, and  produced  and  tendered  to  the « steward  a 
certain  disclaimer  duly  made  and  executed  by  James 
Fletcher  and  Anna  Maria  Fletcher,  the  only  surviving 
devisees  under  the  said  will,  whereby  they  the  said  James 
Fletcher  and  Anna  Maria  Fletcher  disclaimed,  renounced, 
and  relinquished  all  right  and  title  whatsoever,  of,  in,  or 
to  the  said  copyhold  tenements ;  yet  the  defendants  well 
knowing  the  premises,  but  not  regarding  their  duty  in 
that  behalf,  had  absolutely  refused,  and  still  did  refuse, 
to  admit  Walmsley  to  the  said  copyhold  tenements  as 
tenant  in  possession  thereof,  according  to  the  custom  of 
the  manor. 

may,  by  usage,  be  held  at  the      book,  they  are  perfectly  distinct 
same  time  and  place,  and  the      and  independent, 
proceedings  entered  in  the  same 
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To  tbis  writ  the  defendants  rettirned»  that  nt  a  Court 
Baron  held  for  the  manor,  8  May,  1769i  Fliicroft  had 
been  duly  admitted  as  tenant  to  the  copyhold  tenements 
holden  of  the  lord  of  the  manor  (a)  and  parcel  of  the 
manor,  to  bold  the  same  to  him  and  bis  heirs  at  the  wiH 
o^  the  lord  of  the  maiK>r,  according  to  the  custom  of  the 
manor,  as  in  the  said  writ  is  mentioned ;  and  that  FlUcrofl 
did  at  such  Court,  after  bis  admission  to  the  copyhold 
tenements  as  aforesaid,  duly  surrender  the  same  into  the 
bands  of  the  lord  of  the  manor,  by  the  rod,  by  the  hands 
and  acceptance  of  the  steward  of  the  nranor^  according 
to  the  custom  of  the  manor,  to  and  for  such  uses,  intents. 


(a)  Copyholdt  being  part  of 
the  demesoes  are  parcel  of  the 
manor,  and  not  held  of  the  ma- 
nor. The  tenemental  lands,  or 
lands  held  by  the  freeholders 
of  th«  manor,  are  noC»  strictly 
speaking,  parcel  of  the  manor, 
yet  as  the  services  of  these 
freeholders  are  parcel  of  the 
manm',  and  as  the  lands  them- 
selves must  have  been  once 
part  of  the  demesnes,  and  are 
stifl  within  the  seigniory,  snch 
tenemental  lands  were  said  (by 
Shm^df  J.)  to  be  qaasi  parcel 
(par  mnner  parcel)  of  tlie  manor. 
Fitz.  Abr.  12  Ass.  18,  Aancien 
Demesne,  pi.  33,  which  is  a  more 
fall  report  timn  is  to  be  ftuind  in 
th«  Year  Book,  13  Aas.  fol.  35, 
pi.  18,  where  this  dictum  is  not 
mentioned. 

Much  confusion  often  arises 
in  the  use  of  the  terms  ^  within 
the  manor,*'  **  within  the  fee  and 
seigniory  of  the  manor,''  and 
"  within  the  ambit  of  the  manor." 
The  Brst  of  these  terms  applies 


to  land  in  the  possession  of  the 
lord,  or  of  bis  leaseholders  or 
copyholders.  The  second,  to 
lands  which,  being  formerly  with- 
in the  manor,  were,  before  the 
statute  of  Quia  Emptores  or  De 
Praerc^ativft  Regis,  granted  by 
the  lord  to  be  held  of  the  grantor 
in  fee  a$  of  hit  manor.  The  term 
**  within  the  ambit  of  the  mancM*,*' 
is  applicable  to  land  which,  being 
surrounded  by  the  manor,  is  ne- 
ther parcel  of  the  manor  nor  held 
of  the  manor.  It  may  apply  to 
land  wbicb  Mver  was  connected 
with  the  manor  in  point  of  te- 
tmre,  or  which,  having  been  for* 
merly  within  the  manor,  has 
been  aliened  from  it  in  fee,  either 
by  a  direct  cenvsyance,  tane»- 
dum  of  the  chief  lord  of  the  fee, 
before  or  sfnce  the  statutes,  or 
by  a  subinfeoffment  before  the 
statutes,  since  follofved  by  mo 
alienation  of  the  seigniory  to  a 
stranger,  or  by  a  release  of  the 
seigniory  to  the  tenant. 
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and  pojpofleB  as  be,  Flitcroft,  should,  in  and  by  bia  last 
will  and  testament  in  writing,  thereof  direct,  declare, 
limit,   or  appoint;  that  on  tbe  3d  day  of  April,  1826,  v. 

FliUroft  died  to  seised  of  the  copyhold  tenements  aa  ^'uoi^* 
aCoresaid,  having  first  duly  made  and  published  his  last 
will  and  testament  in  writings  duly  executed  for  devising 
copyhold  estate,  whereby  he  devised  tbe  copyhold  tene- 
ments to  his  mother  for  life,  with  remainder,  after  her 
decease,  to  tbe  use  oi  James  Fletcher  for  life;  and  froooi 
and  after  the  determination  of  that  estate,  to  the  use  of 
trustees  in  trust  to  support  and  preserve,  &c. ;  and  from 
and  after  his  decease  to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  all  and  every  the  daughter  and 
daughters  of  J.  Fletcher  in  tail  general ;  and  on  failure  of 
issue  of  /.  Fletcher 9  to  tbe  use  of  Anna,  M.  Fletcher  for 
life,  with  like  limitations  to  her  issue;  and  in  default 
thereof  to  the  use  of  M.  Fletcher  for  life,  with  like  limi- 
tations to  her  issue,  and  the  ultimate  remainder  to  the 
right  heirs  of  Flitcroft ;  that  Lyddon  did,  on  the  Idth 
day  of  June,  1827>  make  search  at  the  Register  Office 
fof  the  county  of  Middlesex,  and  on  such  search  did 
find  an  entry  in  such  register  of  the  memorial  of  an  in- 
denture of  release,  bearing  date  tbe  24th  day  of  August, 
1826,  made  between  J.  Fletcher  of  the  first  part,  A.  M. 
Fletcher  of  the  second  part,  and  Walnuley  of  the  third 
part;  by  which  release  J.  Fletcher  and  A.  M.  Fletcher, 
foe  the  considerations  therein  expressed,  did  demise, 
release,  and  for  ever  quit  claim  unto  Walmsley,  all  the 
copyhold  messuages  or  tenements,  lands  and  other  faere- 
dttanlents,  situate  and  being  within  and  held  of  the 
said  manor  of  Hampstead,  of  or  to  which  FUtcr&ft  was 
seiaed  or  entitled  at  the  time  of  making  his  thereinbefore 
recited  will,  and  ako  at  his  death,  with  the  appurtenances 
and  all  tke  estate,  Itc. :  to  hold  the  said  copyhold  mes- 
suages, &c.,  thereby  released,  and  every  part  thereof,  to 
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18S9.  Walmslej/,  his  heirs  and  assigns,  for  and  during  all  the 

rights  and  interests  by  or  under  the  said  will  of  Flitcroft 
detised  to  or  otherwise  vested  in  J.  Fletcher  or  A.  3f. 
Wilson.  Fletcher,  or  either  of  them ;  to  the  end  and  intent  the 
^ame  rights  and  interests  might  severally  merge  and  be 
extinguished  in  the  estate  which  had  descended  upon 
Walmsley  as  customary  heir  of  Flitcroft;  that  Lyddon 
also  found  on  such  search  another  entry  in  such  register 
of  the  memorial  of  another  indenture  bearing  date  25 
August,  1 826,  and  made  between  Walmsley  of  the  first 
part,  A.  M.  Fletcher  of  the  second  part,  and  J.  Fletcher 
of  the  third  part;  by  which  indenture,  in  consideration 
of  a  covenant  entered  into  by  J.  Fletcher  and  A,  M, 
Fletcher  to  surrender  all  their  estate  and  interest  in  certain 
copyhold  estates  of  Flitcroft,  and  also  in  consideration 
of  2,500/.  to  Walmsley  paid  by  J.  Fletcher,  the  said 
Walmsley,  with  the  consent  and  approbation,  and  at  the 
request  of  A.  M.  Fletcher,  did  grant,  bargain,  sell,  alien 
and  confirm,  unto  J.  Fletcher  and  his  heirs,  all  that  the 
remainder  or  reversion  in  fee  simple,  to  take  effect  in 
possession  upon  the  several  deceases  of  J,  Fletcher  and 
A,  M,  Fletcher,  and  failure  of  the  issue  of  the  respective 
bodies  of  J.  Fletcher  and  A.  M,  Fletcher  of  and  in  the 
therein  described  lands,  tithes  and  hereditaments  in 
Hendon,  and  all  other  the  manors,  rectories,  advowsons, 
messuages  or  tenements,  lands,  tithes,  hereditaments 
and  premises  whatsoever  of  Flitcroft  in  Hendon,  haben- 
dum  unto  the  use  of  J.  Fletcher  and  his  heirs ;  that  the 
said  copyhold  tenements  mentioned  in  the  said  indenture 
of  the  24th  of  August,  1826,  and  the  said  copyhold 
tenemenU  mentioned  in  the  said  indenture  of  the  25th 
of  August,  1826,  are  the  same  copyhold  tenements,  and 
not  other  or  different,  and  that  they  comprise  the  said 
copyhold  tenements  devised  by  the  will  of  Flitcroft;  that 
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the  supposed  disclaimer  by  the  said  «/.  Fletcher  and  A, 

M*  Fletcher  bears  date  the  4th  of  May,  1827,  and  subse-     xhe^jHo 

quentlytotheindenture8of24thand25thof  August,  18£6,         ^  v. 

and  is  colourable  only,  and  was  made  for  the  purpose  of 

depriving  and  defrauding  the  lord  of  the  said  manor  of 

the  fines  which  would  have  been  payable  to  him  on  the 

admissions  of  J.  Fletcher  and  A.  AL  Fletcher  respectively 

to  their  said  life  estates  in  the  said  copyholds,  according 

to  the  custom  of  the  manor;  that  at  a  general  court 

baron  held  for  the  manor  on  the  8th  of  January,  1827» 

Walmsley  was  admitted,  as  the  heir  of  Flitcroft,  to  the 

immediate  tenancy  in  possession  of  the  copyhold  estate 

in  the  manor,  late  of  Flitcroft,  not  surrendered  to  the  use 

of  his  will,  and  that  Walmsley  was  so  admitted  by  Lyddon, 

the  steward  of  the  said  manor,  from  his  erroneous  belief 

that  the  said  copyhold  estate  did  not  pass  by  the  devise 

in  the  said  will,  because  it  had  not  been  surrendered  to 

the  use  of  FlitcrojVs  will,  and  therefore  descended  to 

Walmsley  as  heir,  and  that  Walmsley  was  admitted  to 

the  same  estate  upon  no  other  ground  than  that  the  same 

had  so  descended  to  him ;  that  within  the  manor  there 

now  is,  and  from  time  whereof  &c.  hath  been,  a  certain 

ancient  and  laudable  custom  there  used  and  approved 

of,   that  is  to  say,  that  when  a  customary  tenant  has 

surrendered  a  customary  tenement  of  the  manor  to  the 

use  of  his  will,  and  has  afterwards  devised  the  same  to 

any  person  or  persons  for  life  or  in  tail,  with  remainder 

to  any  other  person  or  persons  for  life  or  in  tail,  or  in 

fee,  such  devisee  or  devisees  has  or  have  been  admitted 

by  the  lord  of  the  manor  to  the  same  for  or  according  to 

the  estate  or  interest,  or  respective  estates  or  interests 

of  such  devisee  or  devisees  therein.     And  these  are  the 

causes,  8cc. 

Longj  for  the  prosecutor  of  the  mandamus.     Upon 

VOL.  II.         .  u  u 
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this  writ  and  return  five  points  are  raised  for  the  consi- 
deration  of  the  Court.  First,  on  the  death'  of  FliUroft 
V,  "  the  estate  descended  to  his  heir.  Secondly,  on  the 
Wilson,  neglect  of  the  devisees  to  come  to  be  admitted,  and 
more  especially  after  their  disclaimer,  the  heir  had  a 
right  to  be  admitted.  Thirdly,  the  deeds  of  24th  and 
25th  of  August,  1826,  did  not  take  away  the  right  of  the 
heir  to  be  admitted.  Fourthly,  the  amount  of  the  fines 
payable  to  the  lord  in  respect  of  the  admission  of 
Walmshy,  cannot  be  gone  into  upon  a  return  to  a  man- 
damus. Fifthly,  the  custom  stated  in  the  return  does 
not  vary  the  right  of  the  heir.  On  all  these  grounds 
Walmsley  is  entitled  to  a  peremptory  mandamus.  On 
the  death  of  FliUroft,  the  estate  of  which  he  died  seised 
vested  in  his  heir.  Roe  d.  Jeffereys  v.  Hicks  (a).  In  that 
case  Joseph  Jeffereys  surrendered  to  the  use  of  his  will, 
and  devised  to  his  niece  Elizabeth,  who  was  attainted 
and  executed  for  the  murder  of  her  uncle,  and  it  was 
held  that  the  estate  descended  upon  the  heir  of  the 
uncle,  and  that  the  niece,  who  was  not  the  heir,  had 
nothing  to  forfeit  to  the  lord.  In  the  case  of  a  sur- 
render to  the  use  of  a  will,  the  estate  remains  in  the 
surrenderor  and  his  heir  until  the  admittance  of  the 
devisee.  Smith  v.  Triggs  (6).  A  surrenderee  cannot 
devise  before  admittance.  The  cases  which  shew  that 
where  there  is  an  intermediate  life  estate,  the  estate  does 
not  descend,  are  not  disputed.  Here,  in  whom  would 
the  estate  be,  if  it  did  not  descend  F  In  no  case  can 
there  be  any  thing  like  an  abeyance  of  the  copyhold. 
As  soon  as  one  person  ceases  to  hold,  another  becomes 
tenant.  The  estate  descends,  but  liable  to  be  devested 
upon  the  admittance  of  the  surrenderee.  Secondly,  if 
the    devisee  do  not  chuse  to  take  the   tenancy  upon 

(a)  a  Wils.  13;  1  Ken.  IJO.  (b)  1  Stra.  487. 
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himself,  either  the  lord  has  a  right  to  compel  the  heir  to 
be  admitted,  or  the  heir  has  a  right  to  assume  the  tenancy. 
Here  there  is  a  distinct  disclaimer.  In  Townson  v. , 
Tickell(a),  a  disclaimer  by  deed,  by  the  devisee  of  a 
freehold  estate,  was  held  to  be  sufficient  to  devest  the 
estate*  The  present  case  is  stronger,  because  in  a  copy- 
hold the  estate  does  not  vest  in  the  devisee  by  the  will, 
which  only  operates  as  a  designation  of  the  person  enti- 
tled to  be  admitted  under  the  surrender.  In  Townson 
v.  Tickell,  Lord  Tenterden  says,  ''  the  law  is  certainly 
not  so  absurd  as  to  force  a  man  to  take  an  estate  against 
his  will."  Holroyd,  J.  says,  "  that  even  a  parol  dis- 
claimer would  be  sufficient/'  relying  upon  Bonifaut  v. 
Greenfield  (6).  This  will  apply  with  still  greater  force 
to  the  case  of  copyholds.  In  the  case  of  the  devise  of  a 
freehold,  the  devisee  becomes  seised  upon  the  death  of 
the  devisor,  by  force  of  the  Statute  of  Wills.  A  plausible 
argument  is  raised  in  Townson  v.  Tickell  in  favour  of  the 
necessity  of  a  disclaimer  in  a  Court  of  record,  but  that 
objection  was  overruled.  In  Wainwright  \.  Elwell{c)  it 
was  held  by  Flumer,  V.  C.  that  the  devisee  of  a  copyhold 
surrendered  to  the  use  of  the  will  of  the  surrenderor 
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(a)  3  D.  &  A.  SI,  overruling 
Butler  and  Baker*b  case,  3  Co. 
Rep.  25,  upon  the  supposed  au- 
thority of  BonifmU  ▼.  Greenfield^ 
Cro.  El.  80,  which  turned  upon 
the  wording  of  a  particular  act  of 
parliament,  and  of  Thornton  v. 
Leach  J  3  Ventr.  196,  the  judg- 
ment in  which  case,  in  accord- 
ance with  that  given  in  Townson 
V.  Tickell,  was  reversed  in  the 
House  of  Lords.  For  a  full  ac- 
count of  the  proceedings  in 
Townson  v.  'HcheUj  and  the  pe- 
culiar circumstances   attending 


that  case,  vide  4  M .  &  R.  1 89,  (a). 
And  see  Litt.  Sect.  685;  Co. 
Litt.  360,  n.;  Doe  ^.  Smyth,  9 
D.&R.  136;  6B.  XiC.  118. 

iff)  Which  merely  decided 
what  should  amount  to  a  refusal 
of  the  office  of  executor,  and  what 
should  (not  devest  an  estate,  but) 
prevent  an  estate  from  vesting, 
which  was  made  dependent  upon 
the  .acceptance  of  such  eiecu- 
torship.  See  this  case  stated  and 
examined,  4  M.  &  R.  190,  n. 

(c)  1  Madd.  6S7. 
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1829.  could  Dot  devise.  [Bayley,  J.  A  surrenderee  cannot 
surrender  before  admittance^  Doe  d.  Tofieldy.  Tqfieldda).'] 
Thirdly,  the  deeds  of  24th  and  25th  of  August,  1826, 
Wilson.  ^Jq  ^qj  j^ke  awaj  the  right  of  the  heir  to  be  admitted* 
An  equitable  interest  is  assignable,  and  it  would  be 
strange  if  the  interest  of  the  devisee  of  a  copyhold  could 
not  be  got  rid  of.  The  second  deed  states  a  transac- 
tion which  is  partly  in  the  nature  of  a  sale  and  partly  in 
the  nature  of  an  exchange.  The  lord  has  nothing  to  do 
with  either  of  these  deeds,  and  cannot  take  advantage  of 
the  arrangements  effected  by  them,  whatever  question 
they  may  give  rise  to  between  the  heir  and  the  devisees 
in  a  Court  of  equity.  The  heir  has  given  a  valuable  con- 
sideration for  the  release  of  the  surrenderees.  Fourthly, 
no  question  as  to  the  amount  of  fine  can  arise  until  after 
admittance  (6).  [This  was  conceded  on  the  other  side.] 
Fifthly,  the  customs  set  out  pervade  all  copyhold  manors. 
[Comyn.  It  is  not  admitted  that  the  lord  cannot  compel 
the  devisee  of  the  surrenderor  to  come  in  and  be  ad- 
mitted tenant.  Bayley,3,  The  custom  stated  is  in  effect, 
that  the  lord  may  compel  the  devisee  to  come  in,  and 
may  seize  quousqueJ]  If  the  devisee  be  not  compellable 
to  come  in,  the  heir  must  come  in^  as  the  lord  must  not 
lose  his  tenant.    These  rights  are  reciprocal. 

Cotnyn,  contri.  It  is  the  right  and  the  duty  of  the 
lord  to  see  that  he  has  a  proper  and  legal  tenant  admitted 
to  the  copyhold.  All  will  resolve  itself  into  a  question 
whether  the  heir  has  a  right  to  be  admitted  tenant  fit 
possession.  It  is  submitted  that  he  has  no  such  right, 
because  the  estate  has  not  descended  to  him  though 
heir,  and  he  is  only  entitled  upon  failure  of  all  the  inter- 

(a)  ]  1  East,  946.  (b)  S,  P.   Bacon  v.  Flatmanj 

cited  4  Co.  Rep.  28,  n. 
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mediate  estates.     He  is  heir  at  law  in  remainder.     The        1829. 
lord  is  bound  to  see  that  a  proper  person  is  admitted 
tenant      [Baylej/,  J.   What  authority  is  there  for  that  J. 

proposition  ?]  It  requires  none.  [Lord  Tenterden,  C.  J .  W j  lson. 
The  question  is  the  same  as  if  the  surrenderor  had 
devised  away  in  fee.]  Until  the  death  of  the  appointees, 
the  heir  has  no  estate.  The  heir  can  have  no  estate  until 
the  life  estate  is  extinct  and  upon  failure  of  issue  in  tail. 
[Bayley,  J.  He  does  not  claim  under  the  remainder,  but 
as  heir  of  the  person  last  seised,  no  other  person  appear- 
ing to  claim  to  be  admitted.]  The  lord  knowing  that 
another  person  is  entitled,  is  bound  to  hold  the  estate 

m 

for  the  party  entitled.  It  is  merely  colourable  and  frau- 
dulent in  Walmsley  to  claim  as  heir,  when  he  has  a 
secret  deed  from  the  persons  interested  under  the  devise. 
The  cases  cited  to  shew  that  a  party  is  not  bound  to  take 
an  estate  against  his  will,  do  not  apply.  There  is  no 
doubt  but  that  such  party  may  disclaim^  but  it  is  denied 
that  the  devisee  has  a  right  to  claim  an  interest,  and 
to  convey  that  interest  clandestinely  to  the  heir,  for  the 
purpose  of  getting  rid  of  the  liability  of  the  devisee  to 
be  admitted.  [Bayley,  J.  What  right  has  the  lord  but 
to  have  a  tenant  f  The  estate  remains  in  the  surrenderor 
and  his  heirs  until  the  surrenderee  comes  in  to  be  ad- 
mitted. If  the  surrenderee  surrender  before  admittance^ 
he  conveys  no  estate  of  which  a  Court  of  law  can  take 
cognizance.  So  if  such  surrenderee  devise  before  ad- 
mittance.] The  writ  does  not  state  that  the  claimant  is 
heir  at  law  of  the  estate.  [Bay ley,  J »  It  alleges  that 
Flitcrofi  died  seised,  and  that  Walmsley  is  heir  accord- 
ing to  the  custom,  upon  which  the  law  says  that  he  is 
heir  of  the  estate.]  He  is  not  heir  at  law  of  this  estate,  . 
but  he  is  entitled  under  the  intermediate  devise.  [Parke,  J. 
The  estate  must  be  taken  to  descend,  until  the  contrary 
be  shewn.]    The  mere  neglect  of  the  tenants  for  life  to 
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come  in  does  not  affect  the  rights  of  these  parties.    The 
Court  will  not  say  that  the   lord  shall  have  a  tenant, 
V,  although  he  has  no  right  to  refuse  to  admit  the  proper 

W^"^^-      tenant. 

Long,  in  reply,  M'as  stopped  by  the  Court. 

Lord  Tenterden,  C.J. — By  the  common  law  the 
estate  is  in  the  surrenderor  and  his  heirs  until  the  sur- 
renderee comes  in  to  be  admitted.  Here  the  estate  de- 
scended subject  to  the  right  of  the  appointees  to  come 
in  and  claim  admittance.  When  they  declare  that  they 
will  not  come  in,  that  obstacle  is  removed.  If  the  effect 
of  the  deeds  were  to  shew  that  the  devisees  were  taking 
a  benefit  under  the  will,  and  that  a  loss  accrued  to  the 
lord  by  the  arrangements  made  between  these  parties, 
the  lord  must  proceed  in  another  way.  We  have  only  to 
see  whether  the  heir  has  a  right  to  be  admitted. 

Bayley,  J. — The  Court  is  bound  to  look  to  the 
legal  title.  The  lord  has  a  right  to  have  a  person  in 
whom  the  legal  estate  is,  admitted  on  the  roll,  and  that 
person  has  a  right  to  be  admitted.  The  estate  is  in  the 
surrenderor  and  in  his  heirs  until  the  devisee,  who  is  the 
surrenderee  designated  by  the  will,  comes  in.  Until  he 
comes  in,  the  estate  is  in  the  heir,  who  now  claims  to  be 
admitted,  not  in  respect  of  his  reversion,  but  in  respect 
of  his  immediate  estate.  Flitcroft  died  seised,  therefore 
the  estate  descended.  The  heir  may  bring  trespass  ; 
which  shews  that  the  estate  descends  upon  him.  Except 
as  against  the  lord,  the  heir  would  have  the  whole  estate 
in  him.  The  admittance  is  for  the  benefit  of  the  lord. 
The  lord  cannot  seize  or  make  proclamations,  except 
for  the  purpose  of  placing  himself  in  a  situation  to  do 
what  the  mandamus  requires,  and  it  is  only  when  he  has 
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80  done  that  be  will  be  entitled  to  the  fines.  My  only  18^9. 
doubt  was,  whether  the  heir  could  obtain  a  mandamus,  ^  j^^ 
because  the  right  of  possession  was  in  him  before.     But  v* 

that  doubt  is   removed   by   the    case   of   Rei  v.    The 
Brewers*  Company  (a). 

LiTTLEDALE,  J. — I  am  of  the  same  opinion.  It  is 
not  necessary  to  consider  what  fines  the  lord  is  entitled 
to  receive.  If  this  is,  as  has  been  insinuated,  a  scheme 
and  contrivance  to  do  that  which  the  law  does  not  sanc- 
tion in  defeating  the  claim  of  the  lord  to  new  or  greater 
fines,  the  lord  must  have  his  remedy  either  by  action 
or  by  bill  in  equity.  Here  the  legal  estate  is  to  be  con- 
sidered as  if  it  were  a  case  of  ejectment.  It  is  the- same 
thing  whether  the  surrenderor  makes  a  will  or  not ;  and 
it  is  clear  that  if  the  surrenderor  die  without  making  a 
will,  the  estate  descends  to  the  heir.  If  the  life  estates 
created  by  the  will  be  disclaimed,  it  is  the  same  thing  as 
if  they  had  never  been  limited.  In  some  manors  the 
custom  requires  that  the  presentment  be  made  at  the  next 
Court;  in  others,  that  it  be  presented  within  the  year. 
The  situation  of  the  parties  is  the  same  as  if  the  ap- 
pointees had  not  chosen  to  come  to  the  next  Court,  or 
at  the  Court  at  which  they  were  entitled  to  be  admitted^ 
except  that  the  disclaimer  makes  the  case  still  stronger* 
The  effect  of  the  disclaimer  is  to  place  the  parties  in  the 
same  situation  as  if  no  devise  had  been  made. 

Parke,  J. — I  am  of  the  same  opinion.  The  question 
lies  in  the  narrowest  possible  compass.  Not  a  single 
authority  has  been  cited  to  impugn  the  grounds  upon 
which  this  writ  was  obtained.  Upon  the  death  of  the 
surrenderor  the  estate  descended  to  the  heir,  who  has  a 
right  to  a  mandamus  to  admit  him,  he  taking  his  chance 

(a)  4  D.  &  R.  492;  3  B.  &  C.  172. 
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whether  the  devisee  will  apply  to  be  admitted.  Any 
difficulty  is^  however^  removed  by  the  disclaimer  of  the 
devisees ;  though  I  think  that  without  a  disclaimer  the 
heir  would  have  been  entitled  to  be  admitted.  If  a 
fraud  has  been  practised  upon  the  lord,  he  has  his 
remedy  in  another  shape  (a). 


(a)  A  manor  is  commonly  said 
by  the  text  writers  to  consist  of 
demesnes  and  services.    This  is 
rather  a  statement  of  some  of 
the  incidents  of  a  manor,  than  a 
strict  legal  definition.    On    the 
other  hand,  persons  who  are  not 
lawyers  frequently  comprehend 
under  the  term  manor,  circum- 
stances which  liave  no  necessary 
connection  with  this  species  of 
estate.    Thus  the  right  to  wastes 
within  the  district  over  which 
the  manor  extends,  is  frequently 
called  a  manerial  right ;  though 
the   right  of  the  lord   to  such 
wastes,  where  there  has  been  no 
actual  possession,  rests  merely 
upon  the  presumption  that  they 
belong  to  the  lord  as  the  present 
owner  of  the  demesnes,  and  as 
the  ancient  owner  of  the  tene- 
mental lands,    by  which    these 
wastes    are    surrounded.      The 
same  presumption  would  arise  in 
favour  of  any  other  owner  of 
an  extensive  district   enclosing 
wastes.    So,  the  seigniory  of  co- 
pyholds is  frequently  an  incident 
to  a  manor ;  but  there  are  many 
manors  in  which  this  species  of 
tenure  does  not  appear  to  have 
ever  existed,  and  still  more  in 
which  it  has  been  long  extinct; 
and  though  no  copyholds  uncon- 
nected with  a  manor  exist  at  the 


present  day,  the  custom  of  demis- 
ing by  the  lord's  rolls  appears  to 
have  formerly  been  common  to 
every  lord  who  had  demesnes 
which   were   held  in  villenag^. 
So,   the  right  to  have  a  Court- 
Leet  is  a  royal  franchise,  under 
which  the  grantee  holds  a  court 
of  criminal  jurisdiction  in  the 
king's  name,  over  the  resiants 
(residents)    within   a  particular 
district.    This  privilege  may  be 
granted  to  persons  who  are  not 
lords  of  manors;  and  where  the 
grantee  has  a  manor,  the  limits 
of  the  manor  and  of  the  leet  are 
not  necessarily  co-extensive.  So, 
except  in  the  case  where  a  grant 
of  free  warren  or  free  chase  is 
annexed  to  a  manor,  the  lord 
has  no  other  privilege  in  respect 
of  game,  than  the  power  given 
by  modern  statutes  of  appoint- 
ing a  gamekeeper.     With  this, 
however,  is  frequently  confound- 
ed the  advantage  derived   from 
the    presumption  of  ownership 
over  extensive  wastes,  which  has 
already  been  shewn  to  have  no 
necessary  connection  with  mo- 
nerial  rights.      A  correct  legal 
definition  of  a  manor,  the  terms 
of  which  nothing  can  be  added 
to  or  taken  from,  it  would  be 
difficult,  if  not  impossible,  to  find 
in  our  text  writers.    An  attempt 
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'  to  supply  this  apparent  omission 
may  not  be  considered  to  be  mis- 
placed. Anumor  consUts  afde" 
mesnes  and  an  appendant  mesne 
teigniory  averjreeholdert,  guali" 
fiedy  in  respect  of  quantity  of 
estate,  and  ti^fficient,  in  point  of 
numbers,  to  constitute  a  Court' 
Baron. 

Formeriy  there  could  be  no 
manor  without  a  mansion-house 
(manerium,  manoir)  at  which 
the  services  were  due  and  might 
be  tendered  and  from  which  this 
peculiar  species  of  estate  derived 
its  appellation  (Maseres,  Historiae 
Anglicanse  Selecta  Monumenta^ 
256,  n.)  At  the  present  day  the 
demesnes  may,  and  very  fre- 
quently do,  consist  entirely  of 
land;  and  there  may  be  a  good 
legal  manor,  although  the  man- 
sion-house, or  the  spot  on  which 
it  stood,  (usually  described  as 
the  scite  (site)  of  the  manor,) 
have  been  aliened  from  the 
manor;  (and  see  Winter  v.  Looe- 
day,  &  Mod.  382;  Owen, SI;  4 
Inst.  268;)  or  it  cannot  be  now 
shewn  that  any  mansion  ever 
existed  on  the  land;  though  it 
would  seem  that  no  estate  could 
ever  have  acquired  the  name  of 
a  manor  without  possessing  a 
mansion-house  on  the  demesnes. 
Before  the  statute  of  Quia  emp- 
tores  terrarum,  18  Edw,  I.  cap. 
1  &  2,  when  seigniories  might  be 
created  at  pleasure  by  unlimited 
sub-infeudntions,the  existence  or 
the  non-existence  of  a  seigniory 
at  any  particular  period  would 
be  an  immaterial  circumstance 
in  comparison  with  the  ]ord*s 
mansion,  by  services  to  be  per* 


formed  or  tendered,  at  which 
the  subtenure  was  distinguished. 
And  see  Plowd.  169;  Fulb.  Par. 
18  a,  b;  Maseres,  Hist.  Angl. 
Sel.  Monumenta,  255  n.;  Appen- 
dix to  3d  Report  of  the  Common 
Law  Commissioners,  B.  20. 

The  demesnes  are  an  integral 
and  necessary  part  of  Uie  manor; 
for  if  the  lord  alien  all  the  de- 
mesnes, his  remaining  estate  will 
not  be  a  manor,  but  a  seigniory 
in  gross,  a  species  of  estate  very 
common  in  the  earlier  periods  of 
our  legal  history,  but  now  prac- 
tically almost  unknown  in  Eng- 
land, though  still  subsisting,  in  a 
somewhat  similar  form,  under  the 
name  of  superiorities,  in  Scot- 
land (a). 

The  demesnes  are  those  lands 
of  which  the  lord  is  seised,  whe- 
ther they  are  in  his  own  occu- 
pation, or  in  that  of  fiis  tenants 
at  wiU,  or  for  years.  Of  these 
the  former  have  either  a  custom- 
ary estate,  as  holding  at  the  will 
of  the  lord,  according  to  the  cus- 
tom of  the  manor,  or  they  have  a 
common  law  estate,  holding  at 
the  will  of  both  lessor  and  lessee. 
The  tenancy  for  years  is,  in  mo- 
dem times,  usually  a  common 
law  estate,  though  in  the  asses- 
sionable  manors,  parcel  of  the 
duchy  of  Cornwall,  customary 
estates  for  years  are  still  subsists 
ing.  (jRoiee  V.  Brendan,  3  M.&R. 
133,  143  b.,  243,  310,  311,  313, 
314,  315,  316,  318,  326,  357, 
358,  362,  363;  Mann.  Excheq. 
Pract.  2d  edit.  357,  n.)  If  the 
lord  of  a  manor  were  to  make  a 

(a)  The  French  >i«/f  en  Vair. 
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gift  in  tail  or  a  lease  for  life,  of 
all  the  demesnes,  there  would, 
diiriog  the  continaance  of  the 
particular  estate,  be  no  demesnes 
within  the  manor.  The  services 
of  the  freeholders  of  the  Court 
Baron  would  not  be  appendant 
to  the  demesnes,  but  to  the  re- 
version of  these  demesnes  ei- 
pectant  upon  the  determination 
of  the  particular  estate.  During 
the  continuance  of  this  state  of 
things  it  would  seem  that  the 
lord  would  have,  not  a  manor, 
but  a  double  seigniory  in  gross, 
one  in  respect  of  the  donees  in 
tail  or  lessees  for  life,  the  other 
in  respect  of  the  ancient  freehold 
tenants  of  the  manor.  And  see 
Hartop  V.  Tuck,  Hetl.  14;  Brace" 
bridge  v.  Coote,  Plowd.  492,  b. 

To  constitute  a  manor  there 
mnst  not  only  be  demesnes,  but 
also,  appendant  thereto,  a  seig- 
niory over  freeholders.  And  this 
must  be  a  mesne  seigniory  (a) ; 
since  no  freeholder,  holding  in 
capite,  can,  in  respect  of  the  same 
freehold,  hold  of  a  manor;  and,  i 
eonverio,  the  king  cannot,  jure 
corona,  be  lord  of  a  manor  (6). 
These  freeholders,  we  have 
seen,  constitute  the  curia  ba- 
ronum,  the  word  baron  having 
been  formerly  synonimous  with 
freeholder(c).  In  order  to  deter- 
mine that  a  particular  district 
constitutes  a  manor,  it  must  be 

(a)  2  lost.  501. 

<6)  Ettwick't  case,  12  Co.  Rep. 
136. 

(c)  In  Germany  barons  by  te- 
nure, and  in  later  times,  same  of  the 
titular  barons,  are  called  free  lords, 
jTeyherren» 


ascertained  that  a  person  seised 
of  land  within  that  district  is  also 
seised  of  the  services  of  two  or 
more  other  freeholders  of  iohe* 
ritance  within  the  same  district, 
and  that  the  seisin  of  the  land 
and  the  seisin  of  the  services  of 
the  freeholders  have,  for  any 
thing  that  can  be  shewn  to  the 
contrary,  been  united  ever  since 
the  statute  De  Preerogativft  Re- 
gis, if  the  land  be  holden  imme- 
diately of  the  crown,  or  since  the 
statute  of  Quia  emptores,  if  the 
land  be  holden  of  a  subject. 

In  honors,  or  very  extensive 
manors,  a  distinction  appears  to 
have  been  drawn  between  the 
greater  and  the  lesser  barons,  the 
former  only  being  acknowledged 
as  the  pares  curiae.  The  Isle  of 
Wight  was  granted  by  King  Ste- 
phen to  W.  de  Redvers,  and  was 
surrendered  by  his  descendant, 
Isabella  de  Fortibus,  to  King 
Edward  I.  in  1293.  During  the 
150  years  that  this  honor  was 
in  the  hands  of  a  subject,  the 
freeholders  holding  immediatelj 
under  the  lord  of  the  island,  owed 
suit  and  service  at  the  lord's  court. 
Those  tenants  however  only  were 
summoned  who  held  to  the  extent 
of  a  knight's  fte(d).  Hence  the 
Court  was  not  simply  Curia  Ba- 
ronum,  but  Curia  Militum;  and 
it  still  exists  (e)  by  the  name  of 
the  Knighten  Court;  the  suitors 
being  those  who  hold  of  the  kin^ 

(d)  Knight's  fees  were  usnally 
either  manors  or  seigniories  in  gross, 
T.  16  £.  3,  Inner  Temple,  MS. ;  M. 
17£.3,  fo.  8,  pi.  10. 

(e)  Now  held  within  the  borough 
of  Newport,  but/or  the  whole  island. 
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as  of  his  castle  of  Carisbrook, 
(the  manerium  of  the  island)  to 
the  value  of  20/.  per  annum  (a). 
It  does  not  appear  that  the  ma- 
chinery of  these  Courts  has  pro- 
ceeded so  far  as  to  allow  of  the 
lesser  barons  appearing  by  a  se- 
lect portion  of  their  number,  as 
in  the  Great  Court-Baron  of  the 
realm. 

So  much  importance  attached 
to  the  possession  of  a  mansion- 
house,  at  which  the  services  of 
tenants  might  be  rendered,  that 
a  villein  who  had  a  mansion  upon 
his  villenage,  might  grant  portions 
of  his  villenage  to  be  holden  of 
him  as  of  his  manerium.  The 
estate  of  the  grantor,  consisting 
of  this  mansion-house  and  the 
ungranted  portions  of  the  ville- 
nage, in  demesne,  and  of  the  ser- 
vices of  the  granted  portions  of 
the  villenage,  was  called  a  custoni' 
an/  manor  (6).  See  Sir  Henry 
NevilTs  c?isey  11  Co.  Rep.  17; 
Moore  v.  Goodgame,  Cro.  Jac. 
397;  Rex  v.  Stanton,  ib.  259; 
Hex  V.  Staffer  Ion,  1  Bulstr.  54. 

It  has  been  said  {Morris  v. 
Smith,  Cro.  El.  38,arg.;  Shower, 
142,  arg.)  that  the  king  cannot, 
at  this  day,  create  a  manor.  And 
this  is  perfectly  true;  because  the 
king  never  could  create  a  manor. 

(a)  From  the  documents  prodac- 
ed  at  the  trial  of  the  case  of  Mayor, 
^c.  of  Newport  v.  Saundert,  Win- 
chester Sprine  Assizes,  1832,  cor. 
Park,  J.  And  see  Sir  R.  Worsley's 
History  of  the  Isle  of  Wight 

(6)  Another  species  of  customary 
manor  might,  and  may  still,  be  cre- 
ated by  a  grant  or  a  demise  to  a 
stranger  of  the  seisniory  of  all  the 
copyholds,  or  of  aU  the  copyholds 
within  a  certain  district.  4  Co.  Rep. 
26,7. 


If  before  the  statute  De  Prseroga- 
ink  Regis  the  king  had  granted 
land  to  A.,  the  grantee  might 
have  sub-in feoffed  B.,  C>»  D.,  E., 
and  F.  of  parcels  of  the  land,  re- 
taining the  rest  in  his  own  hands, 
or  in  the  hands  of  his  tenants  for 
years  or  at  will.  A.  would  then 
have  had  a  manor ;  but  this  manor 
could  not  be  said  to  be  created 
by  the  crown,  as  the  king  could 
not  create  the  sub-tenure,  by 
which  the  manor  was  constituted. 
So,  since  the  statute  De  Prsroga- 
tivft  Regis,  if  the  crown  grant  land 
to^.,  and  either  at  the  time  of  the 
grant  or  subsequently,  license  A. 
to  sub-infeofF  B.,  C,  D.,  E.  and 
F.,  of  parcel  of  the  crown  grant, 
the  effect  would  be  the  same  as 
before  the  statute,  that  statute 
making  no  other  alteration  in 
the  law  than  imposing  the  neces- 
sity of  obtaining  a  licence  for  sub- 
infeudation. Even  in  land  which 
not  being  field  immediately  of  the 
crown,  falls  within  the  provisions 
of  the  statute  of  Quia  Emptores, 
there  appears  to  be  no  other  ob- 
stacle to  the  creation  of  a  new 
manor  than  the  necessity  of  ob- 
taining the  licence  as  well  of  the 
crown  as  of  all  intervening  lords. 
Thus  Lord  Coke  says,  (2  Inst. 
501,)  "  these  general  words  ita 
tamen  quodfeoffatw  teneat  terram 
illam  sen  tenementum  illud  de  ca- 
pitali  domino  feodi  illius  have  a 
tacit  exception,  viz.  unless  all  the 
lords,  mediate  and  immediate, do 
assent  thereunto,  for  quilibet  re- 
nunciare  potest  beneficio  juris  pro 
se  introductoJ^  (And  see  Co.  Litt. 
99,  d.)  The  language  of  the  stat. 
De  Prxrogativft  Regis  is,  *^  nullus 
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qui  teneat  de  Bege  in  capiU  per 
tervicium  milUare  poterit  aUenare 
nuyorem  partem  terrarutn  tuantm, 
iia  quod  residuum  non  sufficiat  ad 
faciendum  inde  serviciumy  sine 
LTCENTTA  AEGIS.*'  In  the  printed 
statutes  the  following  words  are 
added,  which  evidently  form  no 
part  of  the  act.  "  Sed  fioc  non 
consuevit  intelUgi  de  membris  et 
particulis  terrarum  earundemJ* 
It  seems  also  to  be  questionable 
whether,  as  the  language  of  the 
statute  De  PraerogativiL  Regis  is 
"  qui  tenet  de  Rege  in  capite  per 
servicium  militare,^  its  provi- 
sions are  not  become  inopera- 
tive by  the  abolition  of  military 
tenures.  If  so,  then,  inasmuch  as 
the  statute  of  Quia  Emptures 
does  not  extend  to  lands  holden 
in  capite,  but  speaks  of  the 
"  emptores  terrarum  et  tenemento^ 
rum  defeodis  m  agnatum  et  alio' 
rum  dominorum,  in  prajudicium 
eorundem^  (a)  it  will  follow  that 
a  freeholder  holding  in  capite 
may  at  this  day,  without  licence, 
make  a  sub-infeofTment  or  grant 
land  in  fee  simple  to  be  holden 
of  himself,  as  he  undoubtedly 
may  do  with  the  licence  of  the 
crown,  under  the  express  provi- 
sions of  the  statute  De  Praeroga^ 

(a)  And  see  1  Tho.  Co.  Litt. 
527,  n.  (I.);  2  Tho.  Co. Litt. 211, 
n.  (A.) 


tiv&  Regis,  if  the  land  be  holden 
in  capite,  or  with  the  licence  of 
the  lords  mediate  and  immediate, 
under  the  implied,  or,  as  Lord 
Coke  calls  it,  the  tacit  exception 
in  the  statute  of  Quia  Emptores, 
where  the  lands  are  holden  of  a 
subject.  Holmes  v.  Hanks,  12 
Mod.  494.  The  position  ot  Mr. 
Baron  Maseres  (Hist.  Angl.  Sel. 
Mon.  256,  n.)  and  of  others 
(Morris  v.  Smith,  Cro.  £1.  38, 
39 ;  Marsh  v.  Smith,  1  Leon.  S6) 
that  ^*  it  has  been  impossible  to 
create  a  new  manor  ever  since 
1290,'*  appears,  therefore,  to  be 
expressed  too  generally.  It  is 
said  indeed  in  an  original  case  in 
Brooke,  (Bro.  Abr.  Compris,  pi. 
31,)  to  have  been  held  in  S3  H.  8, 
that  a  man  cannot  create  a  manor 
by  granting  estates  tail  to  hold  by 
service  of  suit  of  court,  because  a 
court  cannot  be  but  by  continu- 
ance cujus  contrarium,  Sfc;  but  a 
Court-Baron  appears  to  be  inci- 
dent to  tenure  at  common  law, 
requiring  neither  grant  nor  pre- 
scription to  uphold  it.  Bex  y, 
Stafferton,  1  Bulst.  54;  SX.  per 
nomen  Rer  v.  Stanton,  Cro.  Jac. 
S60;  Brown  v.  Goldsmith,  F. 
Moore,  870;  Pell  v.  Sowers,  Noy, 
20;  Co.  Litt.  58,  a. ;  S  Inst.  43  ; 
Maseres,  Hist.  Angl.  Sel.  Mon. 
S56,  n. 
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ADMITTANCE. 
See  Copyholder. 

ACQUITTAL. 

See  Record  of  Acquittal. 

AFFIDAVIT. 

See  Evidence^   2,  4,  5,  6. — Jus- 

TICESy    1. 

APPEAL. 

See  Practice,  1,  2,  3. 

1.  An  appeal  against  a  poor  rate,  on 
the  ground  that  A.  is  improperly 
omitted,  cannot  be  heard  unless 
notice  of  the  appeal,  and  of  the 
ground  of  it,  have  been  given  to  A. 
Rex  V.  Brooke,  T.  10  G.  4. 

Page  433 

APPRENTICE. 

See  Covenant,  1. — Settlemeitt  by 
Apprenticeship. 

ARREST. 

See  Constable, — Malicious  Inju- 
ry, 2. — Notice  of  Action,  1. 

1.  A  British  subject,  arrested  abroad, 
under  a  warrant  upon  an  indict- 


ment for  a  misdemeanor i  brought  in 
custody  to  England,  and  there 
committed  to  prison,  is  not  entitled 
to  be  discharged.  Ex  parte  Scott^ 
E.  10(7.4.  Page  SOS 

ARSON. 
See  Indictment,  2,  S,  4,  8. 

ASSAULT. 

See  Riot,  2.— Select  Vestry,  2. 

Cutting  off  the  hair  of  a  pauper  in 
a  poor  house  by  force  and  against 
her  will,  is  an  assault;  and  evidence 
that  it  was  done  maliciously,  is 
admissible  in  an  action  to  increase 
the  damages.  Forde  v.  Skinner^ 
H.  9&10G.  4.  294 

ASSISTANT  OVERSEER. 

See  Settlement  by  Office. 

1.  An  assistant  overseer  appointed 
under  the  statute  59  Geo,  3,  c.  12, 
is  within  the  statute  17  Geo,  2,  c. 
3,  and  liable  to  a  penalty  for  not 
producing  the  rate  to  an  inhabitant 
when  lawfully  demanded,  if,  by  his 
appointment,  he  be  authorised  to 
take  care  of  the  poor,  or  have  a 
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limited  authority  to  have  the  legal 
custody  of  the  rate.  Edwards  v. 
Bennett,  H.  9  &  10  G.  4.  Page  1 89 
2.  A  declaration  for  penalties  under 
the  statute  17  Geo.  2,  c.  S,  alleged 
that  the  defendant  was  an  assistant 
overseer,  that  a  rate  was  duly  made 
&c.,  and  that  the  plaintiff,  an  inha- 
bitant, &c.,  at  a  reasonable  time, 
demanded  an  inspection  of  the  rate, 
and  tendered  Is. ;  and  that,  al- 
though the  defendant,  as  such  as- 
sistant overseer,  had  the  rate  in  his 
possession,  he  refused  to  produce 
it ;  whereby,  &c.  ; — Heldt  after 
verdict,  that  it  was  sufficient^  be- 
cause the  allegation,  that  the  de- 
fendant was  an  assistant  overseer, 
could  only  be  proved  by  tlie  pro- 
duction of  his  appointment,  in 
which  his  duties  must  be  specified ; 
and  unless  it  had  appeared,  from 
the  appointment^  that  he  had  a 
general  authority  to  take  care  of 
the  poor,  or  a  limited  authority  to 
have  the  legal  custody  of  the  rate, 
the  judge  would  have  directed  the 
jury  to  fiod  a  verdict  for  the  de- 
fendant.    Id.       "  Ibid. 

BAPTISM. 

See  Evidence,  S, 

BASTARD. 

See  Settlement,  bjf  Birth. 

CANALS. 

See  Poor   Rate,  4. — Tithes,  2. — 
Tolls,  1. 

By  the  Oxford  Canal  act,  the  pro- 
prietors were  authorised  to  take  a 
mileage  tonnage  for  coals  and  other 
goods,  excepting  coals  for  two 
miles,  in  respect  of  which  the  pro- 
prietors of  the  Coventry  Canal 
were  authorised  to  take  all  dues 
payable  under  that  act  for  all  coals 
carried   from   the   Oxford    Canal 


CANALS. 

within  those  two  miles.  By  the 
same  act  the  proprietors  of  the 
Oxford  Canal  were  authorised  to 
take  all  dues  payable  under  the 
Coventry  Canal  act,  for  all  goods, 
except  coals,  carried  upon  the 
Oxford  Canal,  and  afterwards  upon 
the  Coventry  Canal,  within  three 
miles  and  a  half  of  the  point  of 
junction  of  the  two  canals.  That 
point  of  junction  was  in  parish  F., 
which  contained  one  mile  nine  hun- 
dred and  sixty-three  yards  of  the 
Oxford  Canal,  part  of  the  two 
miles  before  mentioned,  and  two 
miles  and  a  quarter  oT  the  Coventry 
Canal,  part  of  the  three  miles  and 
a  half  before  mentioned.  By  the 
Grand  Junction  Canal  act,  reciting 
that  that  canal  might  be  injurious 
to  the  proprietors  of  the  Oxford 
Canal,  and  that  compensation  should 
be  made  to  them  for  such  injury, 
they  were  authorised  to  take  2s.  9d. 
per  ton  for  all  coals  passing  from 
the  Oxford  Canal  into  the  Grand 
Junction  Canal,  without  regard  to 
the  distance  they  might  pass  on  the 
Oxford  Canal ;  and  4s.  4td.  per  ton 
for  all  other  goods  passing  from 
any  canal  into  the  Oxford  Canal, 
and  from  thence  into  the  Grand 
Junction  Canal,  or  vice  versd,  with- 
out regard  to  the  distance  they 
might  pass  on  the  Oxford  Canal: — 
Held,  that  the  proprietors  of  the 
Oxford  Canal  were  ratable  in 
parish  F.  for  all  the  dues  received 
by  them,  in  the  proportion  in  which 
they  were  severally  earned  in  that 
parish,  but  that,  in  fixing  the  rate, 
all  the  expenses  incurred  in  main- 
taining the  part  of  the  canal  situate 
in  that  parish  must  be  first  de- 
ducted from  the  total  amount  of 
dues  received.  Rex  v.  Oxford 
Canal  Company,  M.  10  G.  4. 

Page  588 


CONSTABLE. 

CHURCHWARDEN, 

See  Assault. — Mandamus. 

COAL  MINES. 
See  Poor  Rate,  6,  7. 

COMMITMENT. 

A  warrant  of  commitment  for  re-ex- 
amination for  an  unreasonable  time, 
as  for  fourteen  days,  is  wholly 
void ;  and  trespass  lies  against  the 
committing  magistrate,  though  he 
acted  without  any  indirect  or  im- 

S roper  motive.      Davis  v.  Capper, 
I.  10  G.  4.  Page  570 

CONFESSION. 

See  Counsel. — Evidence,  9,  10,  11, 
13,  14,  15,  17. 

CONSTABLE. 

See  Evidence,  11,  13,  14. — Notice 
OF  Action,  5,  6. 

1.  A  constable  is  justified  in  appre- 
hending a  person  charged  on  sus- 
picion of  felony,  if  he  have  reason- 
able or  probable  cause  to  believe 
that  the  party  charged  is  the  felon ; 
and  it  having  been  left  to  the  jury 
to  say  whether,  on  all  the  facts 
before  them,  they  thought  the  con- 
stable had  reasonable  ground  to 
suppose  that  the  party  charged 
was  guilty  of  felony,  and  whether 
they  would  have  acted  as  the  con- 
stable did : — Held,  that  this  direc- 
tion was  right  in  substance,  and 
that  the  constable  did  not  exercise 
an  undue  degree  of  coercion,  though 
he  apprehended  the  party,  a  female, 
at  night,  without  any  warrant,  and 
conveyed  her  to  prison  previously 
to  taking  her  before  a  magistrate. 
Dorw  V.  Russell,   H.  9  &  10  G.  4. 

2.  A  police  constable  is  not  justified 
under  10  G.  4,  c.  44,  s.  7,  in  laying 
hold  of,  pushing  along  the  high- 
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way,  and  ordering  to  be  off,  a 
person  found  by  him  conversing  in 
a  crowd  with  another,  merely  be- 
cause that  other  is  known  as  a 
reputed  thief.  Stocken  v.  Carter, 
T.  10  G.  4.  Page  498 

CONVICTION. 

See    Evidence,   2. — Game. — Smug- 

OLINO. 

COPYHOLDER. 
See  Descent. 

1 .  The  lord  of  a  manor  is  bound  to 
admit  the  customary  heir  of  a 
copyholder  in  fee,  although  there 
be  a  surrender  to  the  use  of  a  will, 
and  a  devise  by  the  surrenderor, 
there  being  no  claim  of  admittance 
on  the  part  of  the  devisee.  Rex 
V.  fVilson,  M.  10  G.  4.  617 

2.  So,  although  it  appear  (upon  the 
return  to  a  mandamus)  that  the 
non-claim  of  admittance  on  the 
part  of  the  devisee  is  the  result  of 
a  contrivance  between  him  and  the 
customary  heir  to  deprive  the  lord 
of  the  fine  which  would  be  payable 
upon  the  admittance  of  the  aevisee. 
Id.  Ibid. 

CORONER. 

It  is  the  duty  of  a  coroner  in  a  case  of 
death  occurring  in  a  pugilistic  en- 
counter, to  examine  a  surgeon  as 
to  the  cause  of  the  death.  Rex  v. 
Quinch,  T.  lOG.  4.  519 

CORPORATION. 

See  Office,  1. — Quo  Warranto. — 
Settlement  bt  Estate,  4. 

COSTS. 

See  Covenant,  1. — Justices,  5. 

Where  an  indictment  for  felony  is 
removed  by  certiorari,  and  tried  at 
nisi   prius,  neither    the  judge  at 
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nisi  prius  nor  this  Court  has  autho- 
rity to  award  costs  to  the  prose- 
cutor under  7  G,  4,  c.  64,  s.  22, 
whether  the  indictment  be  removed 
by  the  prosecutor  or  the  prisoner. 
Rex  V.  Exeter^  Treasurer  of  the 
County  of.M.lO  G,  4.   Page  606 

COUNSEL. 

In  opening  a  case  of  felony,  the  coun- 
sel for  the  prosecution  should  not 
state  particular  expressions  sup- 
posed to  have  been  used  by  the 
prisoner^  nor  the  precise  words  of 
a  confession,  but  only  the  general 
effect  of  what  the  prisoner  said. 
Rex  V.  Swatkins,  T.  10  G.  4.  510 

COVENANT. 
See  Master  and  Servant,  1. 

1.  A  covenant  by  lessee  with  lessor, 
his  heirs  and  assigns,  to  indemnify 
the  overseers  for  the  time  beins 
of  the  parish  in  which  the  demised 
premises  are  situate,  from  all  costs 
and  charges  by  reason  of  lessee's 
taking  an  apprentice  or  servant, 
who  may  thereby  gain  a  settle- 
ment in,  or  become  chargeable  to 
the  parish,  is  valid.  fFalsh  v. 
Fussell,  H.  9  &  10  G.  4.  280 

2.  Such  a  covenant  is  personal,  and 
does  not  run  with  the  land,  and 
lessor's  executor  may  maintain  an 
action    for   a   breach  of  it.     Id. 

Ibid. 

CRIMINAL  INFORMATION. 

See  Justices,  5. 

DEPOSITIONS. 

See  Evidence,  4,  5,  15,  16. — Jus- 
tices, 1,  2. 

DESCENT. 

1.  In  the  case  of  a  devise  of  copy- 
hold surrendered  jto  the  use  of  the 


EVIDENCE. 

will,  the  estate  descends  upon  the 
heir,  subject  to  the  contingency  of 
being  devested  by  the  admittance 
of  the  devisee.  Rex  v.  Wilson^ 
M.  10  G.  4.  PageQll 

2.  No  disclaimer  by  the  devisee, 
therefore,  is  necessary  to  vest  the 
estate  in  the  heir.     Id.  Ibid. 

3.  A  copyhold  may  be  disclaimed  by 
parol,  or  by  other  matter  in  pays. 
Id.  Ilnd. 

DEVISE. 

See  Copyholder. — Descent. 

DEVISEE. 
See  Copyholder. — Descent. 

DISCLAIMER. 
See  Descent. 

DISPENSATION. 

What  shall  be  a  dissolution  of  a  con- 
tract of  hiring  and  service,  and 
what  a  dispensation  merely,  is  a 
question  of  fact  for  the  sessions. 
Rex  V.  Roxley,  Inhabitants  of. 
M.  10  G.  4.  554 

DISSOLUTION. 
See  Dispensation. 

EMBEZZLEMENT. 

The  halves  of  country  bank  notes, 
sent  in  a  letter,  are  goods  and 
chattels ;  and  the  person  who 
steals  or  embezzles  them  is  in- 
dictable for  the  larceny  or  embez- 
zlement. Rex  V.  Meady  T.  10 
G.  4.  504 

EVIDENCE. 

See  Assault. — Coroner. —  Forci- 
ble Entry,  2. — Hundred,  2,  3. 
— Indictment,  1,3. — Indictment, 
Copy  of. — Select  Vestry,  2.— 
Settlement,  by  hiring  and  «er- 


EVIDENCE. 

vice,   1,   2,   5. — Settlement,   by 
renting  a  tenement,  2. 

1.  Parol  evidence  as  to  the  party  to 
whom  a  demise  is  made  is  not 
admissible  where  ^he  agreement 
for  the  demise  was  in  writing. 
Rex   V.    Rawdon,   Inliahitants    cf, 

'M.9  G.  4.  Page  44 

2,  A  defendant  brought  up  for  ludg- 
ment  after  being  convicted  oi  pub- 
lishing a  libel,  imputing  indictable 
offences  to  the  prosecutor,  cannot 
be  allowed,  in  mitigation  of  pu- 
nishment, to  read  affidavits  alleging 
the  truth  of  the  libel.  Rex  v. 
Hatpin,  /f.  9  &  10  G.  4.  63 

d.  A  baptism  cannot  be  proved  by 
a  minute  written  at  the  time  by 
the  parish  clerk,  nor  by  an  entry 
in  the  parish  register,  made  at  a 
subsequent  period  by  a  succeeding 
incumbent,  founded  upon  such  mi- 
nute. Doe  V.  Bray,  H.  9  &  10 
G.  4.  66 

4.  It  is  to  be  presumed  that  what  is 
stated  on  oath  before  a  magistrate 
is  taken  down  in  writing ;  and 
parol  evidence  of  such  a  statement 
is  not  receivable,  unless  it  be  first 
shewn  that  it  was  not  so  taken 
down.  Phillips  v.  Wimhurn,  H, 
9  &  10  6?.  4.  205 

5.  A  prisoner  being  under  examina- 
tion before  a  magistrate,  on  a 
charge  of  felony,  a  statement  was 
made  in  his  presence  by  the  soli- 
citor for  the  prosecution,  which 
the  witness  called  to  prove  it  said, 
he  believed  had  been  taken  down 
in  writing  : — Held,  that  parol  evi- 
dence of  the  statement  was  not 
admissible  on  the  trial  of  the  pri- 
soner. Rex  V.  Hollingshead,  H. 
9  &  10  G.  4.  299 

6.  Production  of  the  affidavit  filed 
at  the  Stamp  Office,  and  of  a  news- 
paper corresponding  with  that 
therein  mentioned,  is  sufficient 
proof  of  publication,  in  an  action 
or  indictment  against  the  proprie- 
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I      tor  for  a  libel.    Mayne  v.  Fletcher, 
E.IO  G.  4.  Page  356 

7.  Relief  given  by  one  parish  to  a 
pauper  residing  in  another,  is  primd 
facie  evidence  of  his  being  settled 
in  the  relieving  parish  ;  but  though 
the  sessions  may  properly  act  upon 
such  evidence,  they  are  not  bound 
to  do  so.  Rex  v.  Yarwell,  Inha* 
bitants  of,  T.  10  G.  4.  394 

8.  An  unsuccessful  search  for  the 
appointment  of  overseers  in  1802, 
made  in  the  parish  chest,  and 
among  the  papers  of  B,  deceased, 
who  had  acted  as  executor  to  A,, 
who  had  acted  as  overseer  in  that 
year,  is  sufficient  primd  facie  evi- 
dence of  the  loss  of  the  appoint- 
ment, to  let  in  parol  evidence  of 
its  contents,  without  producing 
the  probate  of  the  will  of  A.  or  of 
B,  Rex  V.  Witherly,  Inlwhitants 
of,  T.IOG.  4.  438 

9.  If  an  indictment  against  a  receiver 
state  the  principal  felony  to  have 
been  committed  by  A,,  whatever 
would  have  been  evidence  of  the 
principal  felony  to  convict  A.,  is 
receivable  to  prove  this  allegation 
on  the  trial  of  the  receiver,  but  is 
not  conclusive.  Therefore,  if  A, 
confessed  the  principal  felony,  that 
confession  is  admissible  on  the 
trial  of  the  receiver,  to  prove  the 
commission  of  the  principal  felony. 
Rex  V.  Blick,  T,  10  G.  4.        490 

10.  A  girl  was  charged  with  ad- 
ministering poison,  with  intent  to 
murder.  The  surgeon  said  to  her, 
"  You  are  under  suspicion  of  this, 
and  you  had  better  tell  all  you 
know."  After  this  she  made  a 
statement  to  the  surgeon  : — Held^ 
that  that  statement  was  not  ad- 
missible in  evidence.  Rex  v.  King- 
ston,  T.IOG.4.  492 

11.  Any  person* s  telling  a  prisoner 
that  it  will  be  better  for  him  to 
confess,  will  exclude  a  confession 
made  to  that  person,  although  that 

X  X 


64S 


EVIDENCE. 


person  was  not  in  any  authority 
as  prosecutor,  constable,  or  the 
like.     Rex  v.  Dunn,   T.   10  G.  4. 

Page  507 

12.  On  an  indictment  for  poaching, 
it  was  proposed  to  shew  that,  on 
the  occasion  in  question,  the  pro- 
secutor's gamekeeper  lost  his  coat, 
which  was  found  in  the  prisoner's 
house.  There  was  an  indictment 
against  the  prisoner  for  stealing 
the  coat : — Held,  that  this  evidence 
was  inadmissible,  unless  the  pro- 
secutor consented  to  an  acquittal 
on  the  indictment  for  the  larceny. 
Rex  V.  Wesiwood,  T,  10  G.  4.    509 

13.  A  prisoner  was  in  the  custody 
of  A,,  a  constable.  B.,  another 
constable,  coming  into  the  room, 
A.  left  it,  and  the  prisoner  imme- 
diately made  a  confession  to  -B; — 
Held,  that  if  the  prisoner  was  in 
custody  as  an  accused  party,  A, 
must  be  called  to  prove  that  he 
had  held  out  no  inducement  to  the 
prisoner  to  confess,  before  the  con- 
fession made  to  B,  was  receivable 
in  evidence ;  but  if  the  prisoner 
was  not  then  in  custody  on  any 
charge,  but  merely  detained  as  an 

-  unwilling  witness,  it  was  not  neces- 
sary to  call  A.  Rex  v.  Swatkins, 
T.  10  G.  4.  510 

14.  If  a  prisoner  makes  a  confession 
to  a  constable,  who  takes  down 
what  he  says,  and  the  prisoner 
signs  it,  this  paper  will  be  read 
by  the  officer  of  the  Court.     Id. 

Ibid. 

15.  A  prisoner,  when  before  the 
committing  magistrate,  was  sworn 
by  mistake,  being  supposed  to  be 
a  witness.  As  soon  as  the  mistake 
was  discovered,  the  deposition 
which  was  begun  was  destroyed, 
and  the  prisoner  cautioned.     Afler 

V  this  he  made  a  statement : — Held, 
that  such  statement  was  receivable 
in  evidence.  Rex  v.  Webb,  T.  10 
G.  4.  51C 


FELONY. 

16.  If  a  prisoner  is  brought  before 
a  magistrate,  his  statement  ought 
not  to  be  taken  till  the  evidence 
against  him  is  gone  through,  and 
he  should  then  be  asked  if  he  has 
any  thing  to  say  in  answer  to  the 
charge.  Rex  v.  Fagg,  T.  10  G. 
4.  Page  517 

17.  The  captain  of  a  vessel  said  to 
one  of  his  sailors,  suspected  of 
having  stolen  a  watch,  **  That  un- 
fortunate watch  has  been  found, 
and  if  you  do  not  tell  me  who 
your  partner  was,  I  will  commit 
you  to  prison  as  soon  as  we  get  to 
Newcastle  ;  you  are  a  damned  vil- 
lain, and  the  gallows  is  painted  in 
your  face"  : — Held,  that  a  confes- 
sion made  by  the  sailor  afler  this 
threat,  was  not  receivable  in  evi- 
dence on  his  trial  for  the  felony. 
Rex  V.  Parratt,  T.  10  G.  4.     518 

EXECUTOR. 

See  Covenant,  2. — Evidence,  8. 

FELONY. 

See  Costs. — Embezzlement. — Post 
Office,  3. 

1.  Semhle,  that  stealing  brass  fixed 
to  tomb-stones  in  a  church-yard 
is  a  felony  within  7  &  8  6^.  4.  c. 
29,  s.  44.  Rex  v.  BUch,  T.  10 
G.  4.  490 

2.  If  a  person  has  a  threshing-ina- 
chine  taken  to  pieces,  he  expecting 
a  mob  to  come  and  destroy  it, 
and  the  mob  come  and  destroy  the 
different  parts  of  the  machine  when 
thus  separated — This  is  a  felony 
within  7  &  8  G.  4.  c.  30,  s.  4. 
Rex  V.  Mackerel,  T.\OG.  4.  495 

3.  A.  had  a  threshing-machine  work- 
ed by  water,  the  water-wheel  hav- 
ing been  put  up  for  the  sole  pur- 
pose of  working  this  machine^  and 
never  having  been  used  for   any 
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thing  else.  A,  fearing  the  destruc- 
tion of  the  machine  by  a  mob,  took 
it  down,  leaving  the  water-wheel 
standing.  The  prisoner  broke  the 
water-wheel :  —  Held,  a  felony, 
under  7  &'  8  G.  4.  c.  30,  s.  4 ; 
and  the  fact  that  A,  sometimes 
worked  the  machine  by  horses  will 
make  no  difference.  Rex  v.  Fidler, 
T.  10  G.  4,  Page  496 

FORCIBLE  ENTRY. 

1.  Upon  the  trial  of  an  indictment 
for  a  forcible  entry  or  detainer, 
under  8  H.  6,  c.  9,  or  21  /.  I,  c. 
15,  the  party  dispossessed  is  not  a 
competent  witness  for  the  prosecu- 
tion. Rex  V.  JVilliamSj  E.  10  G.  4. 

340 

2.  Nor  is  it  competent  to  the  defend- 
ant to  impeach  the  title  of  the  party 

'dispossessed.     Id,  Ibid. 

3.  Where  such  an  indictment  is 
brought  before  K.  B.  by  certiorari, 
that  Court  is  hound,  upon  convic- 
tion,   to   award    restitution.      Id. 

Ibid. 

FRIENDLY  SOCIETIES. 

1.  By  the  rules  of  a  friendly  society, 
twelve  persons  were  annually  chosen 
as  a  committee,  who  were  empower- 
ed to  settle  and  determine  all  griev- 
ances, differences,  and  disputes 
which  might  arise  relative  to  the 
affairs  of  the  society,  subject  to  an 
appeal  to  two  magistrates,  by  a 
party  grieved  ;  and  each  member 
was  to  pay  three  shillings  annually 
to  the  society's  medical  attendant. 
The  plaintiff,  who  bad  been  duly 
appointed  such  attendant,  was  dis- 
missed by  the  committee,  without 
any  previous  notice,  and  another 
person  appointed  in  his  stead,  but 
against  his  consent,  and  without 
any  meeting  of  the  members  at 
large.  Disputes  having  arisen  re- 
specting the   plaintiff's    dismissal. 


upon  an  application  by  the  com- 
mittee to  two  magistrates,  they  re- 
commended a  general  meeting  of 
the  society )  which  was  convened 
accordingly,  and  a  large  majority 
of  the  members  voted  for  the  plain- 
tiff, who  sued  the  stewards  of  the 
society  for  the  allowance  received 
from  the  members  for  his  services 
subsequently  to  bis  dismissal.  The 
jury  found,  that  the  committee  did 
not  act  bond  fide  in  dismissing  the 
plaintiff: — Held,  that,  as  such  dis- 
missal was  not  a  grievance  or  dis- 
pute within  the  jurisdiction  of  the 
committee,  the  plaintiff  was  en- 
titled to  recover  in  an  action  for 
money  had  and  received  ;  and  that 
the  stewards  were  not  bound  to 
pay  over  the  allowance  received 
from  the  members  to  the  person 
appointed  in  the  plaintiff*s  steady 
although  the  committee  ordered 
them  to  do  so.  Garner  v.  Shelley^ 
T,  10  G.  4.  Page  452 

2.  The  proceedings  upon  the  com- 
plaint of  a  member  of  a  friendly 
society  under  49  G.  3,  c.  125,  s. 
3,  must  be  all  before  two  justices 
resident  in  the  county  in  which  the 
society  is  held.  Sharp  v.  A  spinalis 
M.  10  G.  4.  558 

GAME. 

See  Evidence,  12. — Indictmknt,  1 1. 

An  unqualified  servant  going  out  with 
his  qualified  master,  and  shooting 
game  in  his  presence,  and  for  his 
use,  is  liable  to  a  penalty  under 
5  Ann,  c.  14,  for  keeping  and  using 
a  gun  to  kill  game.  Ex  parte 
Sylvester,  H.9&  \0G.4,         59 

HAWKERS  AND  PEDLARS. 

].  The  exemption  in  50  G.  3,  c.  41, 
s.  23,  (the  Hawkers'  and  Pedlars* 
act,)  in  favour  of  the  real  worker 
or   maker   of  goods,  &c.,   or   bis 
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HIGHWAYS. 
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children,  apprentices,  and  known 
agents  or  servants  usually  residing 
with  him,  does  not  extend  to  an 
agent  or  servant  residing  in  a  sepa- 
rate dwelling-house,  though  solely 
employed  by  such  worker  or  maker. 
Rex  V.  Maifiwaripgt  M.   10  G.  4. 

Page  549 
2.  Yeast  is  a  victual  within  the  excep- 
tion in  50  G.  3,  c.  41 ,  the  Hawkers' 
and  Pedlars*  act.     Rex  v.  Hodgkin- 


son,  M.  10  G.  4. 
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HIGHWAYS. 


^fc  Tithes,  1. — Turnpike  Roads. 

1.  An  order  for  diverting  and  stop- 
ping up  a  highway,  and  substituting 
for  it  a  new  road,  is  bad,  unless  it 
appear  that  the  public  acquire  as 
permanent  a  right  in  the  latter  as 
they  had  in  the  former.  Rex  v. 
TViNtcr,  M.  9  G.  4.      .  46 

2.  Semble,  that  this  must  appear  on 
the  face  of  the  order.     Id.        Ibid, 

3.  Semble,  that  the  order  should  shew 
a  contract  with  the  owner  of  the 
land  over  which  the  new  road  is  to 
be  made.     Id.  Ibid. 

4.  Semble,  that  upon  the  diversion  of 
a  highway,  it  cannot  be  continued 
for  foot-passengers  only.    Id.  Ibid. 

5.  An  order  for  stopping  up  a  road 
under  the  general  turnpike  act, 
3  G.  4,  c.  126,  where  the  site  of 
the  old  road  is  taken  in  exchange 
for  that  of  the  new,  is  valid,  al- 
though no  conveyance  to  the  trus- 
tees be  executed.  Allnult  v.  Pott, 
M.  9  G.  4.  53 

6.  By  3  G.  4,  c.  126,  s.  65,  no  trus- 
tee of  a  turnpike  road  shall  enjoy 
any  office  or  place  of  profit  under 
any  act  of  parliament  in  execution 
of  which  he  shall  have  been  ap- 
pointed, or  shall  act;  and  if  any 
such  trustee  shall,  without  having 
first  resigned  such  office,  hold  any 
such  office,  he  shall  forfeit  100/. 
A  trustee  who  holds  the  office  of 


treasurer,  which  may  be  made  an 
office  of  profit,  is  within  the  penalty 
of  the  act,  though  be  makes  no 
profit  of  it  in  his  own  person. 
Delane  v.  Hillcoat,  H.  9  &  1 0  G. 
4.  Page  171 

HUNDRED. 

1 .  A  termor,  and  also  the  party  seised 
of  the  freehold  subject  to  the  term, 
may  each  recover  damages  to  the 
extent  of  200/.  agafnst  the  hundred 
for  the  injury  resulting  from  a  felo- 
nious burning  in  respect  of  their 
possessionary  and  reversionary  inte- 
rest. PelletD  v.  East  IVonford,  H. 
9&10G.4.  127 

2.  Where  the  reversioner  sues,  no 
servant  of  his  having  had  the  care 
of  the  premises,  he  is  the  proper 
person  to  give  in  an  examination. 
Id.  Ibid. 

3.  The  examinant  is  not  bound  to 
state  mere  suspicions  entertained 
by  him  as  to  the  person  who  com- 
mitted the  offence,  unless  interro- 
gated thereto  by  the  magistrate* 
Id.  Ibid. 

4.  The  two  days  allowed  by  9  G.  I , 
c.  22,  for  giving  notice  of  the 
offence,  are  exclusive  of  the  day 
on   which  the   fire   happens.     Id. 

Ibid. 
INDICTMENT. 

See  Costs.— Counsel. — ^Evidence, 
6,  9,  10. — FoRciBOE  Entry. 

1.  Indictment  for  stealing  a  sheep. 
Proof  that  the  animal  stolen  was  a 
lamb: — iife/r/,  a  fatal  variance.  Rex 
V.  Birket,  H.  9  &  lOG.  4.        296 

2.  An  indictment  for  arson,  under 
7  &  8  G.  4,  c.  30,  charging  the 
offence  to  have  been  committed 
"  feloniously,  voluntarily,  and  mali- 
ciously,'* is  bad.  jRe*  v.  Reader, 
H.9  &  10  G.  4.  297 

3.  So,  if  it  describe  the  property 
burned  as  straw,  and  it  is  proved  to 
be  haulm.    Id,  Ibid. 


INDICTMENT. 


JURISDICTION.    645 


4.  An  indictment^  at  common  law, 
for  burning  a  barn,  must  describe 
tbe  barn  as  containing  corn.  Rex 
V.  Reader,  //.  9  &  10  G.  4. 

Page  297 

5.  If  a  parish  be  partly  situate  in  the 
county  of  fF.,  and  partly  in  the 
county  of  S.,  it  is  suflScient,  in  an 
indictment  for  larceny,  to  state  the 
offence  to  have  been  committed  '*  at 
the  parish  of  H,  in  the  county  of 
Wr     Rex  V.  Perkins,  T.  1 0  G.  4. 

485 

6.  If  a  servant  put  poison  into  a 
coffee-pot  which  contains  coffee, 
and  when  her  mistress  comes  down 
to  breakfast,  the  servant  tells  the 
mistress  that  she  has  put  the  coffee- 
pot  there  for  her,  (the  mistress's 
breakfast,)  and  the  mistress  drinks 
the  poisoned  coffee;  this  is  a 
^'  causing  the  poison  to  be  taken" 
within  9  G,  4,c,  31,  s.  11,  and  the 
servant  is  indictable  under  that 
statute.  Bex  v.  Harley,  T,  ]0  G, 
4.  4S6 

7.  Semble,  that  this  is  also  an  **  ad- 
ministering" within  that  act,  as,  to 
constitute  an  administering,  it  is 
not  necessary  that  the  poison  should 
be  delivered  by  the  hand  of  tbe 
party.     Id,  Ibid, 

8.  An  indictment  on  7  &  8  G.  4,  c. 
30,  s.  17,  charged  a  party  with  set- 
ting fire  to  a  "  stack  of  barley,  of 
the  value  of  100/.  of  R.  P.  /r.:"— 
Held,  good,  although  the  words  of 
the  statute  creating  the  offence  are, 
**  any  stack  of  corn  or  grain:  ** — 
Held,  also,  that  the  words  "  of  R, 
P.  JVJ'  sufficiently  stated  the  pro- 
perty:— Held,  also,  that  if  the  in- 
dictment state  that  the  prisoner, 
"  on  i^c,  at  &c.,  feloniously,  un- 
lawfully, and  maliciously  did  set 
fire  to  a  certain  stack  of  barley  of 
the  value  of  1 00/.  of  R,  P,  W,  then 
and  there  being,"  this  is  sufficient, 
without  stating  that  the  prisoner, 
on  &c.,  at  &c.,  feloniously,  unlaw- 
fully, and  maliciously  did  then  and 


there  set  fire  to  the  stack.     Rex  v. 
Swatkins,  T.  10  G.  4.       Page  5 10 

9.  Indictment  for  mixing  sponge  with 
milk,  and  administering  it  with  in- 
tent to  poison  : — Held,  insufficient, 
for  not  averring  that  the  sponge 
was  of  a  poisonous  nature.  Rex  v. 
Powles,  T.  \0  G.4,  .519 

10.  In  an  indictment  under  52  G.  3, 
c.  143,  for  stealing  a  letter,  it  was 
alleged  that  the  letter  was  **  to  be 
delivered  at  T,*'  The  letter  was 
addressed  "  T,  House,**  which  was 
a  house  in  the  parish  of  T, : — Held, 
sufficient.  Rex  v.  Pearson,  T.  W 
G.  4.  520 

1 1 .  An  indictment  charging  that  A, 
and  others,  on  &c.,  at  &c ,  to  the 
number  of  three  together,  did  by 
night  unlawfully  enter  divers  closes, 
and  were  then  and  there  in  the  said 
closes,  armed  with  guns,  for  the 
purpose  of  destroying  game,  does 
not  sufficiently  allege  that  the  de- 
fendants were  by  flight  in  the  closes, 
armed  for  the  purpose  of  destroy- 
ing game.  Davies  v.  The  King, 
M.  10  G.4.  562 


INDICTMENT,  COPY  OF. 

Where  a  party  suing  for  a  malicious 
prosecution  had  obtained  a  copy  of 
the  indictment,  by  virtue  of  the 
Attorney  GeneraPs  fiat,  procured 
upon  a  mis-statement  of  the  view 
entertained  by  the  judge  before 
whom  the  indictment  was  tried,  the 
Court  refused  to  stay  the  proceed- 
ings, or  to  prevent  the  plaintiff  from 
using  on  the  trial  the  copy  so  ob- 
tained. Browne  v.  Camming,  M, 
10  G.4.  614 


JURISDICTION. 

See  JusTicKs,  3,  4.— Settlemknt, 
by  hiring  and  service,  1,  2. — Smug- 
gling. 
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jUS^tices. 

See  Commitment. — Evidence,  4,  5, 
J  5,  16.  —  Gave.  —  Highways. — 
Notice  of  Action,  2,  3,  5,  6. — 
Practice. — Smuggling. 

1 .  A  magistrate  shoiikl  not  allow  de- 
positions to  be  framed  in  the  words 
of  a  clause  in  a  statute  under  which 
a  party  is  committed.  Mills  v. 
Collea,  /f.  9  &  10  G.  4.   Page  262 

2.  AVhere  a  party  was  charged  on 
oath  before  a  magistrate,  under  7 
&  8  G.  4,  c.  30,  s.  19,  with  having 
maliciously  cut  down  a  tree  adjoin- 
ing a  dwelling-house,  and  was  com- 
mitted as  a  felon,  and  the  informer 
did  not  prosecute:  —  Held,  that  the 
committing  magistrate  was  not  lia- 
ble in  trespass,  although  it  appeared 
on  the  face  of  the  depositions  under 
which  the  party  was  committed, 
that  he  was  i/ie  occupier  of  the  land 
on  which  the  tree  grew.   Id.    Ibid, 

3.  A  contract  to  weave  goods  at  the 
house  of  the  weaver,  is  not  a  con- 
tract to  serve  within  4  G.  4,  c.  34, 
s.  3,  so  as  to  give  jurisdiction  to  a 
magistrate  to  commit  the  weaver 
'*  for  neglecting  his  work  after  com- 
mencing upon  the  same.'*  Hardy 
V.  Ryle,  //.  9  &  10  G.  4.  301 

4.  An  action  for  fal^e  imprisonment 
against  a  magistrate  may,  under  24 
G.  2,  c.  44,  s.  8,  be  commenced  on 
the  Nth  of  June,  when  the  plaintiflf 
is  discharged  out  of  custody  on  the 
14th  of  December.     Id,  Ibid, 

5.  Where  a  magistrate,  upon  whose 
property  a  malicious  trespass  had 
been  committed,  issued  a  summons 
requiring  the  offender  to  appear 
before  himself,  or  some  other  ma- 
gistrate, and  purporting  that  in- 
formation had  been  given  to  him, 
the  magistrate,  on  oath;  whereas 
no  oath  had  been  taken,  and  the 
information  had  been  communi- 
cated by  the  magistrate  to  the  in- 
former; the  Court,  in  discharging 


MANDAMUS. 

a  rule  for  a  criminal  ioforniatioD 
against  the  magistrate,  refused  to 
give  him  his  costs.  Rexs,  WhaUley^ 
E,  10  G.  4.  Page3\3 

LIBEL. 

See  Evidence,  2,  6. 

LORD  OF  MANOR. 
See  Copyholder. — ^Descent. 

MALICIOUS  INJURY. 

See  Justices,  2,  5. — Notice  of 
Action,  1,  3. 

1 .  Where  shrubs  are  cut,  upon  an  un- 
proved allegation  that  they  were 
likely  to  be  injurious  to  an  adjoin- 
ing wall,  the  case  is  within  the 
malicious  injuries  act,  though  the 
title  to  the  spot  on  which  the 
shrubs  grew  be  in  dispute  between 
the  parties.  Rex  v.  IVhateky,  E, 
10  G.  4.  313 

2.  To  justify  the  apprehension  of  an 
ofifender  under  the  malicious  inju- 
ries act,  7  ^^  G,  4,  c.  30,  the 
offender  must  be  taken  in  the  fact, 
or  on  a  quick  pursuit.  Hanway  v. 
Boultbee,  T.  10  G.  4.  481 

3.  The  owner  of  sheep  in  a  field 
which  had  been  worried  by  a  dog, 
shot  the  dog  when  in  another  field 
at  some  distance  off  :  ^Held,  in  an 
action  by  the  owner  of  the  do|r, 
that  the  defendant  was  not  justi- 
fied in  the  act  of  shooting,  as  it 
was  not  done  in  protection  of  bis 
property,  f Fells  v.  Head,  T,  10 
G.  4.  517 

MANDAMUS. 

See  Copyholder,  2. 

Where  a  mandamus  to  admit  a 
churchwarden,  recites,  that  the 
party  was  duly  nominated,  elected 
and  chosen,  "  not  duly  elected,"  is 
a  good  return.  Rex  v.  WUliamsy 
M,  9  G.  4.  32 


NOTICE  OF  ACTION. 

MANOR. 

See  Copyholder. — Descent. 

MASTER  AND  SERVANT. 

See  Covenant,  1. — Hawkers  and 
Pedlars^   1. — Post  Office,  J. 

1.  To  justify  a  master  in  discharging 
a  yearly  servant  before  the  expira- 
tion of  the  year,  there  must  be,  on 
the  part  of  the  servant,  either  igfbral 
misconduct,  pecuniary  or  otherwise, 
wilful  disobedience,  or  habitual  neg- 
lect. CaUo  V.  Brounker,  T,  1 0  G. 
4.  Page  502 

2.  A  trader,  concealing  smuggled 
goods,  is  liable  for  the  act  of  his 
servant  in  protecting  such  goods, 
though  done  in  his  absence  At- 
tomey 'General  v.  Siddon^  T.  10  G. 
4.  533 

NAVIGABLE  RIVER. 

See  Poor    Rate,    1,    2. — Ratable 
Occupiers. — Tithes,  2. 

NOTICE  OF  ACTION. 

1.  Plaintiff,  a  surveyor,  being  occu- 
pied in  making  a  road  over  common 
lands  belonging  to  a  township  ; 
defendant,  as  fen-reeve,  or  person 
having  the  care  of  such  lands, 
asked  plaintiff  by  whose  authority 
he  acted ;  to  which  plaintiff  replied, 
that  he  was  ordered  to  make  the 
road  by  a  magistrate :  defendant 
then  told  plaintiff,  that  if  he  did 
not  desist,  he  should  consider  him 
as  a  wilful  trespasser ;  and  as 
plaintiff  still  continued  the  work, 
and  did  not  shew  any  order  or  war- 
rant authorising  him  to  make  the 
road,  defendant  caused  him  to  be 
apprehended  and  taken  before  a 
magistrate,  who  refused  to  receive 
the  complaint ;  on  which  plain- 
tiff brought  trespass  against  de- 
fendant for  an   assault  and   false 


NOTICE  OF  APPEAL.  6*7 

imprisonment :  —AHeld^  that  de- 
fendant was  entitled  to  notice  of 
action,  under  the  7  &  8  Geo,  4,  c. 
30,  s.  41,  as  he  had  reason  to  sup- 
pose that  he  was  acting  under 
colour  of  that  statute,  in  causing 
plaintiff  to  be  apprehended,  al- 
though he  was  not  in  fact  commit- 
ting a  wilful  or  malicious  injury  at 
the  time.     Wright  v,  Wales,  H.  9 

6  10  G.  4.  Pase  250 
S.  In  a  notice  of  action  to  a  magis- 
trate the  residence  of  the  plaintiff's 
attorney  wap  described  as  Half- 
Moon  Street,  Piccadilly,  London. 
Qucere,  whether  it  was  sufficient, 
Half-Moon  Street  being  in  the 
county  of  Middlesex.  Mills  v. 
Collett,  ^.  9&10G.  4.  262 

3.  Notice  of  action  against  justices 
served  15th  May;  latitat  issued 
15th  June.  Qucere,  whether  issued 
too  soon.  Anonymous^  JjT.  9  &  10 
G.  4.  807  (a). 

4.  The  owner  of  property  arresting 
a  person,  in  the  boni  fide  belief 
that  he  was  acting  in  pursuance  of 

7  &  8  G.  4,  c.  30,  s.  28,  is  entitled 
to  the  notice  of  action  required  by 
s.  41  of  that  statute.  Beechey  v. 
Sides,  T.IOG.  4.  $65 

5.  Notice  of  action  against  a  magis- 
trate, under  24  G.  2,  c.  44,  is  suf- 
ficient to  warrant  a  writ  and  pro- 
ceedings against  him  and  a  con- 
stable jomtly.  Jones  v.  Simpson, 
T,  10  G.  4.  527 

6.  Notice  was  given  to  a  magistrate 
as  above,  and  a  writ  sued  out 
against  him  alone,  which  the  plain- 
tiff afterwards  abandoned,  and  sued 
out  another  against  the  magistrate 
and  constable  jointly  : — Held,  that 
the  notice  was  sufficient  to  warrant 
the  second  writ  and  proceedings 
thereon.     Id.  Ibid. 


NOTICE  OF  APPEAL. 
See  Appeal. 
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POOR  RATE. 


OFFICE. 

See  Assistant  Overseer. — Over- 
seer.— Quo  Warranto. — Settle- 
ment BY  Office. 

The  common  clerk  of  a  borough 
is  appointed  by  the  mayor,  alder- 
men,  and  bailiffs,  removable  at 
their  pleasure,  and  with  a  salary 
variable  at  their  pleasure ;  and  it 
is  his  duty  to  attend  the  corporate 
meetings  and  take  minutes  of  the 
proceedings.  The  ofBce  of  such 
common  clerk  and  that  of  alder- 
man are  incompatible,  and  the 
acceptance  of  the  former  vacates 
the  latter.  Rex  v.  Tizzard,  E.  10 
G.  4.  Page  335 

OVERSEER. 

See  Assault.  —  Assistant  Over- 
seer.— Covenant,  1. — Evidence, 
8. — Select  Vestry,  2. 

A  writ  of  privilege  granted  to  ex- 
empt the  deputy  to  the  clerk  of 
the  treasury  of  the  Court  of  C.  P. 
from  serving  the  office  of  overseer. 
Ex  parte  Jeferies,  T.IOG.  4.  463 

PLEADING. 

See  Assistant   Overseer,   2. — In- 
dictment. 

POACHING. 
See  Indictment,  11. 

POLICE. 

See  Constable,  2. 

POOR  RATE. 

See  Appeal. — Assistant  Overseer. 
— Canals. — Ratable  Occupiers. 
— Tithes,  1. — Tolls. 

1.  An  act  of  parliament  authorised 
certain  persons  to  make  and  main- 
tain the  river  Avon  navigable,  to 
scour  the  river,  to  make  new  cuts 
through  lands  adjoining,  and  to 
build  locks,  first  making  satisfac- 


POOR  RATE. 

tion  to  the  owners  of  lands.  The 
act  then  appointed  coromissionera 
for  settling  and  apportioning  such 
satisfaction ;  and  then  empowered 
the  undertakers  to  take  certain 
tolls.  The  undertakers  made  the 
river  navigable,  and  scoured  and 
cleansed  it  from  time  to  time,  and 
made  a  cut  and  lock  for  the  pur- 
poses of  the  navigation,  on  land 
purchased  by  them : — Heldj  that 
they  were  not  the  occupiers  of  the 
river  Avon,  and  not  ratable  in  re- 
spect of  it  as  land  covered  with 
water ;  but  that  they  were  ratable 
in  respect  of  the  cut  and  lock  made 
on  their  own  land.  Rex  v.  Avon 
Company,  H.9&10  G.  4.  Page  91 

2.  Certain  persons,  under  the  autho- 
rity of  an  act  of  parliament,  make 
navigable,  clear,  cleanse,  scour, 
open,  enlarge  and  straighten,  a  ri ver, 
dig  and  cut  banks,  erect  weirs, 
locks  and  dams,  make  new  cuts  and 
trenches  through  lands  adjoining, 
which  they  purchase,  and  make 
towing  paths  over  land  partly  pur- 
chased and  partly  rented  by  them : 
Held,  that  they  are  not  ratable  as 
occupiers  of  the  river  or  of  the 
land  taken  for  the  purposes  of  the 
navigation,  but  that  they  are  ratable 
for  the  new  cuts  and  trenches,  and 
for  the  weirs,  locks  and  dams, 
erected  on  their  own  land.  Rex'v, 
Mersey  and  Irwell  Company,  H.  9 
&  10  G.  4.  106 

3.  The  poor  rate  in  respect  of  the 
occupation  of  land  should  be  as- 
sessed with  reference  to  the  sum 
for  which  the  land  would  let^  not 
upon  the  net  produce.  Rex  v. 
Bridgewater,  Dake  of,  Trustees  of\ 
H.9  &10  G.  4.  139 

4.  The  possessors  of  canal  property 
consisting  of  the  canal,  towing-path, 
and  warehouses  and  offices  adja- 
cent, are  to  be  assessed  upon  the 

same  principle  as  the  occupieof 
land.      Id.  d. 


POST  OFFICE, 


RATABLE  OCCUPIERS.  640 


5.  The  objects  of  a  charitable  foun- 
dation, in  the  actual  occupation  of 
alms-houses,  living  rent-free,  and 
liable  to  be  removed  at  the  will  of 
the  patrons,  are  beneficial  occu- 
piers, within  the  meaning  of  43 
£liz.  c.  2,  s.  1,  and  liable  to  be 
rated  for  the  relief  of  the  poor. 
Rex  V.  Green,  H.  9  &  10  G.  4. 

Page  158 

6.  A  poor  rate  imposed  in  respect  of 
two- thirds  of  the  net  rent  of  farms, 
lands  and  tithes,  and  of  one  half  of 
the  net  rent  of  houses  and  other 
buildings,  collieries,  and  coal-mines, 
is  not  necessarily  unequal.  Rex  V. 
TomUnsofty  H.  9  &  10  G.  4.      164 

7.  The  lessee  and  occupier  of  a  coal- 
mine is  ratable  for  the  full  annual 
value  of  the  mine  though  increased 
by  improvements  made  at  his  ex- 
pense. Rex  V.  Granville,  Lord,  H. 
9  8c  10  G.  4.  167 

POST  OFFICE. 

See  Indictment,  10. 

1.  A  person  employed  at  a  receiving 
house  of  the  General  Post  Office, 
to  clean  boots,  &c.  and  to  assist  in 
tying  up  the  letter  bag,  is  not  a 
servant  of  the  Post  Office,  within 
52  G.  3,  c.  143,  8.  2.  Rex  v. 
Pearson,  T.  10  G.  4.  520 

2.  A  receiving  house  is  not  a  post 
qfficet  within  that  statute,  but  it  is 
'*  a  place  for  the  receipt  of  letters  ;'* 
and  the  whole  shop  is  to  be  con- 
sidered as  the  "  place  for  the  re- 
ceipt of  letters,"  and  not  the  mere 
letter  box ;  and  therefore,  if  a 
person  take  a  letter  and  put  it  on 
the  shop  counter  of  the  receiving 
house,  or  give  it  to  one  of  the  per- 
sons belonging  to  the  shop  there, 
that  is  putting  the  letter  mto  the 
post.    Id.  Ibid, 

3.  To  constitute  the  ofience  of  steal- 
ing a  letter  from  a  place  for  the 
receipt  of  letters  under  s.  3  of  the 
act,  it  is  essential  that  the  letter 


should  be  carried  out  of  the  shop 
which  was  the  place  for  the  receipt 
of  letters ;  and  therefore,  if  a  per- 
son take  a  letter  and  steal  its  con- 
tents, without  taking  the  letter  out 
of  the  shop,  that  is  not  an  offence 
within  the  statute.  Rex  v.  Pearson, 
T.  10  G.  4.  520 

PRACTICE. 

See  Appeal.  —  Counsel.  —  Evi- 
dence, 15,  16. — Justices,  1. 

1.  It  is  unnecessary  to  enter  and  re- 
spite an  appeal,  where  the  order  of 
removal  is  served  too  late  to  try  at 
the  next  sessions.  Rex  v.  Kent^ 
Justices  of,  M.9G.4.  11 

2.  Parish  officers  ought  to  be  allowed 
a  reasonable  time  after  the  service 
of  the  order  of  removal,  to  consider 
whether  they  will  appeal  or  not. 
Id.  Ibid. 

3.  Where  an  order  of  removal  is 
served  so  late  that  an  appeal  can- 
not be  tried  at  the  next  sessions, 
it  is  not  necessary  that  an  appeal 
should  be  entered  at  those  sessions. 
Rex  V.  Devon,  Justices  of,  H.  9  & 
10  G.  4.  124 

PROBABLE  CAUSE. 

5ce  Constable,   1. — Notice  of  Ac- 
tion, 1. 

QUO  WARRANTO. 

See  Office. 

On  a  motion  for  a  quo  warranto 
information  against  a  corporator, 
on  the  ground  of  the  acceptance  of 
an  incompatible  office,  the  relator 
must  shew  a  legal  appointment  to 
the  second  office.  Rex  v.  Day, 
r.  10G.4.  391 

RATABLE  OCCUPIERS. 

See  Canals. — Poor  Rate-t— Tithes, 
1. — Tolls. 

An  act  of  parliament    empowered 
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RIOT. 


certain  undertakers  to  make  navi- 
gable a  river,  and  for  that  purpose 
to  scour  and  cleanse  the  river  and 
to  dig  and  cut  the  banks.  Another 
act  recited  that  the  legal  estate  and 
interest  in  the  navigation  of  the 
same  river,  and  in  certain  lands 
and  buildings,  was  vested  in  trus- 
tees, whom  it  empowered  to  sell  and 
convey  in  fee  the  said  lands  and 
buildings,  and  to  mortgage  in  fee  the 
said  navigation  and  the  said  lands 
and  buildmgs: — Held,  that  neither 
of  these  acts  vested  the  soil  of  the 
bed  of  the  river  in  the  undertakers, 
and,  therefore,  that  they  were  not 
ratable  to  the  poor  as  the  owners 
or  occupiers  of  the  river.  Rex  v. 
Aire  ^  Calder  Navigation,  T.  10 
G.  4.  Page  U2 

RECORD  OF  ACQUITTAL. 

See  Indictment,  copy  of. 

Semble,  that  every  indictee  is  entitled, 
as  of  right,  to  a  copy  of  the  record 
of  his  acquittal.  Browne  v.  Cum- 
ming,  M.  10  G.  4.  614 

RELIEF. 

See  Evidence,  7. 

RIOT. 

1.  If,  in  reading  the  proclamation 
from  the  Riot  Act,  the  magistrate 
omit  to  read  the  words  *'  God  save 
the  King"  at  the  end  of  it,  persons 
remaining  together  an  hour  after 
such  reading  of  the  proclamation 
cannot  be  capitally  convicted  under 
s.  1  of  that  act.  Rex  v.  ChUd,  T, 
10  G.  4.  493 

Z,  Persons  who  are  present  at  a  prize 
Rght,  and  have  gone  thither  for  the 
purpose  of  seeing  the  combatants 
strike  each  other,  are  all  principals 
in  the  breach  of  the  peace,  and  in- 
dictable for  an  assault,  as  well  as  the 
combatants ;  and  it  is  immaterial 
which  of  the  combatants  struck  the 
first  blow.  Rex  v.  Perkins^  T.IO 
G.  4.  506 


SETTLEMENT. 

.  SELECT  VESTRY. 

1.  To  constitute  a  valid  assembly  of 
a  select  vestry  appointed  under  58 
G.  3,  c.  45,  &  59  G.  3,  c.  134,  a 
majority  of  the  whole  number  ap- 
pointed should  be  present.  Blacket 
V.  Blizard,  T.  10  G.  4.     Page  869 

2.  Trespass  for  an  assault.  Plea, 
that  defendants  were  overseers  of 
the  poor,  and  that  a  select  vestry  of 
the  parish  toas  duly  assembled,  at 
which  defendants,  as  overseers, 
were  present ;  that  plaintiff  un- 
lawfully entered,  and  defendants 
expelled  him.  Proof,  that  one  of 
the  members  constituting  the  select 
vestry,  had  not  been  sumnK>ned  to 
the  meeting  : — Held,  that  the  plea 
was  not  proved,  as  the  meeting  was 
not  a  legally  constituted  vestry,  so 
as  to  support  the  allegation  that  the 
select  vestry  was  dull/  assembled, 
Dobson  V.  Tussey,  T.  10  G.  4.   470 


SESSIONS. 
See  Practice. 


SETTLEMENT,  by  Apprenticeship. 

1.  Where  money  is  advanced  by 
overseers  to  an .  infant  about  to  be 
apprenticed,  for  the  purpose  of 
providing  her  with  clothes,  the  in- 
denture is  void  unless  approved  of 
by  two  justices,  under  5Q  G.  3,  c. 
139.  Rex  V.  Mattishall,  Inhabit- 
ants of,     M.  9  G.  4.  29 

2.  An  undertaking  by  the  mother  of 
an  apprentice,  without  the  know- 
ledge of  her  husband,  to  pay  the 
master  a  sum  of  money  beyond  the 
premium  inserted  in  the  indenture 
and  paid  by  the  husband  at  the 
time  of  its  execution,  (the  stamp 
on  the  indenture  being  sufficient 
for  both  sums,)  does  not  make  the 
indenture  void  under  8  Ann,  c  9, 
s.  39 ;  the  undertaking  being  void. 


SETTLEMENT. 

and  no  fraud  being  practised  on 
the  revenue.  Rex  v.  Bourton,  In- 
habitants of,  T.IOG.  4.  Page  361 

3.  An  indenture  of  apprenticeship  to 
which  parish  officers  are  parties, 
is  valid  if  allowed  by  two  justices 
under  their  hands  only,  though  ex- 
pense be  incurred,  bnt  not  clandes- 
tinclify  by  the  parish  funds,  under 
56  G.  3,  c.  139,  ss.  1  to  10.  Rex 
V.  St.  Paul,  Exeter  J  Inhabitants  o/J 
M.  10  G,  4.  581 

4.  S,  1 1  of  that  act,  which  requires 
an  allowance  by  two  justices  under 
their  hands  and  seals,  applies  only 
to  cases  where  expense  is  incurred 
by  the  parish  funds,  the  parish 
officers  not  being  parties  to  the 
indenture.     Id,  Ibid, 

SETTLEMENT,  by  Birth. 

A  single  woman,  settled  in  y^.,  was 
removed  from  B,  to  C.  The  order 
of  removal  was  quashed  on  appeal, 
but  she  had  been  previously  de- 
livered of  a  bastard  child  in  C.  : — 
Held,  that  the  child  was  not  settled 
in  A,  Rex  v.  Martltsham,  Inhabit- 
ants of,  M.  10  G.  4.  567 


SETTLEMENT,  by  Estate. 

J .  To  gain  a  settlement  by  estate,  the 
party  must  have  an  estate  in  pos- 
session. Rex  V.  Ri/tgstcad,  Inhabit- 
ants of,  U.  9  &  10  G.  4.  71 

2.  Messuage  A.  was  devised  to  M,, 
durante  viduitate,  and  after  her  de-' 
cease  or  re-marriage.  A,,  and  also 
messuage  /?.,  of  which  the  testator 
made  no  other  disposition,  were  de- 
vised to  N.,  who  was  not  heir  of 
the  devisor,  in  fee  : — Held,  that  N. 
took  no  estate  in  A.  or  B,  till  after 
the  death  or  marriage  of  ilf.,  during 
whose  widowhood  B.  descended  to 
the  heir  of  the  devisor  j  and  that, 
therefore,  A'^.  gained  no  settlement 
by  residing  in  the  parish  where  the 
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messuages  were  situate,  while  M. 
continued  alive  and  unmarried. 
Rex  V.  Ringstead,  Inhabitants  of,  H. 
9&10G.  4.  Pagejl 

3.  An  estate  in  remainder,  though 
vested,  will  not  confer  a  settlement. 
Rex  V.  WiUoyghby-with'Sloothby, 
Inhabitants  of,  M.\0  G.  4.        545 

4.  A  burgess  receiving,  by  the  allot- 
ment of  the  burgesses,  a  portion  of 
the  rent  of  lands  held  by  the  bo- 
rough, does  not  gain  a  settlement 
by  estate.  Rex  v.  Belford,  Inhabit- 
antstf,  M.  10  G.  4.  608 


SETTLEMENT,   by   Hiring  and 
Service. 

See  Dispensation. 

1.  When  the  Quarter  Sessions  con- 
firm an  order  of  removal,  the  validity 
of  which  turns  upon  a  question  of 
fact,  that  fact  must  be  taken  to  have 
been  found,  although  the  evidence 
of  the  fact  be  not  stated  in  a  case  re- 
served ',  and  this  Court  will  not  dis- 
turb such  finding  if  there  were  any 
evidence  from  which  the  fact  might 
be  inferred.  Rex  v.  St.  Andrew, 
Cambridge,  InhaJntants  of,  M.  9  G. 
4.  19 

2.  A.,  an  innkeeper,  said  to  B.  "  I 
have  a  lad  coming  in  a  fortnight, 
but  you  may  stay  till  he  comes." 
B.  was  to  have  board,  lodging,  and 
vails.  The  other  lad  came  but  did 
not  remain.  B.  continued  in  the 
service  three  years  without  any 
thing  further  passing.  The  Court 
of  Quarter  Sessions  are  at  liberty  to 
infer  a  general  hiring.  Rex  v.  St. 
Martin,  Leicester,  Inhabitants  of,  M. 
9  G.  4.  22 

3.  "  Let  him  stop  what  time  he  will, 
I  will  give  him  satisfaction,  if  not  in 
money  in  clothes."  The  sessions 
are  at  liberty  to  infet  that  this  was 
not  a  general  hiring.  Rex  v.  Ros- 
liston.  Inhabitants  of,  M.  9  G.  4.  37 
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4.  An  act  for  draiDing  fen  lands  vests 
5000  acres  in  trustees,  as  a  recom- 
pense for  the  undertakers,  and  di- 
rects that  inhabitants  upon  any  part 
of  the  5000  acres,  unable  to  main- 
tain themselves,  shall  be  maintained 
by  the  trustees,  and  not  by  the  pa- 
rishes. The  5000  acres  become  an 
incorporated  district,  but  are  not 
rendered  extra-parochial ;  and  hiring 
and  service  thereon  confers  a  settle- 
ment, where  the  service  is  per- 
formed either  in  the  particular  pa- 
rish or  in  the  district  generally. 
Rex  V.  Croyland,  Inhabitants  of,  M, 
9  G.  4.  Page  40 

5.  A  pauper  hired  herself  under  a 
written  agreement  to  work  in  a 
factory  for  four  years  at  weekly 
wages,  and  "  to  observe  all  the 
rules  with  regard  to  the  hours  of 
attendance  and  of  work.'*  'Hie 
rules  were  not  reduced  into  writing, 
and  were  occasionally  varied  by  the 
roaster,  but  the  pauper  was  told 
that  she  must  work  twelve  hours  a 
day: — Held,  first,  that  this  was  not 
an  exceptive  hiring,  and  that  due 
service  under  it  conferred  a  settle- 
ment ;  and,  secondly,  that  the  parol 
communication  made  to  the  pauper 
was  not  admissible  evidence  to  ex- 
plain the  written  agreement.  Rex  v. 
St,  John,  Devizes,  Inhabitants  of, 
T.  10  G.  4.  397 

6.  A  pauper  was  hired  "  for  a  year,  at 
4s.  6d.  a  week,  to  work  from  six  in 
the  morning  till  seven  in  the  even- 
ing,   and   to  make  as  much  over- 

■  work  as  he  chose  :" — Held,  an  ex- 
ceptive hiring,  service  under  which 
conferred  no  settlement.  Rex  v. 
Birmingham,  Inhabitants  of,  T,  10 
G.  4.  402 

7.  A  local  militia-man  hired  himself  to 
serve  for  a  year,  without  disclosing 
to  his  roaster  the  fact  that  he  was 
in  the  militia : — Held,  that  this  was 
not  a  lawful  hiring  within  Z  W.  Sp 
M.  c.  11^  8.  7 9  the  servEBt  not  be- 
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ing  sui  juris,  or  capable  of  so  hiring 
himself,  notwithstanding  the  pro- 
visions of  48  G.  3,  c.  ]  1 1,  8S.  15  & 
24,  the  local  militia  act  in  force  at 
the  time.  Rex  v.  Taunton  St.  James^ 
Inhabitants  of,  T.IOG.  4.  Page 406 

8.  An  adult  contracts  to  serve  a 
plumber  as  an  articled  servant  for 
four  years,  to  learn  his  trade,  at 
weekly  wages  ;  to  be  considered  as 
an  out-door  apprentice  ;  to  do  gar- 
dening or  any  other  work  his  master 
sets  him  about  3  and,  when  ill,  not 
to  receive  wages  ;  the  master 
agreeing  to  teach  him  his  trade. 
I'bis  is  not  a  contract  of  hiring  and 
service,  but  an  imperfect  contract 
of  apprenticeship,  service  under 
which  confers  no  settlement.  Rex 
V.  Tipton,  Inhabitants  of,  T.  lOG. 
4.  415 

9.  Where,  upon  a  yearly  hiring  from 
the  13th  of  May,  the  following 
12th  of  May  is  excluded  from  the 
service  by  a  dissolution  of  the  con- 
tract, no  settlement  is  gained,  al- 
though the  service  continue  365 
days,  by  reason  of  its  being  leap- 
year.    Rex  V.  Roxley,  Inhabitants  qf^ 


M.  10  G.  4. 
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SETTLEMENT,  by  Office. 

1.  The  ofRce  of  assistant  overseer, 
under  59  G.  3,  c.  12,  is  a  public 
annual  (ffice,  within  3  &  4  I^T.  «j(-  M. 
c.  11,  s.  6.  Rex  V.  Lew,  Inhabit- 
ants of  ,  M.  9  G.  4.  12 

2.  If  a  salary  be  annexed  to  the 
oflice,  the  appointment  requires  a 
stamp  under  55  G.  3,  c.  184  ;  and 
service  of  the  office  for  a  year  un- 
der an  unstamped  appointment  con- 
fers no  settlement.     Id.  Ibid. 

SETTLEM  ENT,  by  Payment  of  Rates. 

Payment  of  watch  rate  in  London  does 
not  confer  a  settlement.  Rex  v. 
St.  Ann,  Blackfriars,  Inhabitants  of, 
M.  9  G.  4.  26 


SMUGGLING. 

SETTLEMENT,  by  renting  a  Tene- 
ment, 

See  Evidence,  1 . 

1.  Under  6  G.  4,  c.  57,  a  pauper 
renting  a  dwelling-house  for  a  year 
at  the  yearly  rent  of  10/.,  paying 
rent  for  a  year,  and  residing  forty 
days,  but  underletting  part  of  it,  isl 
the  **  occupier,"  and  thereby  ac- 
q  uires  a  settlement.  Rex  v.  Ditcheat, 
JnhabUantsof,  H,  9  &   10  G.  4. 

Page  144 

2,  It  is  not  necessary,  in  establishing 
a  settlement  under  59  G.  3,  c.  50, 
to  prove  that  the  tenement  is  of 
the  actual  value  of  10/.  a  year  ;*  it 
is  sufficient  if  it  be  proved  to  have 
been  bond  fide  hired  at  that  sum. 
Rexv.  Ashfield'Cum-  Thorpe,  Inhabtt" 
ants  of,  T.  10  G.  4.  422 

SEWERS  RATE. 

Where  a  district,  within  one  commis- 
sion of  sewers,  is  divided  into  sepa- 
rate levels,  each  drained  by  a  sepa- 
rate line  of  sewers,  and  deriving  no 
beneBt  from  the  sewers  in  the 
others,  each  level  must  be  sepa- 
rately rated;  Rex  v.  Tower  Ham- 
lets, Commissioners  of,  E,  10  G.  4. 

323 

SMUGGLING. 

See  Master  and  Servant,  2. 

1 .  A  vessel  liable  to  forfeiture  under 
6  G.  A,  c.  108,  s.  3,  was  seized 
while  entering  the  harbour  of  A., 
but  within  the  jurisdiction  of  the 
justices  of  B,  A  person  liable  to 
apprehension  under  s.  49,  being 
found  on  board,  was  arrested  there, 
and  carried  to  A,,  and  convicted 
by  two  justices  of  that  place  under 
s.  74  : — Held,  first,  that  said  per- 
son was,  in  the  absence  of  evidence 
as  to  the  time  of  his  going  on 
board,  properly  convicted,  as  hav- 
ing been  on  board  on  tlie  high  seas; 
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and  secondly,  that  the  justices  of 
A.  had  jurisdiction.  Rex  v.  Nunn, 
M.  9  G.  4.  Page  I 

SPRING  GUNS. 

Defendant  set  a  spring-gun  in  bis 
garden,  at  some  distance  from  his 
dwelling-house,  of  which  be  gave 
no  notice.  Plain ti£F  entered  the 
garden  in  pursuit  of  a  strayed  fowl, 
and,  coming  in  contact  with  one 
of  the  wires,  was  wounded  by  the 
discharge  of  the  gun  : — Held,  that 
plaintiff  was  entitled  to  recover 
damages  for  the  injury  in  an  action 
on  the  case.  Birav,  Holhrooh,  H, 
9&10G.  4.  198 

STAMP. 

See  S ETT L EM  E N  T,  hy  Apprenticeship, 
2. — Settlement,  hy  Office,  2. 

STATUTES,  CITED    OR    COM- 
MENTED  UPON. 

Henry  6. 
8.  c.  9.     Forcible  Entry.  340 

Elizabeth. 
43.  c.  2.  s.  1.     Poor  Rates.  158 

James  1. 
21.  c.  15.     Forcible  Entry.  340 

William  Sp  Mary. 

3.  c.  11.  s.  7.  Settlement  by  hiring 
and  service.  406 

3  &  4.  c.  1 1.  s.  6.  Public  Annual 
Office.  12 

Anne. 

5.  c.  14.      Game.  59 

8.  c.  9.  Indenture  of  Apprentice- 
ship. 361 

George  I. 

1.  St.  2.  c.  5.  8.  ].    Riot  Act.       493 

9.  c.  22.     Felonious  Burning.       127 
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TITHES. 


TURNPIKE  ROADS. 


George  2. 

24.  c.  44.  s.  8.  Actions  against  Jus- 
tices.        Pages  301,  307  («),  527 

George  3. 

38.  c.  78.      Newspapers.  356 

48.  c.  111.      Local  Militia.  406 

49.  c.  125.  s.  3.     Friendly  Societies, 

558 

50.  c.  41.      Hawkers    and    Pedlars. 

549,  603 
52.  c.  143.    General  Post  Office.  520 

55.  c.  184.     Office,  Stamp.  12 

56.  c.  139.     Apprentice.         29,  567 

58.  c.  45.     Select  Vestry.  369 

59.  c.  12.  Assistant  Overseer.  12,  189 

—  c.  134.     Select  Vestry.  369 

George  4. 

3.  c.  126.     Highways.     46,  53,  171, 

177 

4.  c.  34.  s.  3.     Master  and    Servant. 

301 
6.  c.  57*    Settlement  by  renting  a  te- 
nement. 144 

6.  c.  108.  ss.  3.  49.  74.     Smuggling. 

1 

7.  c.  64.  s.  22.  Costs  in  cases  of  Fe- 
lony. 606 

7  &  8.  c.  18.      Spring  Guns.        198 

c.  29.  s.  44.     Felony.      490 

c.  30.       Malicious    Injuries. 

262,313,365.481,495 

c.  30.  s.  17.     Arson.      296, 

510 

9.  c.  31.  8.  11.  Administering  Poison. 

486 

—  c.  69. 8.  9.     Poaching.     509,  562 

10.  c.  44.  8.  7.  Police  Constables.  498 

THRESHING  MACHINES. 
See  Felony,  2,  3. 

TITHES. 
See  Poor  R^^te,  6. 

I .  The  owner  of  tithes  which  are  re- 
tained by  the  occupier  of  the  land 
under  composition    from    year    to 


year,  is  ratable  to  the  repair  of 
the  highways  as  occupier  of  tithes. 
Chanter  v.   Glubb,    E.    10   G.  4. 

Page  330 
2.  Under  a  clause  in  an  act  giving 
compensation  for  the  value  of  lands, 
tenements,  and  hereditaments,  or 
for  damage  done  thereto,  the  tithe 
owner  is  not  entitled  to  compensa- 
tion for  the  injui-y  done  to  him  by 
the  conversion  of  tithable  land  ta- 
ken for  the  purpose  of  the  naviga- 
tion, and  covered  with  water.  Rex 
v.  Nene  Outfall,  Commissioners  of, 
T.  10  G.  4.  375 

TOLLS. 

See  Poor  Rate,  1. 

The  tolls  payable  for  passing 
through  locks  belonging  to  a  canal 
company,  are  ratable  to  the  poor 
wholly  in  the  parish  in  which  the 
locks  are  situate.  Rex  v.  Lower 
MiitoHy  Inhabitants  of  T.  10  G. 
4.  424 

TREES. 

See    Justices,    2. — ^Malicious    In- 
jury. 

TRESPASS. 
See  Commitment. — Justices,  2, 

TRUSTEES. 
See  Highways,  6. — ^Turnpike  Roads. 

TURNPIKE  ROADS. 

See  Highways,  6. 

Where,  upon  the  diversion  of  a  turn- 
pike road,  after  the  new  road  had 
been  completed,  but  before  the  old 
road  was  stopped  up,  the  trustees, 
by  permission  of  B.,  broke  down 
his  fence  to  make  a  passage  from 
the  new  road  to  the  close  of  y/., 
but  did  not  put  up  a  gate  or  fence 
to  protect  the  latter  close  :  — Held, 


VENUE. 

tbat  the  trustees  were  wrong  doers, 
aud  that  B.  was  responsible  for 
their  acts.  Winter  v.  Charter,  H, 
9  &  10  G.  4.  Page  177 

VARIANCE. 

See  Indictment,  1,  3. — Select 
Vestry,  2. 

VENUE. 
See  Indictment,  5. 
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VESTRY. 

See  Select  Vestry. 

WITNESS. 

See  Forcible  Entry,   I , 

WRIT  OF  PRIVILEGE. 
See  Overseer. 
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